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S T A T E  T R E A S U R Y  B U i L D l N G  

December 2 ,  1981 

'onirnittee t o  Elec t  Judge Thomas Edward Kennedy 
I4dcor. h C i r c u i t  Court 
30500 VdnDyke, S u i t e  300 
Ldar-ren, Mi chi gan 48093 

Dear Judye Kennedy: 

Tills i s  in  response t o  your reques t  f o r  a dec l a ra to ry  r t ~ l i n ( j  cor~cerninq 
a p p l i c a b i l i t y  of the Campaign Finance Act ("t.he A c t " ) ,  1976 PA 388, as  
amer-ided, t o  c e r t a i n  j o i n t  exper~di tures  made by fou r  caridi da t e s  f o r  c i  rcui t 
juuye. You a l s o  inquired about the  reportiriq requirements of the  Act. 

A t  the  time of your  r eques t ,  you were a  candidate  f o r  c i r c u i t  cour t  judqe in  
Macolnb County. Your opponent was one of four  incumbent c i r c u i t  judges who was 
seeking r e e l e c t i o n .  The t h r e e  o t h e r s  were unopposed. Apparently,  the  incumbent 
judges crade c e r t a i n  j o i n t  adve r t i s ing  expendi tures .  

You r a i sed  the  fol lowing i s sues  ~ i t h  respec t  t o  these  f a c t s :  

" I ssue  I :  I s  a  con t r ibu t ion  by a  candida te  committee f o r  an  
n d ~ e r t l ~ e ~ l i e r i t  (Ci 1 1  board, s i g n ,  1 i  t e r a t u r e ,  e t c .  ) which i s  intended 
t o  inf luence  tne  e l e c t i o n  of a l l  f o u r ,  t h r ee  who a r e  unopposed f o r  
e l e c t  ior, and one who 1s opposed, equa l ly ,  a v i o l a t i o n  of s ec t ion  44(2) 
of the Campai y n  Fi r~ancc Act, which s t a t e s :  

' A  candida te  comr:ii t t e e  siial 1 not makc a  ccjntri butiori 
t o ,  o r  an .independent expenditure  in  b c t ~ a l  f  o f ,  anottier- 
cand-idate cor;~r!ii t t e e  . . . . ' 

I ssue  1 1 :  Ldould the  r e s u l t  in  i s sue  I he d i f f e r e n t  i f  t he  
exi)t.nditure i n  t h a t  i s sue  was ri~ade p r i o r  t o  the  f i l i n g  dead l ine ,  a t  
ci t!ti~e wt~en the  th ree  c i r c u i t  judges,  who drc  riow unopposed, be1 ievcd 
i h ~ t  t he re  would o r  might be oppos i t i on ,  thouqtl t he re  was no announced 
oppos I t 1 on? 

I ssue  111: Must a n  incurnb~nt d i s t r i c t  judqe f i l e  an snnudl 
I 14ai~c1al st'jtenlent (Due Jdne 30) f o r  h ~ s  c i r ~ u i  t cour t  coinn~i t t e e  

~ I e n  he becomes a candidate  f o r  a  higher o f f i c e ,  where h i s  o p p o n e ~ t  
\ io, l l  rJ be exempt fro111 s~ lch  a  d i s c l o s u r e  requirelnent?" 

I t  h i ,  ' C i i  detcrniined t h a t  you a r e  not a  proper par ty  t o  reque5t a  dec l a ra to ry  
ru ;  I : .  cjardi t lg  i s sues  I and 1 1 .  Sect ion 63 of the  Adi~i in is t ra t ive  Procedures 
fit t .  1969 PA 30G, a s  amended, provides ( i t ,  p a r t ) :  
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"On reques t  of an i n t e r e s t e d  person, an agency may i s s u e  a  
dec l a ra to ry  ru l ing  as  t o  the a p p l i c a b i l i t y  t o  an ac tua l  s t a t e  
of f a c t s  of a  s t a t u t e  administered by the  agency o r  of a  r u l e  
o r  o rde r  of t he  agency. A n  agency s h a l l  p re sc r ibe  by r u l e  t he  
form f o r  such a  reques t  and procedures f o r  i t s  submission, 
cons ide ra t ion  and d i s p o s i t i o n .  A dec l a ra to ry  ru l ing  i s  binding 
on the  agency and the  person reques t inf  i t  unless  i t  i s  a l t e r e d  
o r  s e t  a s i d e  by any c o u r t . "  (emphasis added) 

" I n t e r e s t e d  person" i s  def ined in  r u l e  6 of the  admin i s t r a t i ve  r u l e s  promulgated 
t o  implenient t he  Act,  1977 AACS R269.1 e t  seq., a s  "a person whose course of 
ac t ion  would be a f f e c t e d  by a  d e c l a r a t o r y  r u l i n g . "  Although you s t a t e  you a r e  
an opponent of one of t he  candidates  whose campaign p r a c t i c e s  a r e  i n  ques t ion ,  
your course of ac t ion  would not be a f f e c t e d  o r  bound by a  ru l ing  based upon 
these  f a c t s .  In a  l e t t e r  t o  Mr. Zolton Ferency, dated December 29 ,  1977, t he  
Department ind ica ted  i t  would not i s s u e  a dec l a ra to ry  ru l ing  t o  a  t h i r d  pa r ty  
i n  these  circumstances.  Your reques t  f o r  a  dec l a ra to ry  ru l ing  with respec t  t o  
i s sues  I and I 1  i s  t he re fo re  denied. 

However, the  i s sues  you r a i sed  a r e  of s u f f i c i e n t  i n t e r e s t  t o  mer i t  a  general 
response. For t h i s  reason,  the  fo l  lowing a n a l y s i s  i s  o f f e red .  

With respec t  t o  i s s u e s  I  and 11, t he  Department has previously recognized t h a t  
t he  Act permits candida tes  t o  make j o i n t  expendi tures .  In a  l e t t e r  t o  Mr. Wayne 
El. Deeri ng, dated August 6 ,  1980, the  Department i nd ica t ed  " the  same co r~s ide ra t ions  
which apply t o  j o i n t  fund r a i s i n g  events  a l s o  apply t o  j o i n t  expenditures  such 
as shared a d v e r t i s i n g . "  These cons idera t ions  a r e  d e t a i l e d  in  a  September 2 0 ,  1978, 
l e t t e r  t o  Mr. Michael W .  t i~i tson.  Copies of the  Deering and tiutson l e t t e r s  a r e  
a t tached  f o r  your cor~venience. 

In each of the  a t t ached  l e t t e r s ,  t he  Department emphasized t h a t  s ec t ion  44(2)  of the 
Act ( M C L  169 .244)  p r o h i b i t s  a  candida te  connnittee from rnakinq a  cont r ibu t ion  t o  
another  candidate  cornmi t t e e .  Consequently, i t  i  r imperati  ve t h a t  no candidate  
bear a  d i sp ropor t iona te  sha re  of a j o i n t  expendi ture .  Such a  d i sp ropor t iona te  
sharti liiay c o n s t i t u t e  an i l l e g a l  con t r ibu t ion  t o  the  o t h e r  p a r t i c i p a t i n g  candidate  
coni~lii t t e e s  . 

You i r l d i c a t e  t h a t  "futids from each of the  candida te  cornl i t tees  of the four  c i r c u i t  
judges have been spent  f o r  adve r t i s ing  ( s p e c i f i c a l l y  b i l l boa rds  and l i t e r a t u r e )  
t h a t  proniote each candidate  . . . equa l ly . "  I t  i s  assumed, t h e r e f o r e ,  t h a t  each 
car ididate  has paid an equal share of the  joir i t  a d v e r t i s i n g  expenditures .  You a r e  
ccncerned, however, t h a t  an opposed candidate  real  i ze s  an unequal bene f i t  a s  the 
r e s u l t  of a  j o i n t  expenditure .  You argue t h a t  such b e n e f i t  c o n s t i t u t e s  an 
i:lr:~errrii s s i  b l e  con t r ibu t ion  from the unopposed candidate  t o  the  opposed candidate .  

"Co~! t . r ibu t ion"  i s  def ined in s ec t ion  4 of t he  Act ( M C L  169.204) as anything of 
d s c e r - i a i ~ a b l e  r ~ ~ o r ~ e t d r y  val ire iilade fob- the purpose of in f luenc ing  the  noillination 
:)r  e iec l ior i  of  d car;didate. I f  211 opposed candidate  rece ives  more benef i t  from 
J o  i I I ~  ~ : l v e r t i  s i  r:g thar, an unopposed candida te ,  t h a t  bene f i t  has no a sce r t a inab le  
, ~ ~ o n ~ : a t - y  value as  loriq as the candidates  bear an equal share  of t he  j o i n t  
s x p ? t , d i t u r ~ ~ .  Thus, a ! ,  ur~opposed candidate  who shares  equal ly  in  a  j o i n t  
eicper~ditbre with a n  opposed candida te  does not n~ake a  con t r ibu t ion  to  the opposed 
car-1did3;e i r ~  v io la t ior ;  of s ec t ion  44 .  
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I s s u e  111 concerns whether  an incumbent d i s t r i c t  j udge  who i s  s e e k i n g  e l e c t i o n  
t o  t h e  c i r c u i t  bench must  f i l e  at1 annud l  cani[~~l ' igrr s ta ter t icn t .  S e c t i o n  35 o f  t h e  
A c t  (MCL 169.235) p r o v i d e s  f o r  t h e  fi l i n g  o f  annual  canipaign s ta temen ts .  T h i s  
s e c t i n t i ,  wh ich  was r e c e n t l y  amended by  1980 PA 215, s t a t e s  ( i n  r e l e v a n t  p a r t ) :  

" (1  ) I n  a d d i t i o n  t o  any o t h e r  r e q u i r e m e n t s  o f  t h i s  a c t  t o  f i l e  
a  campaign s ta temen t ,  a  commi t tee  o t h e r  than  an independent  
commit tee,  s h a l l  a l s o  f i l e  a campaign s ta temen t  n o t  l a t e r  t han  
January  31 o f  each y e a r .  The campaign s ta ten ient  s h a l l  have a 
c l o s i n g  d a t e  o f  December 31 o f  t h e  p r e v i o u s  y e a r .  The p e r i o d  
cove red  by  t h e  campaign s ta temen t  f i l e d  p u r s u a n t  t o  t h i s  sub- 
s e c t i o n  s h a l l  b e g i n  frorn t h e  day a f t e r  t h e  c l o s i n g  d a t e  o f  t h e  
p r e v i o u s  campaign s ta temen t .  A campaign s ta temen t  f i l e d  pu rsuan t  
t o  t h i s  s u b s e c t i o n  s h a l l  be wa ived  i f  a  p o s t - e l e c t i  on campai gn s ta temen t  
has been f i l e d  wh ich  has a  f i l i n g  d e a d l i n e  w i t h i n  30 days o f  t h e  c l o s i n g  
d a t e  o f  t h e  campaign s ta temen t  r e q u i r e d  by  t h i s  s u b s e c t i o n .  

( 2 )  Subsec t ion  ( 1 )  does n o t  a p p l y  t o  a  c a n d i d a t e  commit tee f o r  an - -- - - -. - -- -. - .-- 
o f f i c e h o l d e r  who i s  a  j udge  o r  a  suprei!le c o u r t  j u s t i c e ,  o r  h o l d s  an 
e l e c t i v e  o f f i c e  f o r  wh ich  t h e  s a l a r y  i s  l e s s  than  $100.00 a  month 
and does n o t  r e c e i v e  any c o n t r i b u t i o n  o r  make any e x p e n d i t u r e  d u r i n g  
t h e  t i m e  wh ich  wou ld  be o t h e r w i s e  cove red  i n  t h e  s t a t e m e n t . "  
(emphasi s  added) 

(For.r!iet- s e c t i o n  35 (1 )  r e q u i  r e d  a1 1  conimi t t e e s  t o  f i  l e  a  cdmpai gn s ta ten ient  n o t  
l ~ t e r  t han  June 30 and c o n t a i n e d  no w a i v e r  p r o v i s i o n .  Subsec t ion  ( 2 )  was 
changed by  add ing  " o r  a  supreme c o u r t  j u s t i c e . " )  

You argue t h a t  p u r s u a n t  t o  s e c t i o n  3 5 ( 2 )  a  d i s t r i c t  j udge  who has formed a  c i r c u i t  
c o u r t  c a n d i d a t e  commi t tee  s h o u l d  n o t  be r e q u i r e d  t o  f i l e  an annudl  campaign 
s ta te inen t ,  e s p e c i a l l y  where h i s  o r  h e r  opponent i s  an incumbent c i r c u i t  j udge  
who i s  exempt f r o m  f i l i n g .  However, under  t h e  A c t  each c a n d i d a t e  commit tee a  
per5on forms i s  c o n s i d e r e d  a s e p a r a t e  e n t i t y .  Thus, t h e  c a n d i d a t e  commit tee 
o f  an incumbent i= c o n s i d e r e d  t h e  c a n d i d a t e  commi t tee  o f  an o f f i c e h o l d e r ,  b u t  
any other-  comini t t e e  t h e  i ncumbetlt fornis i s  s i m p l y  t h e  c a n d i d a t e  commit tee o f  
a  c a n d i d a t e  f o r  a  p a r t i c u l a r  o f f i c e .  i n  o t h e r  words,  t h e  incumbent i s  n o t  
ati o f f i c e h o l d e r  w i t h  r e s p e c t  t o  each o f ' f i c c  he o r  she seeks.  

I n  ;Iri:wer t o  y o u r  q u e s t i o n ,  a judge who beconies a  c d n d i d a t e  f o r  ano the r  o f f i c e  
n u s t  t i l c  an annual  campaign s ta temen t  when he o r  she forms a  new c a n d i d a t e  
cct~i;ll~i t t c l e  because t h e  j udge  i s  n o t  c o n s i d e r e d  an o f f i c e h o l d e r  w i t h  r e s p e c t  t o  
+he o f f ~ c e  sought .  S e c t i o n  35(2) aop l  i e s  o n l y  t o  t h e  c a n d i d a t e  commi t tee  o f  an 
i n c i ~ m b e n t  j u d g e .  

.\ r r v i ~ w  o f  s t a t e ~ l i e n t s  and r e p o r t s  f i l e d  by  y o u r  commi t tee  i n d i c a t e s  t h a t  on  
diirit. 27, 1980, t h e  comi:l ittee f i l e d  an i n c o m p l e t e  annual  campaign s ta tement  
w t , + c i  , a t e d :  " T h i s  i s  a  c a n d i d a t e  conuni t tee f o r  an o f f i c e h o l d e r  who i s  a  j udge  
an:, t h e ) - e f o r e ,  exei:ipt f rom t h e  f i l i n g  o f  an annua l  s ta temen t  pu rsuan t  t o  
S e c t l o , i  35(1) o f  t h e  a c t , "  Gn O c t c b e r  29, 1980, t h e  commit tee f i l e d  a  p r e -  
genera l  c ~ r n ~ 3 i g n  s ta temen t  whl ch i n c l u d e d  a l i s t  o f  c o n t r i b u t i o n s  r e c e i v e d  
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and cxlwnditur%cs made during the p e r i o d  covc!rcd h y  thr!  t l i c , l ~ u t c d  a n n u a l  
statrnrent. Si r ice  the issue you havc r'cl i \ c ( I  i \ o i  f i  r i t  i rnprc~,~~ i o n  ~ i r ~ c i  

there has been fu l l  disclosure,  you will n o t  be required i t 1  t.hir i n s t a r ~ c c  
to  f i l e  an amended annual report. 

This response i s  informational only and does not const i tute  a  declaratory 
rul i ng. 

Very t r u l y  yours, 

Phi 1 1  i p  T.  ~ rangos  , D i  rector 
0 f f i  ce' of ~ e a r i n g s  and Legi s l  ation 

Attachment 




