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Mr. Robert S. LaBrant, Treasurer 
3ingo Coalition for Charity-Nor: PoIitics 
124 1 1 Pine k d g e  Drive 
Perry, lMichigan 48872 

Dear Mr. LaBLiant: 

T ~ E  is in response to your reques; for a declararoiy ruiing concerning the application of the - 
Michigan Election Law, 1954 ?.A 11 6. as amended (the Law), to the processing of peritions , - 
submined to the Secretary of Stare seeAhg 2 referendum on 1994 PA 1 18. 

The specific question you raise is: 

Does Bureau of Elections staff in conducting a face check of submitted 
referendum petiticn shees follow the precedent in Hamiltor! v. Secretarv of Stare 
and OAG Xo. 4880, July 3, 1975 and not count those ~i~gnatures that were - 
collected by B.I.N.G.O. on or before November 8, 1994, the date of the last 
general election at whch a Governor was eiecteci, to determine whether there are 
sdiicient si-mtures in number to equal at least five percent of the tota! vote cast 
for aIl candidates for Governor on November 8, 1994? 

You submit a recitation of the facts with respec: to the issues. Since you submitted your request 
there have been some changes in ;he facts resulting from the submission of a referendum petiuon 
on Senate Bill 3 which became 1994 P.4 11 8. Tnt following is a brief oudine of the relevant 
facts: 

1. Senate Bill 3 was signed by Governor Engler on May 12, 1 994 and became 1994 PA 1 1 8. 

2. The lag  general election at which the Governor was elected was held on November 8, 
1994. 
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2 .  The Michigan Legislature adjourned sine die on December 29, 1994. I h e  90 day period 
for invoking reierendum following the final adjournment of the 1994 legislative session 
in which 1994 PA 1 18 was enacted expires on March 29, 1995. 

4. On January 3 1. 1995; a petition s e e k g  to invoke a referendum on 1994 PA i 18 w a  
submiaed to the Secretary of State. 

5.  4 preliminary review of the petition disclosed that up to 85,441 sirnames were collected 
before November 8; 1994 and a maximum of 157,238 signatures were secured afrer 
November 8, 1994. 

Law - 

Michigan's Constirution sets forth the basic requirements governing the use of the power of 
reierendum. Plmcle 2 section 9 of the Consritution provides in pm:  

"To invoke the initiative or referendun.; petitions signed by a number ofreesered 
electors, not less than eight percent for initiative and five percent for referendum 
of the totaI vote cast for all candidates for governor at the last precedin, Q a ~eneral 
election at which a governor *as elected shall be required." 

The -Michigan Constirution of 1908 included provisions with renect to initiative, referendum and 
constiruri.onai amendment that in many respecrs paralleled the provisions ofthe current 
Constirution. In 1923 the Mchgan Supreme Courr issued a decision in a case involving the 
power of initiative and whether the intervention of a. general elecrion operares to kill the 
siqarures gathered prior to the elec~on. The decision in Hamilton v Secretarv of State, 221 
Mich 541; 191 I F 8  829 (192?), conciuded that the constitutional provision uslne the vote for 

. . - 
governor as the bais  for detemmmg the number of signatures estabiishes a period of time 
during which the petition is viable. The Court in in opinion said: 

I)  I . . . The vote for governor . . . fixes the basis for determining the number of 

legal vorers necessary io sipn an initiatory petition and start designated oEcial 
action.' p 544 Emphasis ofthe Courr] 

, I  

'Tnis primary essential to any step at dl fixes distinct perio& w;.thin whicb 
iniuary action may be instiruted. A petition mun smt out for signatures under r 
d e h r e  basis for determining the necessary number of signatures and succeed or 
fail withzn the period such bais  governs.' 
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'The identity of the petition wzs kse?arabiy link& with the b s i s  it sought 
to comply with, and 2s an i i t ia rop petition ir could not ma did not s a ~ i v e  the 
pasing of such basis and then identie irseif with a new basis wholly prospective 
in operation. It would be anomalous to say that a failure tc comply wirh a former 
basis may constitute full compliance with a later basis. Tne Consuturion plainly 
intends an expression of an existing sense of a designated percentage of the legal 
voters.' p 546" 

In 1975 the Attorney General concluded that the gubenatorial election is the cutofi' date for 
signatures on a uetition to place a constitutional amendment on the ballot under -irticie 12 
secrion 2 of theconstitution of 1963. OAG, 1975-76, No. 4580, p 1 1 1 (July 3, 1979,  reiied 
extensively on the Hamilton opinion. In his opinion the Attorney General summarized as 
follows: 

"Thus, if a perition to amend the constitution lacked a suEicient number of 
signatures up to and including November 4, 1974, that amendatory petition died 
and no petitiori signatures procured prior to that date may be considered. 
However, petition s ip ru res  procured on or after November 5, 1974 are vaiia for 
the duration of the current gubernatorial tenn. " p 1 13 

Both the Hamilton case and the Attorney General Opinion cited above deal with the requirements 
for petitions that propose consrimtionai amendments. The petition in questio~l seeks a 
referendum on le@slation. htiative and referendum are found in . b c l e  2 section 9 of the 
Constitution. hitiation of constitutional amendments is found in Article 12 secuon 2 ofthe 
Constimion. However, although they are found in separate places in the Consrimtion each 
provision se&g the number of signatures required has as a base the "total vote cast for all 
candidates for governor at the lag preceding general election at whicn a govenor w a  elected 

11 . . . .  

Conclusion 

In light of the case law and Aaomey General's opinions previously cited, the same principles 
govern the vaIidiry of signatures for each rype of petition. In counting signatures to acertain 
whether the right of referendum has been invoked, the m i Y  of the Depanment of State will count 
as valid only signatures sathered on or after November 8, 1994, the date of the lzst preceding 
general elecdon at which a governor was elected. Tne total vote cast for governor will be the 
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. . 
b s i s  for dexenmmg if five percent of the registered eiectors signed the pennon. I have . 

insmcred the Bureau of Elections to begin processing the petition accordingly. 

It is my understanding a legislzior h s  requesed that the Attorney General issue an ouinion on 
this issue. I reco_pize that t h i s  Attorney General's opinion may conclude differently, and that the 
issae may also be reviewed by the courts. 

The Department of State smY will proceed counting the signatures in a manner that will allow for 
review of my decision in this declaratory ruling without unnecessary delay, so that the 
sufficiency of the referendum petition can be determined in advance of the effective date of 1994 
PA 118. 

Sincerely, 
A 

Candice S. Miller 
Secrerary of State 


