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M r .  John F. Markes 
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D e t r o i t  Ed ison  P o l i t i c a l  A c t i o n  Committee 
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Dear M r .  Markes: 

Th i s  i s  i n  response t o  y o u r  i nqu i r y  r ega rd i  ng t h e  a p p l i c a b i l i t y  o f  t h e  Campaign ; 
F i  nance Ac t  ( t h e  Ac t ) ,  1976 PA 388, as amended, t o  t h e  D e t r o i t  Ed i  son Company : 

( D e t r o i t  Ed i  son) and t h e  D e t r o i t  Ed i son  P o l i t i c a l  A c t i o n  Committee (EdPAC) . 
I 

EdPAC i s  a  separate  segregated fund  e s t a b l i s h e d  by D e t r o i t  Ed ison  pursuant  t o  
s e c t i o n  55 o f  t h e  Ac t  (MCL 169.255). EdPAC i s  p l a n n i n g  t o  ask D e t r o i t  Ed ison  
t o  rnatch v o l u n t a r y  i n d i v i d u a l  c o n t r i b u t i o n s  t o  EdPAC w i t h  an equal amount t o  be 
g i v e n  t o  c h a r i t y .  The proposal  "would a l l o w  each i n d i v i d u a l  EdPAC member t o  
des igna te  any 501 (c ) (3 )  c h a r i t y  as t h e  r e c i p i e n t  o f  a  1980 Company c o n t r i b u t i o n  
equal t o  t h e  sum o f  t h e  members' 1987 c o n t r i b u t i o n s  t o  EdPAC." You ask whether 
'the match ing p l a n  i s  p e r m i s s i b l e  under t h e  Act.  

S e c t i o n  54 of t h e  Ac t  (MCL 169.254) p r o h i b i t s  t h e  use o f  co rpora te  money i n  can- 
d i  da te  e l e c t i o n s  b u t  a l  lows co rpo ra te  c o n t r i b u t i o n s  o r  expendi tures t o  suppor t  
o r  oppose b a l l o t  quest ions.  I n  add i t i on ,  s e c t i o n  55 prov ides,  i n  r e l evan t  p a r t :  

"Sec. 55. ( 1 )  A c o r p o r a t i o n  o r  j o i n t  s tock  company formed under 
t h e  laws o f  t h i s  o r  another  s t a t e  o r  f o r e i g n  coun t ry  may make an 
expend i tu re  f o r  t h e  es tab l i shment  and admi n i s t r a t i o n  and s o l i c i t a t i o n  
of c o n t r i b u t i o n s  t o  a  separate  segregated fund t o  be used f o r  p o l i t i c a l  
purposes. A fund  e s t a b l i s h e d  under t h i s  s e c t i o n  s h a l l  be l i m i t e d  t o  
making c o n t r i b u t i o n s  t o ,  and expend i tu res  on beha l f  o f ,  cand ida te  
committees, b a l l o t  q u e s t i o n  coan i t tees ,  p o l i t i c a l  p a r t y  committees, 
and i ndependent committees. 

(2 )  C o n t r i b u t i o n s  f o r  a  fund  e s t a b l i s h e d  by a  c o r p o r a t i o n  o r  j o i  n t  
s tock cornpaqy under t h i s  s e c t i o n  may be s o l i c i t e d  f rom any o f  t h e  
f o l  l o w i  ng persons o r  t h e i r  spouses: 

( a )  Stockholders  of t h e  c o r p o r a t i o n  
( b )  O f f i c e r s  and d i  r e c t o r s  o f  t h e  c o r p o r a t i o n  
( c )  Employees o f  t h e  c o r p o r a t i o n  who have p o l i c y  maki ng, manageri a1 , 

p r o f e s s i o n a l ,  superv iso ry ,  o r  admi n i  s t r a t i v e  n o n c l e r i c a l  
respons ib i  li t i e s .  
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( 4 )  C o n t r i b u t i o n s  s h a l l  not  be ob ta i ned  f o r  a  fund es tab l i shed  
under t h i s  s e c t i o n  by use of coerc ion,  p h y s i c a l  force,  o r  as a  
c o n d i t i o n  o f  employment o r  membership o r  by u s i n g  o r  t h r e a t e n i n g  1 

w 
t o  use j o b  d i s c r i ~ n i  n a t i o n  o r  f i n a n c i a l  r e p r i s a l s .  

( 5 )  A person who knowi ng ly  v i o l a t e s  t h i s  s e c t i o n  i s  g u i l t y  o f  a  $ C a 

fe lony and s h a l l  be punished by a  f i n e  o f  not  more t h a n  $5,000.00 o r  n 

a 

impr isoned f o r  no t  more t h a n  3 years ,  o r  both, and i f  t h e  person i s  < o- - 
o t h e r  t h a n  an i ndi v i  dual ,  t h e  person  s h a l l  be f i ned not  more t h a n  (D =- 
$10,000.00 .'I %' F? 

0, 
P r i o r  t o  r eques t i ng  a  r u l i n g  f rom t h e  Department o f  Sta te ,  you asked t h e  Federa l  o -. 5 

E l e c t i o n  Commission f o r  i t s  op i  n i o n  concern i  ng a p p l i c a t i o n  o f  t h e  Federa l  a I: 
E l e c t i o n  Campaign Act  t o  t h e  p l a n  proposed by D e t r o i t  Edison. I n  t h e  a t tached  C 3 

Adv iso ry  Opinion, dated January 9, 1987, t h e  Commission s ta ted :  I 

"According t o  y o u r  proposed p lan,  D e t r o i t  Ed i son  w i l l  make a  I 

dona t i on  f rom i t s  t r e a s u r y  funds t o  a  501 (c ) (3 )  c h a r i t y  t o  match t h e  I -- --  
amount t h a t  a  s o l i c i t a b l e  i ndi v i d u a l  has c o n t r i b u t e d  t o  EdPAC. The 
c o n t r i b u t o r  t o  EdPAC w i l l  be a b l e  t o  des igna te  t h e  501 (c ) (3 )  c h a r i t y  
t o  r ece i ve  a  dona t i on  i n  an equal amount f rom D e t r o i t  Edison, b u t  such 
c o n t r i b u t o r  t o  EdPAC wi  11 no t  r ece i ve  any t a x  b e n e f i t  f rom D e t r o i t  
Edi son 's  c h a r i t a b l e  donat ion.  Under these f a c t s ,  D e t r o i t  Ed i  son 's  
c h a r i t a b l e  dona t i on  i s  i n  t h e  na tu re  o f  a  s o l i c i t a t i o n  expense f o r  
EdPAC and would o the rw i se  c o n s t i t u t e  a  p r o h i b i t e d  co rpo ra te  c o n t r i b u t i o n  
o r  expend i tu re  b u t  f o r  t h e  express exemption p e r m i t t i n g  a  c o r p o r a t i o n  
such as D e t r o i t  Ed i  son t o  pay t h e  'es tab l i shment ,  admi n i s t r a t i o n ,  and 
s o l i c i t a t i o n '  cos t s  f o r  i t s  separa te  segregated fund. See 11 CFR 114.1 ( b ) .  
Furthermore, i t  does no t  appear t h a t  t h e  EdPAC c o n t r i b u t o r s  w i  11 be p a i d  
f o r  t h e i r  c o n t r i b u t i o n  th rough  t h i s  process; nor  w i l l  they r ece i ve  any 
f i n a n c i a l ,  tax ,  o r  o t h e r  t a n g i b l e  b e n e f i t  f rom t h i s  plan. Thus, i t  does 
not appear t h a t  D e t r o i t  Ed i son  wi  11 be exchangi ng t r e a s u r y  monies f o r  
vo l un ta r y  c o n t r i b u t i o n s .  Accord i  ngly,  y o u r  proposed p l a n  i s  permi s s i  b l e  
under t h e  Act  and Commission regu la t i ons .  O f  course, s i nce  t h e  com- 
mun i ca t i on  o f  t h i s  p l a n  c o n s t i t u t e s  a s o l i c i t a t i o n ,  D e t r o i t  Ed i son  and 
EdPAC may o f f e r  t h e  p l a n  o n l y  t o  those  persons whom i t  rnay s o l i c i t  f o r  
c o n t r i b u t i o n s  t o  EdPAC, and t h e  o f f e r  o f  t h e  p l a n  must meet t h e  r equ i r e -  
ments o f  a  p roper  s o l i c i t a t i o n . "  

I t  does not  appear from t h e  f a c t s  you have presented t h a t  D e t r o i t  Ed ison 's  
match i  ng c h a r i t a b l e  dona t ions  w i  11 r e s u l t  i n  t h e  exchange o f  co rpora te  do1 l a r s  
f o r  v o l u n t a r y  c o n t r i b u t i o n s  o r  i n  impe rm iss i b l e  co rpo ra te  c o n t r i b u t i o n s  t o  
EdPAC. Moreover, as s t a t e d  by t h e  Commission, t h e  donat ions represent  a  cos t  o f  
s o l i  c i  ti ng c o n t r i b u t i o n s  t o  t h e  separa te  segregated fund. Therefore,  pursuant 
t o  s e c t i o n  5 5 ( 1 ) ,  D e t r o i t  Ed ison  may use co rpo ra te  d o l l a r s  t o  make c h a r i t a b l e  
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donat ions e q u i v a l e n t  t o  i n d i v i d u a l  c o n t r i b u t i o n s  made t o  EdPAC, p rov i ded  (1) 
t h e  c o n t r i b u t i o n s  a r e  s o l i c i t e d  and rece ived  f rom persons descr ibed  i n  s e c t i o n  
55(2),  and ( 2 )  t h e  c o n t r i b u t i o n s  a re  no t  ob ta ined  by th rea t ,  f o r c e  o r  coerc ion,  
o r  as a c o n d i t i o n  o f  employment, 

E 

Your request  f o r  a  d e c l a r a t o r y  r u l i n g  d i d  not  c o n t a i n  a  d e f i n i t e  statement o f  0 
m 
n. 

f ac t s ,  as r e q u i r e d  by r u l e  6, 1979 AC R169.6, o f  t h e  a d m i n i s t r a t i v e  r u l e s  p ro -  % D- - 
mu1 gated t o  implement t h e  Act. Accordi  ng ly ,  t h i s  response i s  i n f o r m a t i o n a l  o n l y  Ca 5 

and does no t  c o n s t i t u t e  a  d e c l a r a t o r y  r u l i n g .  L" D 

Very t r u l y  yours ,  

P h i l l i p  T. Frangos 
D i  r e c t o r  
O f f i c e  o f  Hear ings and L e g i s l a t i o n  

PTF: bk 

Attachment 
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January 9, 1987 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

ADVISORY OPINION 1986-44 

John F. Markes, Treasurer 
Detroit Edison Political Action Committee 
2000 Second Avenue 
Detroit, MI 48226 

Dear Mr. Markes: 

This responds to your letter of December 4, 1986, requesting 
an advisory opinion concerning application of the Federal 
Election Campaign Act of 1971, as amended ("the Actn), and 
Commission regulations with regard to a proposed charitable 
donation plan. 

Detroit Edison Political Action Committee ("EdPACn) is the 
separate segregated fund of Detroit Edison Company, its connected 
organization, and is registered with the Commission as a 
political committee. You state that EdPAC is considering plans 
to ask Detroit Edison to match all voluntary individual personal 
contributions made to EdPAC with an equal amount to be given to 
charity. You add that the plan, if adopted, would allow each 
individual EdPAC rnemberli to designate any 501(c) (3) charity as 
the recipient of a 1988 donatidn from Detroit Edison equal to the 
sum of the member's 1987 contributions to EdPAC. You add that 
the proposal is expected to encourage greater participation in 

1/ Commission regulations permit a separate segregated fund - 
established by a corporation to provide that persons who 
contribute to the fund may become "members" of the fund, but the 
regulations further provide that such classification does not 
provide the corporation with any greater right of communication 
or solicitation than it is otherwise granted under the 
regulations. 11 CFR 114.5 (c) (1) and (2). 
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EdPAC and also to cause an infusion of charitable giving?/ that 
is needed "even though the individual would not receive any tax 
benefit." 

You ask whether the Act and regulations permit this specific $ 
proposal. E 

4 

The Act proh-ibits a corporation from making contributions or 5 3 
expenditures in connection with any Federal election, but it Om 

% 

excludes from the definition of contribution or expenditure "the %- 'Dz 
establishment, administration, and solicitation of contributions % 3 
to a separate segregated fund to be utilized for political 5 
purposes by a corporation ... ." 2 U.S.C. §441b(a) and 3 
5441b (b) (2) (C) . Commission regulations explain that a I 
corporation may use its treasury monies to pay the establishment, 1 
administration, and solicitation expenses of such a separate i 

segregated fund, but it may not use this process as a means of I 

I .. 

exchanging treasury monies for voluntary contributions. 11 CFR 
114.5(b). In this respect, Commission regulations further 
explain that a contributor may not be paid for his or her 
contribution through a bonus, expense account, or other form of 
direct or indirect compensation. 11 CFR 114.5 ( b )  (1). 

The Act and regulations further provide that a corporation 
or its separate segregated fund may solicit contributions to such 
a fund from its stockholders and their families and its executive 
or administrative personnel and their families. 2 U.S.C. 
§ 441b(b)(4)(A)(i); 11 CFR 114.5(9)(1). Any solicitation to such 
persons for contributions to such a fund must also meet the 
requirements of a proper solicitation. See 11 CFR 114.5(a) and, 
in particular, 11 CFR 114.5 (a) (5). 

According to your proposed plan, Detroit Edison will make a 
donation from its treasury funds to a 501(c) (3) charity to match 
the amount that a solicitable individual has contributed to 
E~PAC.~/ The contributor to EdPAC will be able to designate the 

2/ You have not indicated that the proposed matching plan would - 
be used in a £Actual context where Detroit Edison personnel are 
obligated or expected, in order to comply with Company policy, to 
make a specified amount of charitable donations from their own 
personal funds. Accordingly, this opinion does not reach any 
issues concerning application of the Act and Commission 
regulations that may arise in those circumstances. 

3 /  For purposes of this opinion the Commission assumes that the - 
matching plan would be limited to the solicitable categories of 
personnel specified in the preceding paragraph. Thus, the 
Commission expresses no opinion as to the use of this plan for 
EdPAC contributions by employees who would only be solicitable 
under the twice yearly solicitation procedure. See 11 CFR 114.6 
and 2 U.S.C. §441b(b) (4) (B) . 
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501(c)(3) charity to receive a donation in an equal amount from 
Detroit Edison, but such contributor to EdPAC will not receive 
any tax benefit from Detroit Edison's charitable donation. Under 
these facts, Detroit Edison's charitable donation is in the 
nature of a solicitation expense for EdPAC and would otherwise 
constitute a prohibited corporate contribution or expenditure but 
for the express exemption permitting a corporation such as 
Detroit Edison to pay the "establishment, administration, and 
solicitationn-costs for its separate segregated fund. See 11 CFR 
4 ( b )  Furthermore, it does not appear that the EdPAC 
contributors will be paid for their contribution through this 
process; nor will they receive any financial, tax, or other 
tangible benefit from this plan.4/ Thus, it does not appear that 
Detroit Edison will be exchanging treasury monies for voluntary 
contributions. Accordingly, your proposed plan is permissible 
under the Act and Commission regulations. Of course, since the 
communication of this plan constitutes a solicitation, Detroit 
Edison and EdPAC may offer the plan only to those persons whom it 
may solicit for contributions to EdPAC, and the offer of the plan 
must meet the requirements of a proper solicitation. 

The Commission expresses no opinion regarding any tax 
ramifications of your proposed activity since such issues'are 
outside its jurisdiction. 

This response constitutes an advisory opinion concerning 
application of the Act, or regulations prescribed by the 
Commission, to the specific transaction or activity set forth in 
your request. See 2 U.S.C. S437f. 

Sincerely yours, 

Szott E. Thomas 
Chairman for the 
Federal Election Commission 

4 /  The Commission assumes for purposes of this opinion that the - 
plan does not include any premium, award, or other tangible 
benefit provided to EdPAC contributors by the charitable entities 
that receive Detroit Edison donations pursuant to the plan. 




