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August 4, 1987 

M r .  Pe te r  F .  McNenly 
Lev i  n, Lev i  n, Ga rve t t  and Ui 11 
30UO Town Center,  S u i t e  18UO 
Southf  i e l d ,  Michigan 48075 

Dear M r .  McNenly: 

Th is  i s  i n  response t o  your  request f o r  a  dec la ra to r y  r u l i n g  concern ing t h e  
a p p l i c a b i l i t y  o f  t h e  Campaign Finance Act  ( t h e  A c t ) ,  1976  PA 388, as amended, t o  
a  reverse check-of f  procedure f o r  c o l l e c t i n g  c o n t r i b u t i o n s ,  as proposed by t h e  
M i  ch i  gan Educat ion Assoc ia t i on  (MEA) and t h e  Mich igan Educat ion Assoc ia t i on  
Pol  i t i  c a l  Ac t i on  Counci 1  (MEA-PAC) . 
You i n d i c a t e  t h e  "MEA i s  a  vo l un ta r y  membership o r g a n i z a t i o n  composed o f  
approx imate ly  100,000 i n d i v i d u a l s ,  both  p r o f e s s i o n a l  and nonprofess ional  , 
employed by M i  ch i  gan educat ion i n s t i t u t i o n s  ." Membership i s  no t  r e q u i r e d  i n  
o r d e r  t o  secure o r  ma in ta i n  employment i n  an i n s t i t u t i o n .  However, a l l  MEA 
members m s t  j o i n  both an a f f i l i a t e d  l o c a l  a s s o c i a t i o n  and MEA's paren t  
o rgan iza t ion ,  t h e  Na t i ona l  Educat ion A s s o c i a t i  on (NEA). 

I n  most cases, the  l o c a l  assoc ia t i on  i s  t h e  e x c l u s i v e  r ep resen ta t i ve  o f  MEA 
members f o r  purposes o f  co l  1  e c t i  ve barga i  n i  ng under t h e  Pub1 i c  Employment 
R e l a t i o n s  Ac t  (PERA), 1947 PA 336, as amended. Pursuant t o  sec t i on  lO(1)  of 
PERA (MCL 423.210): , . , . * .  , y . 7 \;,:, ;. - + * ; f  I 

. 
. it., . , . 

"Local  assdci a t i o n s  are p e r m i t t e d  *: '. . t o  n e g o t i a t e  what are - 0 
commonly c a l l e d  'agency shop c lauses '  i n  t h e i  r c o l l e c t i v e  barga in ing  
agreements. . Under an agency shop clause. an i nd i  y i  dua l  i s  no t .  requ i  r e d  
t o  be a  member o f  t h e  MEA o r  i t s  l o c a l  a f f i l i a t e  i n  o rder  t o  work,,- bu t  
t h e  l o c a l  assoc ia t i on  and p u b l i c  employer agree ' t o  r e q u i r e  as a  
c o n d i t i o n  o f  employment t h a t  a l l  employees i n  t h e  ba rga in i ng  u n i t  pay 
t o  t h e  exc l us i ve  ba rga in i ng  rep resen ta t i ve  a  s e r v i c e  fee equ iva len t  t o  
t h e  amount o f  dues u n i f o r m l y  r equ i r ed  o f  members . . . .' The r i g h t s  
o f  nonmember agency fee payers are c o n t r o l  1  ed by' MEA Admi n i  s t r a t i  ve 
Po1 i cy V whi ch p r o v i  des t h a t  they s h a l l  r ece i  ve a1 1  ' appropr i  a t e  
s e r v i c e s '  bu t  s h a l l  not  be pe rm i t t ed  t o  p a r t i c i p a t e  i n  p o l i c y  making, 
vo t ing ,  o r  h o l d i n g  o f  o f f i c e  w i t h i n  MEA o r  i t s  a f f i l i a t e s .  Perhaps 
most impor tan t ,  f o r  present  purposes, agency fee payers a re  - not 
s o l i c i t e d  f o r  c o n t r i  b u t i  ons t o  MEA's separate  segregated fund MEA-PAC, 
d iscussed i n f r a ,  and no p a r t  o f  t h e  s e r v i c e  o r  agency f ee  goes t o  
suppor t  MEA-PAC a c t i v i t i e s .  Fur ther ,  under t h e  proposal  d iscussed 
i n f  ra, t h e  MEA-PAC c o n t r i b u t i o n  w i  11 no t  be p a r t  of t h e  se r v i ce  or  - 
agency fee."  
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MEA-PAC i s  a  separate segregated fund es tab l i shed  by MEA, a  non -p ro f i t  
co rpora t ion ,  pursuant t o  s e c t i o n  55 of  t h e  Act (MCL 169.255).  This  sec t i on  
s t a tes .  i n  re levan t  p a r t :  

"Sec. 55. (1) A c o r p o r a t i o n  or  j o i n t  stock company formed under t h e  
laws of  t h i s  o r  another s t a t e  or  f o r e i g n  country may make an 
expendi ture f o r  the es tab l  ishrnent and adm in i s t r a t i on  and s o l i c i t a t i o n  
o f  c o n t r i b u t i o n s  t o  a  separate  segregated fund t o  be used f o r  
p o l i t i c a l  purposes. A fund  es tab l i shed  under t h i s  sec t i on  s h a l l  be 
l i m i t e d  t o  making c o n t r i b u t i o n s  t o ,  and expendi tures on behal f  o f ,  
candidate c o m i t t e e s ,  b a l l o t  ques t ion  committees, p o l i t i c a l  p a r t y  
committees , and i ndependent comrni t t e e s .  

( 3 )  Con t r i bu t i ons  f o r  a fund es tab l i shed  under t h i s  sec t i on  by a  
co rpo ra t i on  which i s  n o n p r o f i t  may be s o l i c i t e d  f rom any of t h e  
f o l  l ow ing  persons o r  t h e i  r spouses : 

( a )  Members of  t h e  co rpo ra t i on  who are i n d i v i d u a l s .  
( b )  Stockholders o f  members o f  t h e  co rpora t ion .  
( c )  Q f f i c e r s  o r  d i r e c t o r s  o f  members o f  t h e  co rpora t ion .  
( d )  Employees o f  t he  members o f  t he  co rpo ra t i on  who have p o l i c y  

makingl l  manageri a1 , pro fess i ona l  , superv isory ,  o r  a d m i n i s t r a t i v e  
n o n c l e r i c a l  respansi  b i  l i t i e s .  "-, 

You i n d i c a t e  t h a t  p resen t l y ,  most c o n t r i b u t i o n s  t o  MEA-PAC are  c o l l e c t e d  from 
MEA members through a  voduntary p a y r o l l  deduct ion plan. Upon j o i n i n g  MEA, an 
i nd i  v i dua l  may execute a  MEA-PAC Vo lun ta ry  C o n t r i b u t i o n  A u t h o r i z a t i  on form, 
which i s  p r i n t e d  separate ly  and as p a r t  o f  t h e  MEA Cont inu ing  Membership 
App l i ca t i on .  The au thor i zed  amount i s  then  deducted from t h e  mmber 's  paycheck 

. . and remitted pyt t h e  local q ~ s ~ c i a t i ~ n  . to  HEA, a long  w i t h  t h e  member's dues. 
-.A ; Uppn , r e ~ e j p t  j&hS?l&3..$L(C s$!~$T! bqfQ9, jd4$p,qf e;pedadi -W r e c t l ~ ,  -- t o  MEA-PAC ' A 

member -may preyent  .MA-PAC c o n t r i  b y t i  ons by * revok ing  h i s  o r  herC^p^a$i-011 deduct ion 
' 

au,!hg_rjza,tjon i n  y r j t i q g  p r j o r  t o  September 1 of t h e  next membership year  '-'... $?xS ~ . < b ~ ; ~ . ~ * ~ + ~ z ~ J ~ ~ ~ ~  t:,* 
3 ".! 1P p;L!-<'.<;*; / <  ,&& %$* -, . '.?)?,, + ':$Y" '';@--( Sept vkvv:J ttR~~,u,@ ~-!kwstb?l) ;$f q r  .23%t $05~w-  $92, 7-$qk pQ,: s? , g;Gb, 6+ 2&rz%*b ? & $ ~ w $ ~ r g & ~ w ' ~ ~ ~ 2  5Qt$6 r m  & *  , - . . - . . \ftE*g 'F-$q - , 

MEA and MEA-PAC propose t o  mod1 fy t h e  cu r ren t  c o l l e c t i o n  procedure bjr" 
i r n p l e ~ n t i  ng a Guaranteed C o n t r i b u t i o n  System, Under t h i s  proposal  , a  610.00 
c o n t r i b u t i o n  w i  11 au toma t i ca l l y  be deducted f rorn each member's s a l a r y  and 
r e m i t t e d  t o  HEA-PAC unless t h e  member i n d i c a t e s  t h a t  he o r  she does no t  wish t o  
make a  c o n t r i b u t i o n ,  o r  t h e  member requests a  refund. The system w i l l  be funded 
by i n c r e a s i n g  MEA dues by $l,OQ per  month f o r  each o f  t h e  10 months (September 
th rough  June) i n  which dues are'  co l l ec ted .  Agency f ee  payers w i l l  no t  be 
sub jec ted  t o  a  cor responding increase.  
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Any new member w i  11 be requi  r ed  t o  execute a  Cont i  nui ng Ilembershi p  Dues 
A u t h o r i z a t i o n  form. A n o t i c e  w i l l  appear on t he  form i n d i c a t i n g  t h a t  1) a  
c o n t r i b u t i o n  t o  MEA-PAC i s  i nc l uded  i n  t h e  member's MEA dues; 2 )  t h e  c o n t r i b u t i o n  
w i  11 be made on t he  member's beha l f  un less t he  member i n d i c a t e s  on t h e  f r o n t  of 
t h e  form t h a t  he o r  she does not  e l e c t  t o  make a  c o n t r i  but  i on, o r  un less t h e  
member requests a  refund; 3 )  a  f u l l  re fund  w i  11 be made i f  the  member submits a  
w r i t t e n  re fund request by December 1 o f  t he  cu r ren t  f i s c a l  year ;  4 )  a  request f o r  
re fund  w i  11 au toma t i ca l l y  operate  t o  d i scon t i nue  c o n t r i b u t i o n s  i n  f u t u r e  years ;  
5 )  t h e  c o n t r i b u t i o n  w i  11 be used t o  he lp  support  candidates f o r  e l e c t i v e  o f f i c e ;  
6 )  t h e  c o n t r i b u t i o n  i s  vo l un ta r y  and no t  a  c o n d i t i o n  o f  membership o r  employment; 
7 )  a  member has t h e  r i g h t  t o  r e fuse  t o  c o n t r i b u t e ;  and 8 )  such re fusa l  w i l l  i n  no 
way a l t e r  t h e  person 's  membership or  employment s t a tus ,  r i g h t s  o r  bene f i t s .  

A new member may re fuse  t o  p a r t i c i p a t e  i n  t h e  system by i n d i c a t i n g  o r  "checking 
o f f "  on t h e  form t h a t  he or  she does not  e l e c t  t o  make a  MEA-PAC c o n t r i b u t i o n .  
Under t h e  r ev i sed  system descr ibed  i n  your  t h i r d  r u l i n g  request,  if a  member 
checks-o f f ,  t h e  addit. iona1 d o l l a r  w i  11 not  be deducted f rom t h e  member's 
paycheck. 

E x i  s t i  ng MEA members " w i  11 be adv ised o f  t h e  new procedure by way o f  a  n o t i c e  
which w i  11 appear i n  each i s sue  o f  t h e  MEA V O I C E  d u r i n g  t he  fi r s t  yea r  t h e  
proposed system i s  implemented and i n  t h e  September issues of each year  
t h e r e a f t e r . "  , A  copy o f  t h e  VOICE, which i s  pub l i shed  15 t imes per  year ,  i s  sent 
t o  each member's home. The proposed n o t i c e  w i l l  con ta i n  i n f o r m a t i o n  
s u b s t a n t i a l l y  s i m i l a r  t o  t h e  i n f o r m a t i o n  p rov i ded  t o  new members. I n  a d d i t i o n ,  
a  f o rm  w i  11 be prov ided t o  every member who does no t  c o n t r i b u t e  t o  MEA-PAC under 
t h e  c u r r e n t  p a y r o l l  deduct ion p lan .  The member may re fuse  t o  p a r t i c i p a t e  i n  t he  
Guaranteed C o n t r i b u t i o n  ~ i s t e m  by checking o f f  and r e t u r n i n g  t h e  form t o  h i s  o r  
h e r  l o c a l  t r e a s u r e r  or t o  MEA. If a member checks-of f  be fo re  t h e  s t a r t  o f  t h e  
nex t  f i s c a l  year ,  a  c o n t r i b u t i o n  w i l l  no t  be deducted f rom t h e  member's 
paycheck. 

A member who does not  check-of f ,  o r  a  member who e l e c t s  t o  make a  c o n t r i b u t i o n ,  
w i  11 have $1.00 %per  month t r a n s f e r r e d  ,to MEA-PAC on h i s  o r  h e r  beha l f  un less a  
request  f o r  re fund i s  made by December 1 o f  t h e  cu r ren t  *membership year.  ,.,Under 
y o u r  r ev i sed  proposal ,  MEA-PAC w i l l  r e fund  $10.00 t o  any member who submit's a  
t i m e l y  re fund  request.  I f  t h e  member has c o n t r i b u t e d  l ess  than  $10.00 when t h e  
re fund i s  made, an a d d i t i o n a l  d o l l a r  w i  11 con t inue  t o  be deducted f rom t h e  
member's paycheck d u r i n g  t h a t  f i s c a l  year  and w i l l  be used t o  reimburse MEA-PAC. 
However, no deduct ion w i  11 be made i n  subsequent f i s c a l  years .  

MEA requests  a  r u l i n g  t h a t  t h e  proposed Guaranteed C o n t r i b u t i o n  System, as 
descr ibed  above, does not  v i o l a t e  t h e  Act.  
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The C o u r t  noted t h a t  i n  d e t e r m i n i n g  an a p p r o p r i a t e  remedy, t h e  " o b j e c t i v e  must 
be t o  dev ise  a  way o f  p r e v e n t i n g  compulsory s u b s i d i z a t i o n  o f  i d e o l o g i c a l  
a c t i  v i t y "  w i t h o u t  r e s t r i c t i n g  t h e  u n i  on 's  ab i  1  i t y  t o  f i n a n c e  c o l l  e c t i  ve 
b a r g a i n i n g  a c t i v i t i e s .  The case was then  remanded t o  t h e  Mich igan Cour t  of 
Appeals, w i t h  a  sugges t ion  t h a t  f u r t h e r  j u d i c i a l  a c t i o n  be de fe r red  pending t h e  
v o l u n t a r y  use o f  a  re fund  procedure developed by t h e  p a r t i e s  d u r i n g  t h e  course 
of t h e  l i t i g a t i o n .  

O the r  d e c i s i o n s  have focused upon t h e  c o n s t r u c t i o n  o f  t h e  Federal  E l e c t i o n  
Campaign Ac t  o f  1971 ( F E C A )  and p a r t i c u l a r l y  what i s  now 2 USC § 4 4 1 b ( b ) ( 3 ) ( A ) .  
I n  P i p e f i t t e r s  Loca l  562 v  U n i t e d  S t a t e s ,  407 US 385; 92 S C t  2247; 33 L  Ed 2d 
11 (1972) .  p e t i t i o n e r s  were c o n v i c t e d  under  18 USC $610, which p r o h i b i t e d  a  l a b o r  
o r g a n i z a t i o n  f rom making a  c o n t r i b u t i o n  o r  e x p e n d i t u r e  i n  connect ion w i t h  a  
f e d e r a l  e l e c t i o n .  A f t e r  t h e  Cour t  had heard o r a l  argument, s e c t i o n  610 was 
amended by addi ng t h e  language c o n t a i  ned i n  s e c t i o n  441b(b)  ( 3 )  (A) o f  t h e  FECA. 
T h i s  s e c t i o n  now s t a t e s :  

" ( 3 )  I t  s h a l l  be u n l a w f u l  - 
( A )  f o r  such a  fund t o  make a  c o n t r i b u t i o n  o r  expend i tu re  by 

u t i l i z i n g  money o r  a n y t h i n g  o f  va lue  secured by p h y s i c a l  f o r c e ,  j o b  
d i s c r i m i n a t i o n ,  f i n a n c i  a1 r e p r i s a l s ,  o r  t h e  t h r e a t  of f o r c e ,  j o b  
d i s c r i m i n a t i o n ,  o r  f i n a n c i a l  r e p r i s a l ;  o r  by dues, fees, o r  o t h e r  
moneys r e q u i r e d  as a  c o n d i t i o n  o f  membership i n  a  l a b o r  o r g a n i z a t i o n  
o r  as a  c o n d i t i o n  o f  employment, o r  by moneys o b t a i n e d  i n  any 
commercial t r a n s a c t i o n ; "  

The Supreme C o u r t ' s  d e c i s i o n  i n  P i p e f i t t e r s  i s  e x p l a i n e d  by t h e  D i s t r i c t  Cour t  
i n  Federa l  E l e c t i o n  Commission v  N a t i o n a l  Educa t ion  A s s o c i a t i o n ,  457 F Supp 
1102, 1105 (DOC, 1978):  . 

" I n s o f a r  as i s  p e r t i n e n t  here ,  t h e  Cour t  h e l d  t h a t  t h e  Ac t  merely 
c o d i f i e d  e x i s t i n g  law and f u r t h e r ,  t h a t  n o t  a\ l p o l i t i c a l  c o n t r i b u t i o n s  
by l a b o r  o r g a n i z a t i o n s  were p r o h i b i t e d ,  o n l y  those  d e r i v e d  f r o m  funds ' 

t h a t  'were a c t u a l  l y  o r  e f f e c t i v e l y  r e q u i  r e d  f o r  employment o r  un ion  
membership.' I d .  a t  339, 439, 92 S.Ct. a t  2256, 2276. The funds a t  
i s s u e  i n  P i p e f i t t e r s  were r a i s e d  by c o n t r i b u t i o n s  and. k e p t  s t r i c t l y  , . ,  

segregated f r o m  t h e  u n i o n ' s ,  genera l  t r e a s u r y ,  wh ich was f i n a n c e d  by 
assessed dues. I d .  a t  414, 91 S.Ct. a t  2264. The Cour t  t h e r e f o r e  
conc luded t h a t  r G e r s i  b l e  e r r o r  had o c c u r r e d  because t h e  j u r y  was n o t  
i n s t r u c t e d  t o  determi  ne whether t h e  c o n t r i b u t i o n s  t o  t h a t  segregated 
fund were v o l u n t a r y  o r  whether they  were i n v o l u n t a r y  because r e q u i r e d  
o r  e f f e c t i v e l y  assessed. I d .  a t  435-38, 92 S.Ct. a t  2274, 2275. To 
be v o l u n t a r y  t h e  c o n t r i b u t i o n  m s t  r e s u l t  f r o m  a  'knowing 
f ree-cho ice,  ' which means t h a t  t h e  s o l i c i t a t i o n  must be 

conducted ,under c i  rcumstances p l a i  n l y  i n d i  c a t i  ng 
dona t ions  a r e  f o r  p o l i t i c a l  purposes and t h a t  those 
s o l i c i t e d  may d e c l i n e  t o  c o n t r i b u t e  w i t h o u t  l o s s  o f  
j ob ,  un ion  membership, o r  o t h e r  r e p r i s a l .  

I d .  a t  414, 92 S .C t .  a t  2264. The purpose of such a  standard,  t h e  - 
C o u r t  sa id ,  i s  t o  p r o t e c t  t h e  d i s s e n t i n g  u n i o n  member. I d .  a t  414-15, - 
92 S . C t .  a t  2274." 
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The i s sue  i n  FEC v  NEA,  supra, was whether a  reverse check-off system used by - -- 
t h e  NEA and c e r t a i n  o f  i t s  s t a t e  a f f i l i a t e s ,  i n c l u d i n g  M E A ,  t o  c o l l e c t  
c o n t r i b u t i o n s  t o  i t s  separate segregated fund v i o l a t e d  sec t ion  441b(b) ( 3 )  (A) .  
IJnder t h a t  system, a  person execu t ing  a  membership appl i c a t i o n  au toma t i ca l l y  
agreed t o  t h e  deduct ion o f  a  $1.00 p o l i t i c a l  c o n t r i b u t i o n  from h i s  or her  
paycheck. The member had no oppo r t un i t y  t o  d i sa l l ow  the deduct ion i n  the  f i r s t  
p l ace  but  had t o  submit a  separate,  w r i t t e n  re fund  request if the member d i d  not  
w ish  t o  c o n t r i b u t e  t o  NEA-PAC.  

A f t e r  d i scuss ing  P i p e f i  t t e r s ,  t h e  Cour t  c i t e d  w i t h  approval the  dec is ion  reached 
i n  Un i t ed  S ta tes  v  Boy le ,  157 US App DC 166; 482 F2d 755 ( 1973 ) .  I n  Boy le ,  the  
Cour t  o f  ~ p ~ e a l s  consi dered a  c o n s t i t u t i o n a l  c h a l l  enge t o  sec t i on  610 as amended 
by sec t i on  441b(b ) (3 ) (A) .  Appe l lan t  argued t h a t  a  union member's r i g h t  not t o  
c o n t r i b u t e  t o  a  p o l i t i c a l  cause cou ld  be p ro tec ted  less  r e s t r i c t i v e l y  by 
p e r m i t t i n g  a  re fund "o f  a  p ropo r t i ona te  amount o f  a  member's dues if the  
d i s s e n t e r  g ives n o t i c e  o f  h i s  [ o r  h e r ]  disagreement ." The Cour t  of Appeals 
r e j e c t e d  t he  re fund a l t e r n a t i v e ,  i n d i c a t i n g  t h a t  P i p e f i t t e r s  r equ i r ed  a  un ion 
member t o  a f f i  rma t i ve l y  approve a  c o n t r i b u t i o n  "by assent ing t o  have a  deduct ion 
made f rom t h e  member's paycheck." Boyle,  supra,  p  764. 

The D i  s t r i  c t  Cour t  concluded t h a t  " 'knowing f ree-choi  ce'  means an act  i n t e n t i o n a l  l y  
taken  and no t  t h e  r e s u l t  of  i n a c t i o n  when conf ronted w i t h  an obstacle."  - FEC v  
NEA, supra, p  1109. Therefore,  d i s s e n t i n g  members cou ld  no t  be requ i red  t o  bear - 
t h e  burden o f  reques t ing  -a  refund. I n  these c i  rcumstances, t h e  Court  r u l e d  t h a t  
" reverse  check-of f  i s  pe r  se v i  01 a t i v e  o f  s e c t i  on 441b(b) ( 3 )  ( A ) ' s  p r o h i b i t i o n  
aga ins t  f i n a n c i n g  p o l i t i c a l  funds by 'dues, fees, o r  o ther  moneys requ i red  as a  
c o n d i t i o n  o f  membership i n  a  l a b o r  o rgan iza t ion . ' "  Id, p  1110. The Cour t  d i d  
n o t  r u l e  out, however, a  p a y r o l l  deduct ion method which asked t h e  union member 
beforehand i f  he o r  she wanted a  c o n t r i b u t i o n  deducted a long w i t h  h i s  o r  h e r  
dues. 

I n  so ho ld ing ,  t h e  Cour t  agreed w i t h  t he  Federa l  E l e c t i o n  Comnission (FEC), 
which had been asked p r i o r  t o  comnencement o f  t h e  l i t i g a t i o n  t o  render an 
adv i so r y  o p i n i o n  concerning t h e  f e d e r a l  :ac t !s i -app l icat ion " toovar ia t ions '  of t h e  - : I  
r e v e r s e .  check:off procedure proposed by 9 h e  .NEA .* "The. FECs-had 5 rev iou-s ly  taken  . : a%'.;  

t h e  p o s i t  i o n  t h a t  reverse check-of f  v i  01 a t i d  .sect ion 441b(b) (3!(A) ;. The NEA 
o f fe red  as an -a l . te rna t i ve  a  ."premembership reimbursement met.hodU under,  which t h e  

.-rr* **. -'f2n '- - 
- .  ' NEA ~ b u ~ ~ y e f u n d  i c o n t r i  butions~~;tb~vdis5enting~e~~b~eesi~~@~~$'~r~l~n't%r"at'-th~**~ 

begi  nh ing  .of31each membersh~p'.'~ear,4 r a t h e r  :than a t  %I ' l a t h r  .tid;'*fHcltieve'r, t h e  "" ' ' 
employee's p a y r o l l  deduct ion would 'continue throiJghout'2he'Tyear:' 

7.- - .  

- -. > ,. . . . .  
A m a j o r i t y  o f  t h e  Comni s s i  on was unpersuaded: 

"The i 1  l e g a l i t y  o f  t h e  reverse check-of f  procedure stems.tfrom t h e  
deduc t ion  o f  p o l i t i c a l  monies f rom a  member's paycheck even though he 
o r  she may not  wish t o  c o n t r i b u t e  t o  t h e  un ion ' s  p o l i t i c a l  fund. 
These funds a re  requ i red  as a  c o n d i t i o n  o f  membership i n  t h a t  t h e  
p o l i t i c a l  payment m s t  be made i n  o rder  t o  become a  member o r  t o  
ma in ta i n  membership s ta tus  i n  t h e  union. The Ac t  and t h e  regu la t ions  
p r e s c r i b e  t h a t  a  refund o f  t h e  p o l i t i c a l  monies does no t  r e l i e v e  t h e  
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c o n d i t i o n  o f  membership p r o s c r i p t i  on. The proposed premembership 
reimbursement method does n o t  change t h e  o p e r a t i o n  of a  reve rse  check- 
o f f  procedure,  i t  merely a l t e r s  t h e  t i m i n g  o f  t h e  reimbursement. The 
reimbursement cont inues t o  opera te  as a  r e f u n d  i n  t h a t  t h e r e  i s  a 
subsequent automat ic  p a y r o l l  deduc t ion  o f  p o l i t i c a l  funds and membership 
dues. The essence of t h e  i 1  l e g a l  i t y  o f  the  reverse check-o f f  p rocedure 
goes t o  how and why t h e  funds are  c o l l e c t e d  and not  t o  t h e  t i m i n g  of t h e  
d i s s e n t i n g  mernber's reimbursement." A0 1977-37. ( A p r i  1 14, 1978) 

The system which t h e  FEC and t h e  D i s t r i c t  o f  Columbia C o ~ ~ r t  found o f f e n s i v e  
r e q u i r e d  an automat ic  deduc t ion  f r o m  each member's paycheck. A member c o u l d  n o t  
r e f u s e  t o  p a r t i c i p a t e  i n  t h e  system and c o u l d  not  prevent  t h e  deduct ion of a 
p o l i t i c a l  c o n t r i b u t i o n  f rom h i s  o r  h e r  s a l a r y .  Thus, t h e  member's on ly  recourse 
was t o  seek a  re fund.  

These f a c t o r s  were absent i n  Kentucky Educators  Pub1 i c  A f f a i r s  Counci 1  v  
Kentucky R e g i s t r y  o f  E l e c t i o n  F inance ,  677 F2d 1125 ( C A 6 ,  1982),  where t h e  Cour t  
o f  Appeals approved a reve rse  c h e c k - o f f  p l a n  s imi  l a r  t o  t h e  p l a n  proposed by 
MEA. I n  t h i s  case, t h e  Kentucky Educa t ion  A s s o c i a t i o n  (KEA) was p r o h i b i t e d  by 
s t a t e  law f rom making c o n t r i b u t i o n s  i n  cand ida te  e l e c t i o n s .  KEA t h e r e f o r e  
e s t a b l  i s h e d  t h e  Kentucky Educators  P u b l i c  A f f a i r s  Counci 1  (KEPAC) as a  "separate  
p o l i t i c a l  arm" t o  engage i n  e l e c t i o n  a c t i v i t y .  C o n t r i b u t i o n s  t o  KEA and KEPAC 
were c o l l e c t e d  as f o l l o w s :  

"Kentu'cky law a u t h o r i z e s  l o c a l  schoo l  systems t o  deduct KEA dues and 
o t h e r  membership dues f rom s a l a r y  checks. The deduc t ion  can be made 
o n l y  upon request  o f  an employee o r  group o f  employees. T h i s  p a y r o l l  
d e d u c t i o n  p lan ,  c a l l e d  Au tomat i c  Payment A u t h o r i z a t i o n ,  [ h e r e i n a f t e r ,  
'APA' ]  has l o n g  been' i n  use i n  Kentucky.  S ince 1975, KEPAC has used a  
' r e v e r s e  check-o f f  ' system i n  c o n j u n c t i o n  w i t h  KEA's p a y r o l l  deduc t ion  
o f  dues t o  o b t a i n  c o n t r i b u t i o n s .  Under t h e  reve rse  check-off system 
used by KEPAC, a1 1  KEA members e x e c u t i n g  APA forms have c o n t r i b u t i o n s ,  
a l o n g  w i t h  dues payments, i nsu rance  premiums, and r e t i  rement fund  
c o n t  r i  b u t i  ons, deducted f r o m  t h e i  r s a l a r y  checks un less  $he KEA member 
a f f i r m a t i v e l y  checks , o f f  t h a t  'she o r  he dec l ines* .  t o  c o n t r i b u t e  t o .  / j R  +? t+ 

KEPAC. The aims and a c t i v i t i e s '  o f  KEPAC a r e  e x p l a i n e d  on , the APA qrt . ;u; 

form. I f  a  KEA member does 'no t  i n i t i a l l y  check o f f  h i s  o r  h e r  
d e s i g n a t i o n  t o  c o n t r i b u t e  t o  KEPAC, an au tomat i c  c o n t r i b u t i o n  i s  made. 
If t h e  member does check o f f ,  and y e t ,  subsequent ly decides no t  t o  
p a r t i c i p a t e ,  t h e  member can s t o p  t h e  deduc t ion  and can a l s o  o b t a i n  a  
re fund  o f  p a s t  c o n t r i b u t i o n s .  Separate  forms a r e  used f o r  members who 
w i s h  t o  c o n t r i b u t e  t o  KEPAC b u t  n o t  th rough  t h e  p a y r o l l  deduc t ion  
system." 677 F2d a t  1127. 

The Kentucky Cor rup t  P r a c t i c e s  A c t  p r o h i b i t e d  KEPAC from o b t a i n i n g  funds "by 
assessment o r  coerc ion. "  The i ssues  b e f o r e  t h e  S i x t h  C i  r c ~ ~ i t ,  as desc r ibed  by 
t h e  Cour t ,  were whether d i s s e n t i n g  members were adequate ly  p r o t e c t e d  by a  
r e v e r s e  check -o f f  procedure which a l l o w e d  members t o  e l e c t  a t  t h e  o u t s e t  no t  t o  
p a r t i c i p a t e  and which was coup led w i t h  a  re fund  system, and whether 
c o n t r i  b u t i o n s  c o l  l e c t e d  under t h i s  system were coerced o r  assessed. 
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I n  t h e s e  c i r cums tances ,  MEA wi  11 n o t  o b t a i n  c o n t r i b u t i o n s  f o r  MEA-PAC as a  
c o n d i t i o n  o f  employment o r  membership. A  member may re fuse  t o  make a  
c o n t r i  b u t i  on t o  MEA-PAC e i t h e r  b e f o r e  o r  a f t e r  money i s  deducted f r o m  h i s  o r  h e r  
paycheck.  I f  a  member c h e c k s - o f f  o r  reques ts  a  re fund ,  money w i  11 no l o n g e r  be 
deduc ted  f r o m  t h e  member's s a l a r y  f o r  t h e  purpose o f  making a  c o n t r i b u t i o n  t o  
MEA-PAC. Thus, a  person i s  no t  r e q u i  r e d  t o  c o n t r i b u t e  t o  MEA-PAC i n  o r d e r  t o  
a c q u i r e  o r  m a i n t a i n  membership i n  MEA, o r  employment i n  an MEA i n s t i t u t i o n .  
Moreover,  i t  does n o t  appear t h a t  MEA members w i l l  be coerced,  f o r c e d  o r  
t h r e a t e n e d ,  n o r  w i  11 they  s u f f e r  j o b  d i s c r i m i n a t i o n  o r  f i n a n c i a l  r e p r i s a l s  if 
t h e y  r e f u s e  t o  c o n t r i  b u t e  t o  MEA-PAC. T h e r e f o r e ,  t h e  r e v i s e d  Guaranteed 
C o n t r i b u t i o n  System proposed by MEA does n o t  v i o l a t e  s e c t i o n  55 and i s  p e r m i t t e d  
under  t h e  Ac t .  

I t  must be emphasized, however, t h a t  t r a n s f e r s  t o  MEA-PAC must be made f rom 
earmarked c o n t r i b u t i o n s  and n o t  f r o m  MEA's membership dues o r  genera l  t r e a s u r y  
funds.  Any t r a n s f e r  o f  MEA funds t o  MEA-PAC wou ld  r e s u l t  i n  a  v i o l a t i o n  of 
s e c t i o n  54 o f  t h e  A c t .  

T h i s  response i s  a  d e c l a r a t o r y  r u l i n g  c o n c e r n i n g  t h e  s p e c i f i c  f a c t s  and q u e s t i o n s  
p r e s e n t e d .  

S i n c e  e l y ,  A 

I i c h a r d  H. A u s t i n  




