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M I C H I G A N  D E P A R T M E N T  OF S T A T E  

SECRETARY OF STATE 
L A N S I N G  

RICHARO H. AUSTIN 
M I C H I G A N  4 8 9 1  g 

STATE TREASURY BUlLDlNQ 

January 3, 1984 

L. Brooks Pat te rson 
P rosecu t i  ng At to rney  
Courthouse Tower 
P o n t i  ac, Michigan 48053 

Dear M r .  Pa t te rson:  

I n  your  l e t t e r  o f  November 17, 1983, you request  t h a t  the Secretary of  S ta te  
i s s u e  a  d e c l a r a t o r y  r u l  i n g  on the  quest ion o f  whether the c o n t r i b u t i o n  l i m i t s  o f  
s e c t i o n  52 o f  the  Campaign Finance Act, 1976 PA 388, as amended ( t h e  "Act" )  , a r e  
a p p l i c a b l e  t o  c o n t r i b u t i o n s  made t o  an o f f i c e h o l d e r  who i s  the sub jec t  o f  a  
r e c a l l  e l  ec ti on. 

* 
Your request  was made subsequent to the d ismissal  o f  your  a c t i o n  aga ins t  Senator 
M a s t i n ' s  cand ida te  committee i n  Oakland County C i r c u i t  Court.  The d ismissal  was 
based on your  f a i l u r e  to seek a  dec la ra to ry  r u l i n g  from the  Secretary of  S t a t e  
p r i o r  to seeking dec la ra to ry  re1  i e f  from the Court.  

Speci f i c a l  l y  you s t a t e  the f o l  1  owing: 

" I am request ing  t h a t  you speci f i c a l  l y  r u l e  whether Sect ion 52 of the 
Campaign Finance Act  a p p l i e s  t o  a  candidate committee o f  an o f f i c e  
ho lde r  sub jec t  to a  r e c a l l  vote. I am sure  t h a t  you a re  aware of the 
October 7, 1983 l e t t e r  from M r .  P h i l i p  T. Frangos, D i r e c t o r  o f  
Hearings and L e g i s l a t i o n  f o r  your  o f f i c e ,  which advises t h a t  the pro- 
v i s i o n s  o f  Sec t ion  52 do n o t  apply t o  a  candidate f o r  r e c a l l .  1 
d isagree w i t h  t h a t  r u l i n g  and request t h a t  you recons ider  i t  and issue 
a  formal decl a r a t o r y  r u l  1  ng on t h a t  issue ." 

T h i s  review o f  t he  ma t te r  i n d i c a t e s  t h a t  the l e t t e r  issued by P h i l l i p  T. Frangos 
October 7,  1983, reaches the c o r r e c t  conclus ion w i t h  respect  t o  the app l i cab i -  
1 i t y  o f  s e c t i o n  52 o f  the Ac t  (MCL 169.252) . The bas is  f o r  concluding t h a t  
c o n t r i b u t o r s  a re  n o t  bound by the c o n t r i b u t i o n  1  i m i  t s  o f  sec t i on  52 i s  s e t  f o r t h  
i n  the  l e t t e r  as f o l l  ows: 
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"Pursuant to sec t ion  12(2)  o f  the Ac t  (MCL 169.212) , a  member of the  
L e g i s l a t u r e  i s  a  candidate f o r  ' s t a t e  e l  e c t i v e  o f f i c e .  ' However, 
' e l e c t i v e  o f f i c e '  i s  de f ined i n  sec t i on  5(2)  o f  the  Ac t  (MCL 169.205) 
as ' a  p u b l i c  o f f i c e  f i l l e d  by an e l e c t i o n ,  except  f o r  federa l  o f f i c e s . '  
S ince a  r e c a l l  vote does no t  fill a  pub1 i c  o f f i c e ,  i t  must be concluded 
t h a t  the candidate committee of an o f f i ceho lde r  sub jec t  to a  r e c a l l  
v o t e  i s  n o t  a ' cand ida te  commi tee  of a  candidate f o r  s t a t e  e l e c t i v e  
o f f i c e . '  Therefore, s e c t i o n  52 does n o t  apply t o  c o n t r i b u t i o n s  
rece ived by an o f f i c e h o l d e r  who i s  be ing  reca l  l e d ,  p rov ided the c o n t r i -  
b u t i o n s  a re  designated f o r  a  r e c a l l  e l e c t i o n .  

I n  an e l e c t i o n  to fill an o f f i c e ,  the  opponents are two o r  more can- 
d i d a t e  c o m i  t t e e s  opera t ing  under the same r e s t r i c t i o n s .  Fo r  exampl e, 
i n  a  s t a t e  senator ia l  e l e c t i o n ,  c o n t r i b u t i o n s  t o  each candidate are  
1  fm i ted  by sec t i on  52(1) t o  $450.00, unless made by an independent corn- 
mi tee,  po l  i t i c a l  p a r t y  committee, o r  t he  s t a t e  c e n t r a l  committee o f  a  
p o l  i t i c a l  pa r t y .  Con t r i  bu t i ons  from these committees, however, a r e  
s u b j e c t  to o ther  r e s t r i c t i o n s .  

Proponents o f  a r e c a l l  measure are  requ i red  to f i l e  a  statement o f  
o rgan iza t i on  as a  pol i t i c a l  commi t t e e .  Con t r i bu t i ons  t o  pol  i t i c a l  corn- 
m i t t e e s  are  n o t  sub jec t  t o  l i m i t a t i o n  under the Act. I f  sec t ion  52 
were to  apply t o  c o n t r i b u t i o n s  rece ived by the  candidate committee o f  a  
S ta te  e l  e c t i v e  o f f i c e h o l  der f a c i n g  a  r e c a l l  , t h e  opponents i n  a  r e c a l l  
e l e c t i o n  would be opera t ing  under d i f f e r e n t  se ts  o f  r u l e s .  Such an 
f  n t e r p r e t a t i o n  woul d  undermine the open and f a i r  e l e c t i o n  pol i c y  o ther -  
w ise  promoted by the Ac t  by a1 l ow ing  the  pol i t i c a l  committee advocat ing 
t h e  r e c a l l  to engage i n  unl i r n i  t e d  fund ra i  s i  ng , whi 1  e severely  1  i m i  t i n g  
t h e  o f f i c e h o l d e r ' s  a b i l i t y  t o  r a i s e  money. Th i s  r e s u l t ,  which i s  
i n c o n s i s t e n t  w i t h  the A c t ' s  purpose, i s  bo th  absurd and u n f a i r  and 
c o u l d  n o t  have been intended by the Legi  s l  a ture.  Consequently, s e c t i o n  
52  cannot be construed as app ly ing  t o  c o n t r i b u t i o n s  rece ived by the  
candidate commi t t e e  o f  a  s t a t e  e l  e c t i v e  o f f i c e h o l  der f a c i n g  a  r e c a l l  
e lec t i on . "  

One o f  t he  p o i n t s  made i n  the  ma te r ia l  submitted a1 ong w i t h  the  request f o r  a  
d e c l a r a t o r y  r u l i n g  i s  t h a t  the  prev ious l e t t e r  ignores sec t i on  5(1) o f  the  A c t  
(MCL 169.205). That sec t ion  de f ines  the t e n  e l e c t i o n .  Recal l  e l e c t i o n s  a r e  
s p e c i f i c a l l y  inc luded i n  the d e f i n i t i o n .  Th i s  p r o v i s i o n  was n o t  ignored i n  
d r a f t i n g  the previous l e t t e r .  It i s  c l e a r  t h a t  a  r e c a l l  vo te  i s  an e l e c t i o n  
pursuant  to the Act.  As a  r e s u l t  committees which p a r t i c i p a t e  i n  r e c a l l  e lec-  
t i o n s  a re  requ i red  t o  meet a1 1  the r e g i s t r a t i o n s  and d isc1 osure requirements of 
t h e  Act. It i s  no t  i n c o n s i s t e n t  to conclude t h a t  even though a  r e c a l l  vo te  i s  
an e l e c t i o n  t h a t  the p rov i s ions  o f  sec t i on  52 a re  n o t  appl i c a b l e  s ince the o f f i -  
ceho lder  who i s  the sub jec t  o f  the r e c a l l  vo te  i s  n o t  a  "candidate f o r  s t a t e  
e l e c t i v e  o f f i c e "  which i s  a  p r e r e q u i s i t e  to the  a p p l i c a t i o n  o f  the c o n t r i b u t i o n  
l i m i t s  s e t  f o r t h  i n  sec t ion  52. 

I n  upholding the c o n t r i b u t i o n  1 i m i  t s  establ  f shed i n  the Federal E l e c t i o n  
Campaign Act, t he  U.S. Supreme Cour t  i n  Buck1 ey v  Valeo, 424 US 1 (1976) po in ted  
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t o  the f a c t  t h a t  the c o n t r i b u t i o n  1  i m i  t s  a p p l i e d  equa l l y  t o  Incumbents and 
chal  1  engers as f o l  1 ows : 

" A p a r t  from these F i r s t  Amendment concerns, appe l l  an ts  argue t h a t  the 
c o n t r i b u t i o n  1  i m i t a t i o n s  work such an i n v i d i o u s  d i s c r i m i n a t i o n  between 
incumbents and c h a l l  engers t h a t  the s t a t u t o r y  p rov i s ions  must be 
decl  ared u n c o n s t i t u t i o n a l  on t h e i r  face. I n  cons ider ing  t h i s  conten- 
t i o n ,  i t  i s  important  a t  the  o u t s e t  to note t h a t  the A c t  appl i e s  the  
same l i m i t a t i o n s  on c o n t r i b u t i o n s  t o  a l l  candidates regard less  of t h e i r  
p resen t  occupations, i d e o l o g i c a l  views, o r  p a r t y  a f f i l  i a t i o n s .  Absent 
reco rd  evidence o f  i n v i d i o u s  d i s c r i m i n a t i o n  aga ins t  cha l lengers  as a  
c l a s s ,  a  c o u r t  should g e n e r a l l y  be h e s i t a n t  to i n v a l j d a t e  l e g i s l a t i o n  
which on i t s  face imposes evenhanded r e s t r i c t i o n s . "  (424  US 1 a t  31) 

The Secretary o f  S ta te  has an ob l  i g a t t o n  to admin is te r  t h i s  law i n  a  c o n s t i t u -  
t i o n a l  fashion and t o  implement t h e  s t a t u t e  so as to avo id  absurd r e s u l t s .  

To implement the  s t a t u t e  as you have suggested would t r e a t  c o n t r i b u t o r s  t o  the 
proponents o f  a  r e c a l l  d i f f e r e n t l y  than c o n t r i b u t o r s  to the committee o f  the  
s t a t e  o f f i c i a l  who i s  the  s u b j e c t  of the r e c a l l .  Such a  c o n s t r u c t i o n  would sub- 
j e c t  the  Ac t  t o  a  chal lenge on c o n s t i  t u t i o n a l  grounds. I n  a d d i t i o n  i t  would 
c r e a t e  a  r e s u l t  t h a t  c l e a r l y  c o u l d  n o t  have been intended by the  L e g i s l a t u r e .  

T h i s  response i s  a  .dec la ra tory  r u l i n g  as prov ided f o r  i n  the  Act, t he  Rules and 
t h e  Michigan Admin i s t ra t i ve  Procedures Act. 

V e r w u l  y  yours, 

Secre tary  o f  S t a t e  


