APPEALING AN
UNEMPLEONYIMIENT
BENEENFORAAX

(RE)DEHRERIVINAIIGIN


Presenter
Presentation Notes
The purpose of this presentation is to explain the basics of how an employer can disagree with a decision made by the Unemployment Insurance Agency (UIA) regarding the payment of benefits to a former employee and the charging of those benefits to the employer’s unemployment experience account with the UIA.  The employer can also disagree with a decision made by the UIA about a matter related to the employer’s unemployment taxes. 


UIA Issues “Determination”
- Tax Issues -

s Statement of Unemployment Benefits
Charged or Credited To Employer’s
Account (Ferm UIA 1136)

s (Quarterly) Summary of Statement of
Benefits Charges and Credits

s Annuall Tax Rate Determination
m Determination ofi Liability

s Determination of Successorship
s Determination ofi Assessment



Presenter
Presentation Notes
If the UIA believes a business has underpaid its unemployment taxes, the UIA issues a Determination of Assessment, which can be protested.






UIA Issues “Determination”
- Benefits Issues -

“Determination”™ a
number of weeks

0

Determination™ a
Uit or firing

payan

00Ul C

Qout benefit amount and

e
ualification: after

Determination”™ albout eligibility’ due to

earnings, or ability to work, or availability.
for work, or efforts to seek work, or filing
of the claim on time


Presenter
Presentation Notes
A third type of “Determination” involves whether the claimant has properly reported any earnings while collecting unemployment benefits, has filed for benefits on time, and has been able to work, available for work, and seeking work.  Those are all weekly eligibility requirements for drawing unemployment benefits.

Any of the benefit Determinations mentioned can result in the payment of unemployment benefits, and in resulting charges to the accounts of the employers the individual worked for in roughly the previous year and a half.  




Benefit Issues: Disqualification

= \V/oluntary Leaving

= Discharge fier Misconduct or
Intoxication

a Discharge fier Theft, Assault and
Battery, Willful Destruction of
Property, Drugs

m Refusal of Suitable Work

= Fallure to report back to Temporary Help Firm



Presenter
Presentation Notes
Sometimes, though, a claimant quit or was fired from an employer that was not the most recent one the claimant worked for, and the claimant might have requalified for benefits after leaving that former employer.  In that case, the employer would not be protesting the payment of benefits because the claimant has already requalified for benefits and the payment of benefits is no longer an issue.  The employer could, though, protest the charging of those benefits to its unemployment experience account.  The employer’s protest would be seeking a “Redetermination of Charges.”

The employer’s protest should explain the circumstances of the claimant’s quit or discharge, and should also explain how the circumstances of the quit or discharge would have resulted in a disqualification from benefits if it were not for the fact that the claimant has already requalified for benefits.  If the employer has signed statements or other convincing documents, they should be attached to the protest letter.  Even though the protest by the employer will not prevent the payment of benefits, a successful protest will prevent the employer’s unemployment experience account from being charged for those benefits.  Rather, a pooled account called the “Nonchargeable Benefits Account” is charged for the benefits.

If an employer has offered the claimant their old job back, or a similar job, and the claimant refused that work, the employer should report that fact to the UIA, because a claimant must be disqualified from benefits if he or she  refuses an offer of suitable work, without good cause.  Also, if a worker for a Temporary Help Firm (THF) fails to notify the THF when a work assignment had ended, but instead begins collecting unemployment benefits, the worker may be disqualified.        


Benefit Issues: Eligibility

= Able to work

= Availlable for full-time, suitable
WOrk

m Seeking Work

s Unemployed or underemployed
= Registered for work

= Participating in Profiling If invited


Presenter
Presentation Notes
In addition to the question of whether a quit, firing, or refusal of suitable work prevents the claimant from drawing benefits, the claimant must also be satisfying certain “eligibility” requirements each week he or she is claimant benefits.  These requirements are designed to test whether the claimant is truly part of the labor market and desirous of returning to work as soon as possible.  They include considerations of whether the claimant is able to work, is available for full-time suitable work, is seeking work, is registered for work with the Michigan Works! Agency, and is participating in the Profiling program if invited to do so.  Also, a worker must be working less than full-time (as defined by the employer) in order to be drawing unemployment benefits for a week.  


Benefit Issues: Regualification

= For veluntary leaving: Rework of 12
times Weekly Benefit Rate

n FOr discharge: Rework of 17 times
Weekly Benefit Rate

x FOr refusal of work or failtre te report
pack to temporary help firm: 13
weeks of elther

(1) $220 earnings or
(2) MARVIN certification of eligibility

and benefit balance reduced by 13
weeks


Presenter
Presentation Notes
If a claimant is disqualified from drawing benefits due to a quit or firing, the claimant can only begin or resume drawing benefits if he or she satisfied a “rework” requirement by going back to work with an employer covered under the unemployment compensation law of Michigan or another state, and by having earnings with that employer.  For a quit, the earnings requirement is 12 times the claimant’s weekly benefit rate; for a regular discharge it is 17 times.  Thereafter, there is no reduction in the balance of benefits payable, but the account of the employer involved in the quit or discharge is not charged for any benefits that become payable to the worker after requalification.  

For a refusal of suitable work without good cause, the worker is required to satisfy a 13-week requalification period by any combination of (1) calling MARVIN in a week and certifying as to eligiblity for benefits for the week, or (2) having earnings of at least $220 for the week.  The balance of benefit payments is reduced by 13 weeks.  


Benefit Issues: Regualification

= For theft, assault and battery, willful
destruction of property, drugs: 26
Weeks of elther
(1) $220 earnings or
(2) MARVINF certification of eliginility,

and benefit balance Is reduced by 13
Wweeks.

NO benefits payable based on wages
from employer involved in this kind of

discharge.


Presenter
Presentation Notes
For a firing for more serious misconduct such as assault and battery, theft, willful destruction of property, or “drugs,” the 26-week disqualification also applies, and benefits are reduced by 13 weeks. (The “Drugs” disqualification includes failure on a drug test, refusal to take a drug test, or having drugs illegally at the work place). 




Proetesting a Determination

B “Protest” ofi Determination (requesting
Redetermination) must be in wirting and
Py UTA within' 30 days of
mailing of “Determination’”

B“Protest” should be specific about what
the party disagrees with, and why


Presenter
Presentation Notes
If either party (claimant or employer) disagrees with a benefit Determination, or if the employer disagrees with a tax Determination, the party can file a “Protest” and request a Redetermination.  It is helpful to provide reasons for the disagreement with the Determination that the Agency can take into consideration in deciding whether to affirm, modify, or reverse the original Determination.


Proetesting a Determination

m | the employer Is not the one the
claimant recently worked for, the claimant
may. already have regualified for benefits,
SO the employer can noilenger “pretest”
the payment of benefits., The employer
can still protest the charaing of thelr
account and can request a “Redeter-
mination of Charges™

= [he employer must explain in the protest
why the claimant would have been
disqualified from leaving employment If
the claimant had not already regualified.



Presenter
Presentation Notes
Sometimes, though, a claimant quit or was fired from an employer that was not the most recent one the claimant worked for, and the claimant might have requalified for benefits after leaving that former employer.  In that case, the employer would not be protesting the payment of benefits because the claimant has already requalified for benefits and the payment of benefits is no longer an issue.  The employer could, though, protest the charging of those benefits to its unemployment experience account.  The employer’s protest would be seeking a “Redetermination of Charges.”

The employer’s protest should explain the circumstances of the claimant’s quit or discharge, and should also explain how the circumstances of the quit or discharge would have resulted in a disqualification from benefits if it were not for the fact that the claimant has already requalified for benefits.  If the employer has signed statements or other convincing documents, they should be attached to the protest letter.  Even though the protest by the employer will not prevent the payment of benefits, a successful protest will prevent the employer’s unemployment experience account from being charged for those benefits.  Rather, a pooled account called the “Nonchargeable Benefits Account” is charged for the benefits.      


UIA Issues Redetermination

= In response to “protest”, the UIA issues a
“Redetermination”

n [he Redetermination will' either affirm,
feverse, or moedify the Determination.


Presenter
Presentation Notes
If the protest letter is received within the 30-day protest period, the UIA will consider the information it presents and issue a new document called a “Redetermination.”  The Redetermination will either agree with, disagree with, or modify the Determination.


Appealing a Redetermination

m “Appeal” for hearing must be in writing,
signed, and py: UITA within 30
days of mailing off “Redetermination”

n “Appeal” should be specific about whalt
the party disagrees with, and why


Presenter
Presentation Notes
Whichever party (claimant or employer) is dissatisfied with the “Redetermination” can send the UIA a paper called an “appeal.”  Like the protest of a Determination, an appeal from a Redetermination must be received by the UIA within the 30-day period I just described.  The appeal should be specific as to what the appealing party disagrees with and why.  The appeal must be signed in order to be accepted.  


Employers Burden
o)f P fe)o)j


Presenter
Presentation Notes
The party with the “burden of proof” has the responsibility to make their case first.  

When a claimant has been fired from a job, the employer has the “burden of proof” to show that the claimant was fired for misconduct connected with the work and should be disqualified from drawing unemployment benefits.  


BURDEN OF PROOFE
for the Employer

= [hat the discharge was for misconduct
connected with' the work, or


Presenter
Presentation Notes
In the case of a discharge, the employer has the burden of proving that the discharge was due to the worker’s misconduct, and that the misconduct occurred in connection with the work.  


BURDEN OF PROOFE
for the Employer

= [hat the discharge was for misconduct
connected with' the work, or

x [[hat the claimant veluntary. lefit woerk, oI

m [[hat an offer of Work was communicated
to the claimant, that the offered work was
sultable, and' that the: claimant refused! the
offer.


Presenter
Presentation Notes
If the issue at the hearing is the refusal of work, the burden is on the employer to show that the work was specifically offered to the claimant, and that it was suitable work, and that the claimant refused the offer.  


BURDEN OF PROOF
N a Discharge Case:

“[Misconduct in an unemployment compensation case Is] ... conduct
evineing suchy wilful or wanten disregard of an employer's interests
as Is found In deliberate violatiens or disregard: ofi sStandards of
pehavior whichi the empleyer has the right te expect of his
employee, or in carelessness or negligence: of such degree or
recurrence as ter manifest equal culpability, wrengful intent or evil
design, or te show: an intentional and sulbstantial disregard of the
employer’s interests or of the employee’s duties and obligatiens, to
hisiemployer. On the other hand, mere inefficiency, unsatisfactory
conduct, failure infgoed performance as the result of inalbility: or
Incapacity, Inadvertencies or ordinary negligence in isolated
Instances, or good-faith errors in judgment or discretion are not to
be deemed ‘misconduct’ within the meaning of the [unemployment
compensation] statute."


Presenter
Presentation Notes
The Michigan Supreme Court has defined “misconduct” for an unemployment compensation case.  In the first sentence, the Court explains the kinds of actions that will be considered misconduct.  In the second sentence, the Court describes actions by the worker that may justify discharge but that will not be considered misconduct for the purpose of disqualifying the worker from receiving unemployment benefits.


BURDEN OF PROOF
N a Discharge Case

m May be a single incident

m May be a senes of
Incidents, either ofi a similar
nature or each of a different
nature.


Presenter
Presentation Notes
Acts of misconduct can be either single, serious events, or a series of similar or dissimilar events, no one of which by itself would be misconduct, but which in the aggregate can amount to misconduct. 


BURDEN OF PROOF
N a Discharge Case

But the EINAL incident In

a SEeries must snow.
SOME DEGREE of
culpanility.


Presenter
Presentation Notes
It is important to understand that even though the worker may have engaged in a series of acts of misconduct, the final act that results in the discharge, whether similar or dissimilar to the rest of the acts in the series, must itself show some degree of wrongdoing by the worker, in order for the discharge to merit disqualification for unemployment benefits.


EXAMPLES OF
DISQUALIEYING DISCHARGE

m Single incident of Insubordination
m Single incident of violence

m Single incident causing great
financial harm te: employer

m Single incident potentially’ subjecting
employer to legal sanctions

m Continued absences/tardinesses
after warnings


Presenter
Presentation Notes
Misconduct as defined in the first sentence of the Michigan Supreme Court’s definition of “misconduct” can be shown in a single, serious incident, or in a series of minor incidents, no one of which alone would constitute misconduct, but which in the aggregate can demonstrate misconduct. 


EXAMPLES OF
NON-DISQUALIEYING
DISCHARGE

m Goeod-faith error in judgment

m Circumstance beyond Woerkers
reasenable control

m nability to do the job
m [solated instance of negligence


Presenter
Presentation Notes
In the second sentence of the Michigan Supreme Court’s definition of misconduct, the Court describes circumstances which would justify discharge of the worker, but which would not demonstrate misconduct such that the discharge would result in disqualification from unemployment benefits.


BURDEN OF PROOE
FOR “VOLUNTARY LEAVING” IS
ON THE CLAIMANIF TO SHOVWV:

m [hat the leaving was With goed cause
attributable to the emploeyer, OR

m [hat the leaving was involuntary.



Presenter
Presentation Notes
After the employer asserts that the claimant quit the job rather than being fired, the burden shifts to the claimant to show either that the leaving was with good cause attributable to the employer, or that it was “involuntary.”  The claimant must present medical evidence to that effect, and must attempt to secure alternative employment with the employer that would be within his or her capabilities. 


EXAMPLES OF
DISQUALIFYING QUIT

m Quit due to unpleasant work environment
(except sexual harassment)

m Quit due to transfer of speuse (except
military spouse)


Presenter
Presentation Notes
A worker will be disqualified for quitting a job without good cause attributable to the employer, such as when the worker quits due to their perception of unpleasantness in the work setting, or when the worker quits to move with a spouse (unless the spouse is a military spouse) because there is no good cause attributable to the employer in these situations. 


EXAMPLES OF
NON-DISQUALIFYING QUIT

m Quit due to reported sexual harassment by
CO-WOrKers.

m Quit due toe transfier ofi military Spouse.

m QuIt due toe reported unsafe working
conditions.

m Quit due to reported bouncing paychecks.


Presenter
Presentation Notes
In some situations, the worker will not be disqualified for quitting the job.  Examples are where the worker reports sexual harassment by co-workers, or unsafe working conditions, or bouncing paychecks, and the employer is either unwilling or unable to correct these reported problems.  The failure of the employer to respond then gives the worker good cause attributable to the employer for quitting the job, and the quit will not result in disqualification for unemployment benefits.


HEARING BEFORE
ADMINISTIRATIVE
LAWIUDGE (ALLJ)



Hearing before
Administrative LLaw: Judge (ALJ)

= [he hearing may be in person, or by
telephone.

= [he hearing IS not just a meeting; It IS
similar to a coult proceeding; the parties
and thelr Withesses are sworn 1n;
documents presented are marked as
exnibits; “hearsay” testimony: Is generally
not permitted.


Presenter
Presentation Notes
When an appeal from a Redetermination is filed on time, the UIA will send the case to the Michigan Administrative Hearing System for scheduling a “hearing” before an Administrative Law Judge.  The hearing will be held either at the office of the Judge, or by telephone with the claimant and the employer each being at their own locations.  A Notice of Hearing will be mailed by the Judge to both the claimant and the employer (that is, to the “parties” to the appeal), describing the issue that will be discussed at the hearing, and giving the date, time, and location of the hearing.  

The hearing is not just a meeting.  It is a formal proceeding where information is presented under oath, and where any documents either side wishes to present are marked as exhibits.  Hearsay statements will generally not be accepted at a hearing.  A “hearsay” statement is one where a claimant or employer quotes what someone else would have said if they were at the hearing.  If a party needs to present the statement of another person at the hearing, they should have that person present at the hearing as a witness.  The claimant and the employer have the right to obtain a subpoena through the Michigan Administrative Hearing System to compel the attendance of a witness.   


Hearing before
Administrative LLaw: Judge (ALJ)

s [The Judge will not rely: on decuments In the
UlA’s file. Anything a party wants the Judge to
consider must be presented at the hearing.

a [he claimant and employer will have the chance
te give thelr statements of the facts, and will' be
SuUject to “cross-examination” by the other

party.
= A party may have a lawyer, Advocate, or other
representative present at the hearing.


Presenter
Presentation Notes
Even though both the claimant and the employer sent letters and other documents to the UIA previously, none of those documents can be considered by the Judge until they have been properly introduced at the hearing.  To be properly introduced, the claimant and employer must swear to the accuracy of the documents they wish to introduce.  The Judge will then decide whether the documents can be introduced at the hearing as exhibits. 

At the hearing, both the claimant and the employer will have a chance to give their side of the story.  The other party will have the chance to ask questions (this process is called “cross-examination”).  

Although it is not necessary, the parties may be represented at the hearing by a lawyer or other Advocate.  


Hearing before
Administrative LLaw: Judge (ALJ)

n [T the appealing party IS not present, the
Judge will dismiss the case.

n [[he party with the “burden of prooi will
start; the ether party will'then have the
chance te cross-examine, andl later to
present their own side.


Presenter
Presentation Notes
If the party that appealed the case is not present at the hearing (in person or by telephone), the Judge will dismiss the appeal for “lack of prosecution.”  If the appealing party is present, then the hearing can proceed.  The first party to be called to give their case will be the party with the “Burden of Proof.”  The other party will then have the chance to ask questions, and later to present their own side of the story.


Appeal to
Michigan Employment Security.
Board of Review.

s A party can reguest “rehearing” of the
case befere the Judge, or can appeal the
Judge’s decision te the Michigan
Empleyment Security Beard of Review

m [he “rehearing request” or the “appeal” to
the Board must be in writing, signed, and
py the UIA or the Board
within 30 days of the date the ALJ’S
decision was mailed.


Presenter
Presentation Notes
The decision of the Judge could either agree with (“affirm”) the Redetermination, or totally disagree with (reverse) the Redetermination, or could partly agree and partly disagree with (modify) the Redetermination.  Whichever party disagrees with the Judge’s decision can ask for rehearing of the case before the Judge, or can appeal the Judge’s decision to the Michigan Employment Security Board of Review.  Generally, the only time a Judge will permit a rehearing is if the party has NEW information that was not available at the time of the original hearing.  In most cases, that won’t be true, and it usually makes more sense to appeal the Judge’s decision to the Board of Review.  The appeal (or the rehearing request) must be received by the UIA, in writing, within 30 days of the mailing of the Judge’s decision, as I described before.    


Appeal to Circuit Court and Beyond

= A decision of the Board of Review can be
appealed to the circult court

m A decision off the circuit court can e
appealed, withr permission, te the
Michigan; Court off Appeals.

m A decision of the Court of Appeals can be
appealed, with permission, to the
Michigan Supreme Court.


Presenter
Presentation Notes
The Board of Review reviews the written transcript of the hearing held before the Judge and decides whether the Judge was correct in the facts he or she found, based on the testimony and exhibits, and reached a reasonable conclusion in applying the law to those facts.  The Board of Review will sometimes hold a hearing if requested by the claimant or employer, but the hearing will be for the presentation of arguments about the law,  not for the presentation of new or additional facts in the case. 

The Board can affirm, modify, or reverse the decision of the Judge.  The decision of the Board can be appealed to the county circuit court.  The circuit court decision can be appealed, by permission, to the Michigan Court of Appeals; a decision of the Court of Appeals can be appealed, by permission, to the Michigan Supreme Court.  


For more information:

Visit the Unemployment Insurance
Agency’s wensite at:

WWW. michigan.gov/uia

Click on “Publications’” at the' left

Scroll doewn te “UlA Publications™ and click
on UTA 1800, Guide to UC Office: of
Appeals Hearings



Presenter
Presentation Notes
Click on “Publications” and then scroll down the page until you see the heading “UIA Publications” and then click on the PDF file for the publication called “UIA 1800, Guide to UC Office of Appeals Hearings.”

http://www.michigan.gov/documents/uia_UC1800_76144_7.pdf
http://www.michigan.gov/documents/uia_UC1800_76144_7.pdf

For more information:

A Guide To
Unemployment Insurance
Appeals Hearings



Presenter
Presentation Notes
This booklet will provide more in-depth information about the hearing process.


=)
For more help preparing for the

neanng:

Fforn Unemptoyed Weorkers & Em};ﬁ%ﬂyﬁ-ﬂw
Cadillac Place - 3024 W. Grand Blvd., Suite 13-175 - Detroit, Ml 48202



Presenter
Presentation Notes
The UIA maintains a listing of individuals who have passed an examination and can represent employers in all areas of the state, at no cost to the employer.  These individuals are not employees of the UIA or of the State of  Michigan.  An Advocate represents either claimants or employers, but not both.




For questions about Advocacy. :

Call the Employer Customer
Relations Hotline at

and choose menu rtem 2


Presenter
Presentation Notes
To obtain an Advocate after an appeal has been filed, the employer can call 1-800-638-3994, and connect to the Advocacy Program by pressing menu item no. 2.  The employer is sent a listing of employer Advocates in their area of the State, with a brief description of each Advocate’s background, and the employer then contacts the Advocate of their choosing. 
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