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The major challenge facing Attorneys General in the area of healthcare is the
transformation of our national base of community and religious affiliated nonprofit
hospitals into investor-owned for-profit hospital chains. The major players in this
paradigm shift have been the healthcare conglomerates such as Columbia/HCA,
Tenet and OrNda.

The formula for the takeover of our nonprofit hospitals usually falls within
one of three types of transactions: (a) the "whole hospital” joint venture between a
nonprofit hospital and the for-profit chain; (b) conversion of the nonprofit hospital
to for-profit status; and (c) the outright sale of the nonprofit hospital to the for-
profit chain.

I want to share with you my recent victory against a planned Columbia joint
venture with Michigan Affiliated Healthcare System, Inc. ("MAHSI"), which
operates Michigan Capital Medical Center, a 360 bed hospital in Lansing.

The proposal was straight from Columbia's cookbook recipe for a joint
venture. Michigan Capital was a debt laden hospital, which itself had been formed
only three years earlier when an osteopathic hospital had purchased a county owned
general hospital. MAHSI and Columbia negotiated a limited partnership where
MAHSI would serve as the limited partner, and an affiliate of Columbia would
serve as the general partner, and exercise day to day management of the facility.
MAHSI would contribute most of its physical assets (valued at $87.5 million by Dean
Witter), while Columbia would infuse cash equal to 50% of the value of the
contributed assets and provide for-profit management skills.

My office learned of this proposed joint venture by reading the local
newspapers. A letter was sent to the hospital trustees notifying them of the
Attorney General's oversight responsibilities when charitable assets were being
disposed, and reminding them of their fiduciary duty. Two weeks later, the hospital
requested a meeting with my staff. Altogether, my staff met with the hospital's
lawyers three times. An overview of the joint venture was presented, and my staff
was allowed to look at (but not copy) some of the agreement documents.

Since we weren't getting answers, we followed up with a "20 questions" letter
seeking detailed answers to specific aspects of the transaction. A month later, with
no response to us other than a promise of a response, the hospital trustees voted to
proceed with the joint venture.



The following week, still without answers, we filed a ten-count complaint
seeking to block consummation of the joint venture. Michigan, like most states,
does not have a specific statute addressing hospital conversions. Accordingly, our
complaint was grounded in principles of charitable trust and nonprofit corporation
law. The specific allegations were:

1. violating Michigan's Charitable Trust Act by failing to provide
information as requested by the Attorney General.
2. complaint in quo warranto for an ultra vires abuse of corporate
power and exceeding the hospital's corporate charter.
3. the proposed joint venture amounted to a de facto dissolution
of the nonprofit triggering advance notice requirements under
Michigan's Dissolution of Charitable Purposes Corporation Act.
4. the trustees’ breach of fiduciary duty by failing to give adequate
consideration to other options to protect the charitable assets.
5. the trustees’ breach of fiduciary duty for failing to seek a private
letter ruling from the IRS on legality of the transaction.
6. illegally transferring assets that had been received as charitable
gifts to a noncharitable purpose.
7. failure to secure court approval through a cy pres proceeding to
use charitable assets for the joint venture.
8. violating the Uniform Management of Institutional Funds Act by
failure to secure judicial release of restricted funds.
9. violation of terms of a 1992 agreement with the county to provide
medical care for indigents, and improper use of restricted gifts.
10. failure to hold a public forum or disclose documents to the public.

In response to the suit, the hospital agreed to hold the joint venture in
abeyance until after the court ruled on its motion for summary judgment. At the
first hearing, the court dismissed six of our counts, while allowing us to take
discovery on four counts: quo warranto for an ultra vires act, the fiduciary duty
counts, and the cy pres count.

A public hearing was convened by my office in conjunction with a
community health advisory group. The daylong public hearing was attended by
over 300 people, who presented both oral and written comment. Local and national
media were present, including the news magazine, 60 Minutes.

At the second court hearing in September, 1996, Ingham County Circuit Court
Judge James Giddings granted our request for summary judgment on our ultra vires
theory. We had argued that the proposed whole hospital joint venture exceeded the
corporate authority of the charitable purpose corporation and violated the
Nonprofit Corporation Act's prohibition against assets of a charitable purpose
corporation being used, conveyed or distributed for a noncharitable purpose. Judge
Giddings reasoned in his opinion that:



Here we have taken very substantial assets belonging

to a nonprofit, established under Michigan law and

allowed those--and will allow. . . those assets to be used

to generate benefits for the hospital, but also to generate
profits for Columbia/HCA. I do not believe that is
permissible under Michigan law under these circumstances.

* % %

The problem is that I do not believe that these assets can be
disposed of under the mechanism [joint venture] that has
been proposed.

The court ruled against us on the fiduciary duty counts, finding the hospital
board had exercised a satisfactory level of due diligence. In dicta, the court found
that the Attorney General had cy pres jurisdiction, but that count was moot given
our victory on the ultra vires theory.

The hospital filed a Motion for Rehearing and/or Reconsideration. Another
round of briefs and oral argument followed. On January 3, 1997, Judge Giddings
issued his opinion denying the motion, in which he amplified his reasons against
the joint venture:

What is critical, indeed dispositive, in this situation is

that the hospital will be operated henceforth as a for-

profit entity. Not unimportantly, both the physical assets
and day-to-day hospital operations will be managed by
Columbia. One half of the profits will be directed to MAHSI
and the other half will be received by the Columbia

affiliate. It is these features that are fatal to Defendant's
motion and ultimately to Defendant's case.

* Ok %

This Court can easily agree with the Attorney General that
MAHSI's "core assets that previously gave it a charitable
mission” will now be used by the proposed joint venture
to earn a profit. In short, the hospital will be operated as

a profit making venture. The proposed joint venture
would result in the use, conveyance, or distribution of
assets held for charitable purposes "for non-charitable
purposes” in violation of . . . the Non-profit Corporation
Act.



As it stands now, the hospital plans to appeal the court's decision to our
Court of Appeals, while at the same time pursuing negotiations with Columbia for
an outright sale of the hospital facility. I have met with top Columbia officials who
have assured me that they understand the role of my office in the acquisition of any
Michigan healthcare facility.

This decision is significant because it is the first time any court has ruled that
a Columbia joint venture with a nonprofit hospital was illegal. Hopefully, our case
will add to your arsenal of weapons in your own battles against for-profit healthcare
chains.

In most states only the Attorney General has the "standing” to raise these
important issues. No matter what our personal philosophy of health care is, or the
relative merits of for-profit vs. nonprofit, the public interest must be served and
protected. Without the involvement of our offices the unsophisticated trustees of
an in debt hospital are an inviting target to the entrepreneurial "Wall Street"
approach to health care. The C.E.O. of Columbia/HCA recently said in an interview
on National Public Radio that they wanted to be the WalMart of healthcare, based
on quality, services and cost. A "bottom line" driven system may not always fulfill a
community's needs for health care. Hospital departments cannot be viewed as
profit centers, or needed services such as neonatal ICU's and burn centers will not be

available when needed.

The "Wall Street” companies cannot skim the cream and leave the non-profit
institutions with the high cost, low return services. Our citizens need more than
high profit cardiac and othorpedic procedures. My staff and I stand ready to share
our experience in applying the traditional role of the Attorney General to this
emerging phenomenon in our society.



STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

FRANK J. KELLEY, Attorney General
of the State of Michigan,

Plaintiff, Pile No. 96-83848 CZ

v Hon. James R. Giddings

MICHIGAN AFFILIATED HEALTHCARE
SYSTEM, INC., a Michigan nonprofit OPINION AND ORDER

corporation, and COLUMBIA/HCA
HEALTHCARE CORPORATION, a Delaware
corporation,

Defendants.

At a session of said
court held in the County
of Ingham, S%?Sg of
Michiga this day
of DRI, 1997.

PRESENT: HONORABLE JAM%E);. GIDDINGS, Circuit Judge

This matter having come before the Court on Plaintiff's ten
count complaint challenging a proposed joint venture between
Michigan Affiliated Healthcare System, Inc. {MAHSTI) and
Columbia/HCA Healthcare Corporation (Columbia); Defendants MAHSI
and Columbia having filed Motions for Summary Disposition; the
Court having granted summary disposiﬁion in favor of Defendants
MAHSI and/or Columbia HCA on eight of the ten counts; the Court
having granted summary disposition in favor of Plaintiff Attorney
General Prank J. Kelley om count II of Plaintiff‘s complaint and
having dismissed as moot count VII {(an allegation of c¢y pres);

Defendant MAHSI having filed & Motion for Rehearing and/or
1



Reconsideration with regard to the count II allegation of ultrea
vires; Plaintiff having responded to the Motion for Rehearing
and/or Reconsideration; the Court having heard the matter in open
court and being advised in the premises;

THEREFORE IT IS HERERY ORDERED AND ADJUDGED that Defendant
MAHSI's Motion for Rehearing and/or Reconsideration be and the same
is hereby DENIED. Motions for rehearing or reconsideration are
governed by MCR 2.119(F) and generally, the moving party must
demonstrate "palpable error." However, a review of the pertinent
case law makes 1t apparent that the decision to grant or deny
rehearing/reconsideration is a matter within the sound discretion
of the trial court. Cason v Auto Owners Ins Co, 181 Mich App 600;
450 NwW2d 6 (1989); Michigan Bank-Midwest v D J Revynaert, Inc, 165
Mich App 630; 419 Nw2d 439 (1988); Brown v Northville Regional

Psychiatric Hospital, 153 Mich App 300; 395 NW2d4 18 (1986).

MAHSI argues that this Court should exercise its discretion
and overturn the prior ruling, thus permitting the proposed joint
venture to proceed. This Court may not do so based on its firm
conviction that to allow the assets of MAHSI to be employed in this
fashion contravenes long established principles of Michigan law.

The proposed arrangement anticipates that MAHSI will convey
the major portion of its physical plant and assets, valued at
approximately $87,500,000, to a joint venture limited partnership.
The Columbia affiliate will participate in the joint venture as the
general partner and a limited partner owning 50% of the assets of

the limited partnership. The affiliate's share will be acgquired



from MAHSI for an amount of $43,750,000. Upon completion of the
transaction, MAHSI and the affiliate will be equal partners, each
owning an undivided one-half interest in the partnership assets.
A portion of MAHSI's assets, approximating $18,000,000, will not
become a part of the joint venture. What is critical, indeed
dispositive, in this situation is that the hospital will be
operated henceforth as a for-profit entity. Not unimportantly,
both the physical assets and day-to—-day hospital operations will be
managed by Columbia. ©One half of the profits will be directed to
MAHSI and the other half will be received by the Columbia
affiliate. It is these features that are fatal to Defendant's
motion and ultimately to Defendant's case.

The Non-profit Corporation Act grants non-profit corporations
numerous powers. However, those powers are not without limit. MCL
450.2301(5); MsSA 21.197{(301)(5) provides that a non-profit
corporation shall not "permit assets held by a corporation for
charitable purposes to be used, conveyed, or distributed for non-
charitable purposes."” The proposed conveyance contravenes this

statute.

That conclusion is compelled by several Michigan cases, among

- which is Michigan Sapitarium & Benevolent Ass'n v Battle Creek, 138
Mich 676; 101 NwW 835 (1904). There, the Michigan Supreme Court
found that a sanitarium did not operate as a charity where it
collected more for services "than are needed for its successful
maintenance."” 14, at 683. The hospital operation proposed here

must not only generate the revenue necessary for its continuance



but generate as well a profit feor the private partner. Another
measure for determining whether a hospital is charitable in nature

is set forth in Bruce v Henry Ford Hospital, 254 Mich 394, 399-400;

236 NW 813 (1931), guoting 30 CJ at 462:
"The test which determines whether =a

hospital is charitable or otherwise is its

purpose, that is, whether it is maintained for

gain, profit, or advantage or not. And the

question of whether a hospital is maintained

for the purpose of charity or for that of

profit is to be determined, in case the

hospital is ipcorporated, not only from its

powers as defined in its charter but also from

the manner in which it is conducted.™®
While a portion of the proceeds generated from the profit making
joint venture will be directed to MAHSI's charitable goals, a
significant portion of the revenue will be directed to the private
profit making corporation.

This Court can easily agree with the Attorney General that
MAHSI's "core assets that previously gave it a charitable mission"
will now be used by the proposed joint venture to earn a profit.
In short, the hospital will be operated as a profit making venture.
The proposed jeoint venture would result in the use, conveyance, or
distribution of assets held for charitable purposes "“for non-
charitable purposes” in violation of section 2301 of the Non-profit
Céfporation Act. Defendant has offered no persuasive authority

that the commitment of these charitable assets to the proposed

joint venture complies with the requirements of Michigan law.

1This case was overruled in part by Parker v Port Huron
Hospital, 361 Mich 1; 105 NW2d 1 (1960). However that case did not
change or abrogate the test set forth above.

1~



Rather, Defendant offers in support of its position a series
of private letter rulings. They are not persuasive for several
reasons. First, there is some doubt about the precedential effect

of a private letter ruling. Liberty National Bank & Trust Co v

United States, 887 F24 302, 305 (CA 6, 1989).

Second, even if they had value as precedent, each is factually
distinguishable. Most of +the private letter rulings have no
pertinence because they address situations involving a limited
undertaking to provide services not previously available in an
area. For example, PLR 9518014 involved establishment of a new
elder care facility; PLR 9407022 involved the construction and sale
of a surgery center; PLR 893%024 involved the expansion of home
health care services; PLR 8909036 permitted tax exempt hospital to
expand its cardiac diagnostic activity; and PLR 8717057 involved
the development of a new long-term care nursing facility.

Defendant argues that PLR 9308034 is similar in that it
involved a joint venture in the operation of an entire hospital.
While true, that is about the only similarity to this case. There,
a not for profit corporation operated three acute care hospitals
and apparently would continue to operate those hospitals as non-
profits following the proposed joint venture. The subject of the
joint venture was an acute care hospital which historically had
been operated on a profit making basis. Under that joint venture,
assets would.be contributed both by the profit making corporation
and the non-profit corporation which would permit that hospital to

continue to operate as a profit making venture. A significant



factor in that case which 1s not present here is that the non-
profit entity there was not required to put its assets at risk for
the benefit of the for-profit corporation. Defendant's reliance on

Plumstead Theater Society, Inc v Commissioner, 74 TC 1324 (1980),

aff'd 675 F28 244 (CA 9, 1982), is also misplaced. The joint
venture there was very limited in scope and the non-profit
maintained “full management control."®

While this Court can appreciate Defendant's disagreement as to
the applicability of general counsel memorandum 39862 (19%1), this
Court shares the Attorney General's view that it is analogous to
our situation. While a revenue stream is not being sold by a tax
exempt entity to a profit making operation, substantial assets
which would generate such a stream aré being conveyed. The

conclusions of the Internal Revenue Service there apply with equal

force here:

"[Wle believe these arrangements create a
substantial conflict between the charitable
purposes of a hospital and its fiduciary duty
or natural desire to further the pecuniary
interests of the [for-profit] physician-
investors. Charitable hospitals regularly
proclaim that what distinguishes them from
their investor-owned counterparts is their
willingness to subjugate concern for the
bottom line to concern for mission. This will
no longer be the case, at 1least for the
facilities subject to the joint ventures.®

And that will no longer be the case with regard to the hospital
operation which will be conveved by MAHSI to the joint venture and
operated for its benefit. It is difficult to see how this proposed
joint venture would further the exempt purposes of MAHSI. What we -

have here is simply the <conversion of an on-going hospital

6



operation from non-profit charitable status to a profit making
joint venture.

Third, whether a particular financial activity can be
undertaken by a non-profit charitable entity without disturbing its
tax exempt status for federal tax purposes is not dispositive on
the gquestion of whether this proposed arrangement complies with
state law. Distinct considerations come into play with regard to
these questions. While this Court does not share Defendant's
confidence that the proposed arrangement would pass muster with the
Internal Revenue Service, whether it can or not is of no
consequence. This proposed conversion of Defendant's "“core assets"”
is simply not permissible under Michigan law.

Finally, for the same reason that the proposed joint venture
is violative of the statute, the Court concludes that the proposed
venture also runs afoul of MAHSI's corporate charter. This case is
not about whether there is financial benefit to be realized to
MAHSI or Columbia or the community as a whole as a result of this
transaction. Nor is this case about whether, in the long run,
changes in the structure of health care delivery systems, including
hospitals, in the metropolitan lLansing area are needed to meet the
challenges of the Twenty-first Century. There may be persuasive
economic and social reasons for permitting this joint venture to go
forward. There may also be compelling reasons for pausing before
proceeding with this or similar proposals. None of that, however,
may properly control the outcome in this matter. The question pure

and simple is whether the proposed joint venture transaction meets



the requirements of Michigan law and MAHSI's corperate charter.
This Court finds that it cannot do so as presently configured.
Defendant has shown no proper basis upon which this Court
could properly reconsider its prior ruling and the motion must
therefore be denied.

IT IS SO ORDERED.

James R. Giddings, Circuit Judge
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" Evening Session
September 3, 1996
6:01 p.m.
RECORD

THE COURT: We can go back on the

| record . in the matter Kellev vs. Michigan 2ffiliated

Hezltheare System, Inc. docket number 8§3848-CZ.

And, I want to dezl inmitizally with --

-_1et me deal initially with the motion for summary

-

] disposition as to Counts 4 and 5, I believe it is, the

| alieged viclation of fiduciary duty by the Board of

Directors in this matter. As to that Court I don’t

1 believe there is any genuine is=sue of materiazal fact, and

the Court will grant summary disposition in favor of the

Defendants.

There iz a very substantial amount of

] documentation that's been presented here indicating. a.due. -

] diligence:. if you will, zffected by them or behalf of the

Board.  They did not have to obtain the waluation by that
stock b:ckerage firm, the name of which now escapes me
this late in the day. |

MR. BUSH: Dean, Witter.

THE COURT: Dean, Witter, Reynolds:
but, the fact that they did, simply umnderscores the

concerns that they had in their commitment to carry out

Dorothy M. Dungey, Official Court Reporter CSR/RPR-0260
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"their respénsibility in an effgctive»and appropriate way.
I don’t see that in terms of those counts their failure
tc obtain a Private Letter Ruling from the Intermal

' Revenue Service is éignificant. There is case law that

supports some reguirement that they do that, and in this

gcontexx,;again, I don’t believe that that is sufficient

- to raigexa fzct -- genuine fact guestion with-regard to

:whethexﬁnx'not they've viciatgd theirdutites pursuant to

. Michigan law.

There doésn‘t appear to be any

- gquestion about their gocod faith. It appears their

responsibilities were carried out by whatever standard

- you want to aprly; gross negligence, exercise judgment of

| the ordinarily prudent prerson, in my view there is no
freason to believe and nothing has been presented here
fthat suggests any impropriety or basis for successiul
F erosecuticn. Therefore, the Court will grast. the motipm.. . .

 to dismisms with prejudice, summary dispasiiizn motion.

¥ith regard to Count 2, that really

is the heart of this cage. We've spent a long time

%talking about the amount of money, given the outcome, the
;amount really doesn’'t make a great deal 2f difference.
1The guestion is simply this, whether the MAHSI working in
- conjunction with Columbia/BCA can structure an

;arrangement in the fashion that they have and commit

Dorothy M. Dungey,. CUfficial Court Reporter CSR/RPR-(260

b
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their assets to the joint venture and do that comsistent

; with the reguirements of Michigan law for a2 nomprofit

| corporation. And, in that regard everybody talked about
;it and we cén just go Eack to the ¢orporate pufpose, as
_set forth in paragraph 28 o€ thg Plaintiff's Complazint

{ 2nd has.beer made a pazrt of this record, and I gucis:

I

"The corperation is crganized specifi-
2ally for charitable, sScientifirs and
educéticnal purpeses as a nonprofit
sorporation; and that that activity
skall be conducted for the aforesaid
purpeses in such a manner that no part
of its pet eazrnings shall inure to the
benefit any member, dirsctor, trustse or
individual."

In short, nc cne is entitled to
profit £rom this operation. I have no dounbt that this
corporation could sell all of its assets for fair.-.
consideraticn to a profit making entity; armd if they did,
such as occurred in Nashville Memorial Hespital -~
actually, State of Tennessee vs. Nashville Memorial
Hospital, case cpinion cited in -~ attached as Exhibit 2
to a brief filed behalf of the Attorney General, they
could do that. For whatever reason MAHSI has elected not

to de that, but intends to sort of bifurcate this

Dorcthy M. Dungey, Official Court Reporter CSR/RPR-G2€0
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. transaciion.

I'l]l assume for the purpose of this

argument, no one -- it's not my purpose here to guestion

the wisdom of this transaction; whether or not it makes
economic good sense; whether or not it's good for the

. community; whether or not it znbances the quality of

medical..zare, these are not the guestions that I'm called

upor tosaddress here. " That's not reslly the purpose.

' The purpose is whether cr not we can take assets, that
are unguestionably nonprofit assets. and commit them in
' this way. And I find no authority to sugoest that one

- can do that.

I do not believe it is appropriate to

' take these assets and commit them to a2 profit meking
- doint venture. If 21l the profits £rom that jeint
| venture where to inure to MARESI, it might pass muster.

 That's zaother situation,. all the prefit..

There are cther cases that talk zhout:

E-3'.*\:, the:Geogrgia case that was cited in this matter, I .

- believe, Actually, cited by both parties, but
Eessentialiy, hits the nail on the head, when it describes
| this kirnd cof activity and what I believe the reguirements

| are. 2nd, Georgia Osteopathic Hospital, Inc. vs.

Alford, 217 Ga €63, a 1952 decision, which involved a

 profit making operation, but this is more the definition,

Dorothy M. Dungey, Official Court Reporter CSR/RPR-$260
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£ you will, being when they talked abeout what =z

1 charitable institution -- that's what we're talking

f about, MAESI here i3 a charitable institution, guote:

"A purely charitable institution, 2
hospital, was not removed from that
category simply because it derivad a
rrofit from the patromage cf patients
who were able tc pay, so long as the
monej earned was reserved for the
purpose‘of zarrying out its purely
charitable purposes.”

And, the Michigan statute itself

{ makes clear, Sectiozn 305.301{(5) of the HonProfit
ﬁ‘Corgaratieﬁ Act gucted by the Attorney General states

: that the Act, guote:

"Shall not be desmed to permiit assets
held by the corporation for charitable. .
purposes to be used, conveyed or distribubed:
for non charitable purposes, MCL

45,2301(5)."

Shall not be deemed to permit assets
held by the corporation for charitable purposes teo be
ysed, copveyed or distributed for non charitabie
purpeses. We are taking all tﬁe physical plant, as a

practical matter, and giving it toc a jeint venture and

Dorothy M. Dungey, Official Court Reporter CSR/RPR-0260
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z2llowing a profit making éntity; Columbia/EC2, and =as

well advised as this may be, to make 3 profit off of it,
Whether or not MBESI could hire someone to manage their

hospital consistent with their corporate charter, perhaps

'they could. I believe they could sell it, all their

asgets. . They could sall part of their assests, i, in
fact, that is what they do.

If they so0ld the Greenlawn zampus for

| $30 miliion, we sell that and we take our $30 million and

- we commit our 30 million to purposes consisteni with the

corporate charter, consistent with the statute., Here we

fhave taken very substantial, very substantial assets

‘belonging to 2 ponprofit, established under Michigan law
:and allowed those -- and will Aliow, as I understand it,
.those assets to be use2d, gquecte, to generazte benefits feor

F thhe hospital. but also to generate preofits for

CalvmwbiafBCTA. I do not believe that:is. permissible under

. Mirhigaprlaw under these circumstanees. ..

The Court denies the motion fox

- summary dispositior as to Count 2 for the Defendant;

' grants motion for summary disposition as to Count 2 im

favor of the Plaintiff, Atiorney General.

With regard to the Cy Pres Count,

L it*'s kind of academic under the circumstances, but I

believe this iz implied trust and could be established as

Dorothy M. Dungey, 0fficial Court Reporter LSR/RPR-0280
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{an implied trust under the circumétances; beneficiafy
{ being, at least, the people ¢f the State ¢f Michigan,
imere direct beneficiary, the people of this community.

1And that these asseis must be -- albiét, not conéidered

2s a principle, the Attorney Generai has a rele. I'm not

] sure thai the Court needs to make some further zomzmeni,

| again, the same standard: comes . into plazy there.

The problem is that I do not believe

that these assets car be dispssed of under the mechanise

i that has been proposed. BAnd again, I'm pot unmindful of

the tremendous amount cf the work and the dedication cf
the People involved, the good faith to try £o deal with
the changing situation heard in terms cf the medical

geconomics situation of the late 20th century. I

{ understand that, and I have sympathy for that, but my

role here, again, is very limited, not toc pass on the

wisdom el it; the ecomomic commensense .of it whebther::

it's workable; whether it shares, profit. first rate -

medicail care for the people of thigs commumity over the .
next ten or twenty years, that’'s not the standard.
The standard is whetbher we meet the

reguirements of state law, and that's why I asked Mr.

Bush if I could find a single case where you had a

venture that in affect toock assets from a nonprofit and

committed them to a profit making enterprise as is

Dorothy M. Dungey, Official Court Reporter CSR/RPR-0260Q
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proposed here. And really, respectiully, there wasn't
any such case. I have not been made apprised of any such
case, other than to say what that says, a2nd even those,

the public authority have looked very cicseiy 2zt to

' assure that the sale occurs in a manner consistent with

- the public interest as well as the public reguirements of

state sametions. But, this in my view simply cannot meet

those reguirements. So, as I said, motion will be .
 granted in favor of the -- pursuant tc the Court Rule,

. favorable to the Attorney General as te Count 2.

Any guestions about that, Mr.

' Hoffecker?

MR. ZOFFECKER: HNone, yvour Honor.

Thank you very much for your hard

- work on this case?

MR. BUSH: Your Honor, could you

articular a2 ruling for Count 7 for ithe record; . plesss..

THE COURT: That's the Cy Pres?.
MR, BUSH: Yes.

THE COURT: Well, in my view, it's

;kind of academic. I will say this, that it’'s my view
jthat there is a trust withip the meaning of that, under

. these circumstances, and again, that the Attorney General
2wculd have a rcle. The Attorney General is here already.

g0, I guess, I grant motion for summary disposition,

Doreothy M. Dungey, Official Court Reporter CSR/RPR~0260
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| denying -- I'll demy it clearly on behalf of the

| Defendants, but i’m not -- I guess,‘reéliy what I'm

i asking, I'm not sure it's necessary to grant Fudgment
’favorébly tg the Attorney Gereral in that context, given
{ that they are here and I've made a determination as to

| the legal propiriety ¢f the entire transaction under these
: circumstances. I guess I'm willing to say they have a

| role aa&ﬁthat it is 2 trust, if that’s necessary.

Anything else?
You'll draft an order, Mr. Hoffecker?

MR, HOFFECRKER: Yes, we will, your

1 Honor. I want to thank the Court for its hard work in

f ezpediting the w2y we handied this matter.

TEE COURT: That’s all on the record.
MR, BUSE: Thank you, your EKonor.
MR. NEWMAN: Thank you, ycour Honor.

{End of Court's Ruling) -

Dorothy M. Dungey, Official Court Repcrter CSR/RPR-0260
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| Reporter in and for the County of Eaton, Acting in Ingham

Counrty, State ¢f Michigan, 4o hereby certify that the
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gfficial Court Repother
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STATE OF MICHIGAN
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Lansing, MI 48909
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QUO WARRANTO,
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AND
ORDER TO SHOW CAUSE



STATE OF MICHIGAN
CIRCUIT COURT FOR THE 30TH JUDICIAL CIRCUIT
INGHAM COUNTY

FRANK J. KELLEY, Attorney General
of the State of Michigan,

Plaintiff,

v File No. 96-83848-CZ
Hon. James R. Giddings

MICHIGAN AFFILIATED HEALTHCARE
SYSTEM, INC., a Michigan nonprofit corporation,
and COLUMBIA/HCA HEALTHCARE
CORPORATION, a Delaware corporation,

Defendants.
/

VERIFIED COMPLAINT FOR INJUNCTIVE RELIEF,
QUO WARRANTO,
INSTITUTION OF CY PRES PROCEEDING AND
EX PARTE PETITION FOR TEMPORARY RESTRAINING ORDER
AND
ORDER TO SHOW CAUSE

NOW COMES FRANK ]J. KELLEY, Attorney General of the State of Michigan,
and complains against Michigan Affiliated Healthcare System, Inc. and
Columbia/HCA Healthcare Corporation as follows:

Introduction

1. The Plaintiff, Frank ]J. Kelley, Attorney General of Michigan, brings this
action seeking a temporary restraining order, order to show cause, injunctive relief,
guo warranto, and institution of a cy pres proceeding against Michigan Affiliated
Healthcare System, Inc. (MAHSI), pursuant to his supervisory authority over

charitable trusts.
2. On June 6, 1996 MAHSI entered into an agreement whereby a nonprofit,

1



charitable purpose Michigan hospital corporation will become a limited partner in a
for-profit joint venture partmership with Columbia/HCA Healthcare Corporation,
or one of its subsidiaries or affiliates (Columbia).

3. MAHSI's agreement, if implemented, will result in a drastic change in the
use of its charitable assets, is an ultra vires act exceeding the exclusively "charitable,
scientific and educational purpose” of its non-profit corporate charter, is a matter of
first impression in Michigan, and runs afoul of the statutes governing charitable
trusts and charitable assets.

Partes

4. The Plaintiff, Frank J. Kelley, is the Attorney General of the State of
Michigan and is vested with common law and statutory authority to represent the
People of the State of Michigan and the uncertain or indefinite beneficiaries in all
charitable trusts. The Attorney General is authorized to bring actions in quo
warranto against the ultra vires acts of nonprofit corporations.

5. Defendant Michigan Affiliated Healthcare System, Inc. (MAHSI) is a
Michigan nonprofit charitable purpose corporation which does business as
Michigan Capital Healthcare, which is the parent over Michigan Capital Medical
Center, an acute care hospital with two campuses in Lansing, Michigan.

6. Defendant Columbia/HCA Healthcare Corporation (Columbia) is a for-
profit health care conglomerate, incorporated in Delaware with principal business
offices at One Park Plaza, Nashville, Tennessee. Columbia presently operates over
343 for profit hospitals, 135 outpatient surgery centers, and 200 home health agencies
in 38 states, Great Britain and Switzerland.

Jurisdiction

7. Jurisdiction is proper in this court pursuant to the Supervision of Trustees
for Charitable Purposes Act, 1961 PA 101, MCL 14.251 et seq; MSA 26.1200(1) et seg;
the Revised Judicature Act, 1961 PA 236, MCL 600.3601; MSA 27A.3601 and MCL
600.4521; MSA 27A.4521, the Dissolution of Charitable Purpose Corporations Act,
1965 PA 169, MCL 450.251 et seq; MSA 21.290(1) ; the charitable gifts act, 1915 PA 280,
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MCL 554.351 et seq ; MSA 26.1191 et seq , the Uniform Management of Institutional
Funds Act, 1976 PA 157, MCL 451.1201 et seq; MSA 26.1199(1) et seq, and the equitable
jurisdiction of this court.

8. Venue is proper in this court as the matters complained of arise in Ingham

County.

The Proposed Transaction

9. MAHSI proposes to enter into a joint venture with Columbia to operate its
acute care hospital faciliies. MAHSI's Board of Trustees voted on June 6, 1996 to
proceed with the joint venture. Columbia will be meeting on June 21, 1996 to
approve the deal. The parties contemplate an effective date in July 1996. The
proposed joint venture will be a limited partnership in which MAHSI is a limited
partner and a Columbia affiliate will be the general parmer. MAHSI will place most
of its hospital assets into the joint venture as its contribution to the joint venture.
Columbia will capitalize its portion of the joint venture with cash equal to 50% of
the value of the assets MAHSI places in the joint venture.

10. As the general partner, Columbia will exercise overall management of the
hospitals and health care delivery systems of Michigan Capital Healthcare as a for-
profit enterprise. :

11. MAHSI will use the cash it receives from Columbia to a) retire its
outstanding debt, b) to meet outstanding account payable obligations, c) to fund
contingent liabilities and d) to supplement the endowment of the MCH Foundation,
a charitable trust.

12. As the limited partner, MASHI is relying on the for-profit methods of
business operation Columbia will bring to this association in hopes of turning its
history of operating in debt to a profitable venture.

13. As a limited partner to the joint venture, MAHSI will have an Advisory
Board which can exercise reserve powers in certain areas. Advisory Board approval
will be necessary to a) amend the joint venture's mission statement, b) approve
agreements between the limited partnership and any of the partners of the limited
parmership (including any parent, subsidiary or affiliate of a partner), ¢) approve
the sale of assets of the limited partnership and/or merger or consolidation of the

3



limited partnership with any other business entity, d) approve dividends and other
distributions to any of the partners of the limited partnership, e) selection of the
Chief Executive Officer of the joint venture, f) approval of the annual capital
budgets of the joint venture, and g) amendment of the limited partership

agreement.
14. The joint venture will be treated as a for-profit entity for tax purposes.
15. If consummated, the proposed transaction will drastically alter the

delivery of health care services in mid-Michigan. This deal will abrogate a heritage
of nonprofit, community-based health care grounded in principles of charity and
benevolence, in exchange for a delivery system driven by shareholder greed and

motivated by profit and return on investment.

Count I

Violation of Supervision of Trustees for Charitable Purposes Act

16. MAHSI holds property for a charitable purpose, thus is a charitable trust
subject to the provisions of the Supervision of Trustees for Charitable Purposes Act,
supra.

17. MCL 14.254(b); MSA 26.1200(4)(b) makes the Attorney General a necessary
party to all proceedings "to modify or depart from the objects or purposes of a
charitable trust” or "to construe the provisions of an instrument with respect to a
charitable trust." In addition, "no compromise, settlement agreement, contract or
judgment agreed to by any or all parties having or claiming to have an interest in
any charitable trust shall be valid unless the attorney general was made a party to
such proceedings and joined in the compromise, settlement agreement, contract or
judgment, or unless the attorney general, in writing, waives his right to participate
therein” (emphasis added). The Attorney General has not given approval to or

joined in this contract between MAHSI and Columbia, and has not waived any of
4



his rights under law.

18. MCL 14.258; MSA 26.1200(8) grants the Attorney General investigatory
power over transactions "for the purpose of determining whether the property held

for charitable purposes is properly administered.”

19. In letters dated March 28 and May 9, 1996, the Attorney General has
requested detailed information concerning the proposed transaction. Copies of
these letters are attached as Exhibits A and B to this complaint, and are incorporated
by reference.

20. Representatives of MAHSI have met with the Attorney General's staff on
four occasions, but the information and documentation requested in order to
conduct a timely and adequate review has not been submitted.

21. The failure of MAHSI and /or Columbia to adequately respond to the
Attorney General's requests for information constitutes a breach of the Supervision
of Trustees for Charitable Purposes Act.

22. MCL 14.261; MSA 26.1200(11) empowers the Attorney General to
"institute appropriate proceedings to secure compliance with this act and to secure
the proper accounting for the assets and administration of any charitable trust."

23. Defendant MAHSI has failed to provide the Attorney General with
information which would constitute a proper accounting of its assets, and has failed
to substantiate a fair valuation of its assets in the proposed transaction with
Columbia.

24. The failure of MAHSI to give a proper accounting for its assets or to
establish or substantiate a fair valuation of its assets in the proposed transaction

with Columbia constitutes a violation of the Supervision of Trustees for Charitable

Purposes Act.



Count

Complaint in Quo Warranto for Ultra Vires Act

25. The Attorney General brings this action for quo warranic against
Defendant MAHSI pursuant to MCR 3.306(B)(1)(d) and (g). MAHSI's proposed joint
venture with Columbia is a departure from and abandonment of its exclusive
charitable purpose. This contemplated act constitutes a misuse of and exceeds the
authority granted to MAHSI in its charter from the State of Michigan.

26. That quo warranto is the appropriate remedy for an ultra vires act by a
nonprofit charitable purpose corporation, MCL 600.3601; MSA 27A.3601.

27. MAHSI is the current name for what was formerly known as Lansing

General Hospital, Osteopathic. MAHSI came into being as a result of an
amendment to Lansing General Hospital's articles of incorporation on December 30,
1992. When Lansing General Hospital and Ingham Medical Center merged in
December 1992, the surviving parent entity was MAHSIL

28. MAHSI's corporate purpose is set forth in Article II of its articles. This
corporate purpose provision dates from amended articles filed by the predecessor to
Lansing General Hospital, McLaughlin Osteopathic Hospital, on January 27, 1956.
McLaughlin Osteopathic Hospital was originally incorporated in 1942 as McLaughlin
Hospital.

29. MAHSI's corporate purpose is stated in Article II of its articles, which are
attached hereto and incorporated by reference as Exhibit C, and state in pertinent
part:

To purchase and/or construct, complete, establish, equip,
maintain, and conduct a hospital or hospitals for the treatment,
care, and relief of sick, disabled, and injured persons requiring
hospital care; for the care and treatment of maternity cases; for
the study of the cause, nature, prevention and cure of various
diseases and ailments for hospital purposes, and the collection
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and dissemination of scientific knowledge relating thereto; for
the training of interns and other hospital staff personnel,
medical, and laboratory personnel; for establishing a school for
the instruction and training of personnel in nursing and
hygiene; and for the acquiring and use of laboratories and all
necessary items of personal property and equipment incident
thereto; and for participating, so far as circumstances may
warrant, in any activity carried on to promote the general health
of the community in the fields of osteopathy, medicine and
surg
° Further, to buy, sell, assign, encumber, and otherwise deal
with real estate and personal property for the sole purpose of
enabling said corporation to fully and adequately carry out the

aforesaid purposes for which organized.

This corporation is organized exclusively for charitable,
scientific, and educational purposes as a non-profit corporation
and its activities shall be conducted for the aforesaid purposes in
such a manner that no part of its net earnings shall inure to the
benefit of any member, director, trustee, officer, or individual. It
shall not be the purpose of said corporation to in any manner
engage in carrying on propaganda, or otherwise to attempt to
influence legislation.

30. The Nonprofit Corporation Act prohibits "assets held by a corporation for
charitable purposes to be used, conveyed or distributed for noncharitable purposes.”

MCL 450.2301(5); MSA 21.197(305)(5).

31. That MAHSI's decision to enter a for-profit venture is an abuse of its
corporate power, exceeds the authority granted to a nonprofit charitable purpose
corporation, and is an ultra vires act for which quo warranto is the appropirate

remedy.

Count I

Violation of Dissolution of Charitable Purpose Corporations Act

32. The proposed joint venture between MAHSI and Columbia is such a
radical departure from the stated purpose of MAHSI, Michigan Capital Healthcare

and the hospital as to constitute a de facto dissolution of the corporation.
7



33. MCL 450.251; MSA 21.290(1) requires a nonprofit corporation to give 45
days notice to the Attorney General "prior to the filing of any paper or document in
respect to such dissolution with any other state agency or court.”

34. The joint venture will need a certificate of need from the Department of
Community Health, and must file the appropriate application to initiate that
process.

35. MAHSI and Columbia have failed to give the Attorney General timely
notice under this act.

36. The act empowers the Attorney General to initiate "proceedings in the
circuit court for the county in which the registered office of the corporation is
located, and the making of an accounting of its assets, administration and
disposition of its assets.” MCL 450.251; MSA 21.290(1).

Count IV

Violation of Fiduciary Duty by Board of Directors

37. The Board of Directors of MAHSI are held to the high standard of care of
nonprofit, charitable trustees. There is an affirmative duty to exercise fiduciary care
in the oversight, management and care of charitable assets.

38. The MAHSI Board of Directors have breached their fiduciary duty of care
and loyalty in pursuing the joint venture with Columbia.

39. The MAHSI Board of Directors have failed to exercise due diligence in
giving adequate attention to alternative options in pursuing association or
partnership with other nonprofit, charitable institutions.

40. The MAHSI Board of Directors have failed to give adequate consideration

to a merger or purchase option with other nonprofit, charitable institutions, thus

o :



breaching their fiduciary duty

Count V

Failure to Obtain Private Letter Ruling from Internal Revenue Service

41. The Internal Revenue Service is giving close scrutiny to joint ventures
involving health care providers and is closely examining the issue whether a
charitable organization can give up control of charitable assets used to perform its
mission and remain a tax exempt organization.

42. MAHSI and Columbia have failed to request or obtain a letter ruling from
the Internal Revenue Service whether this proposed joint venture jeopardizes the
§ 501(c)(3) status of MAHSI and its hospital, Michigan Capital Medical Center.

43. If the proposed transaction is consummated, then MAHSI's 50% share of
income from the joint venture will be unrelated business income subject to tax
under the Internal Revenue Code, thus jeopardizing its continued charitable
exemption.

44. Failure of the MAHSI Board of Directors to obtain a letter ruling from the
Internal Revenue Service is a breach of their fiduciary duty.

Count VI

Violation of MCL 554.351;: MSA 26.1191

45. MCL 554.351 et seq; MSA 26.1191 et seq empowers the Attorney General
to enforce gifts, whether in trust or otherwise, to a charitable entity. Gifts to
Michigan Capital Healthcare, Michigan Capital Medical Center, or its predecessors

9



Ingham Medical Center or Lansing General Hospital, are gifts in trust for the benefit
of the indefinite and uncertain beneficiaries of the charitable hospital.

46. Transferring these gifted assets to a for-profit joint venture constitutes a
breach of the terms of the gifts.

47. The terms of these gifts are to be "liberally construed by the court so that
the intention of the creator thereof shall be carried out whenever possible.” MCL
554.352; MSA 26.1192. '

48. It was the charitable intent of the donors of these gifts that the benefit of
the gifts be used solely for a charitable purpose.

49. Defendants' for-profit joint venture proposal defeats the charitable

purpose of these gifts.

Count VI

Request for Institution of Cy Pres Proceeding

50. The trustees of a charitable trust seeking to use the trust assets for a
purpose other than the stated purpose of the trust must first obtain prior court

approval through a cy pres proceeding.
51. The trustees of a charitable trust, in this instance the MAHSI board, have

the burden of establishing that a) it has become impossible, or at least impractical, to

accomplish the stated charitable purpose, and b) the proposed for-profit use of

charitable assets comes as close as present circumstances permit to fulfilling the
original purpose of the charitable trust.

| 52. The Attorney General is a necessary party to any proceeding for the

application of the doctrine of cy pres. MCL 14.254(b); MSA 26.1200(4)(b).
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53. Defendants must persuade this court through an action in cy pres in
order to abandon the charitable purpose and use of gifts, devises and policies and

practices of the institution, prior to placing these assets in a for-profit venture.

Count VIII

Violation of the Uniform Management of Institutional Funds Act

54. Defendant MAHSI is subjecf to the Uniform Management of Institutional
Funds Act, supra.

55. Section 8 of the Act sets forth in detail the procedure to be followed by a
governing board in obtaining the release of a restriction imposed by a gift
instrument on its use or investment. MCL 451.1208; MSA 26.1199(8).

56. The governing board must apply "to a court of competent jurisdiction for
release of a restriction imposed by the applicable gift instrument on the use or
investment of an institutional fund.” MCL 451.1208(2); MSA 26.1199(8)(2).

57. The Attorney General must be given notice and an opportunity to be
heard. MCL 451.1208(2); MSA 26.1199(8)(2).

58. Defendant MAHSI has failed to institute appropriate proceedings under
the Uniform Management of Institutional Funds Act to secure release of any
affected restricted fund.

59. The Act does "not allow a fund to be used for purposes other than the
educational, religious, charitable, or other eleemosynary purposes of the
institution.” MCL 451.1208(3); MSA 26.119%(8)(3).

60. The use of an endowment fund comprised of charitable gifts for a joint

venture for-profit purpose violates the Uniform Management of Institutional

Funds Act.
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Count IX

Violation of Terms of December 30, 1992 Agreement

61. MAHSI is the result of an earlier merger between Ingham Medical Center
Corporation and Lansing General Hospital, Osteopathic in 1992. ‘

62. In an agreement dated December 30, 1992 between the County of Ingham,
Ingham Medical Center Corporation and Lansing General Hospital, the transfer, use
and disposition of charitable gifts is specifically addressed at I 2.6 and 15.3 of the
agreement, wherein it was agreed that "all bequest and donor restrictions. . . shall be
followed in accordance with their terms and conditions.” A copy of this Agreement
is attached to the complaint as Exhibit D, and incorporated by reference.

63. These gifts were given and intended to a non-profit charitable institution
for charitable purposes.

64. At its inception, MAHSI agreed to a detailed policy on treatment of
patients regardless of their ability to pay. This indigency policy is enumerated in
detail at § 14.4.1 of the Agreement. It was agreed to "perpetuate this practice as a
charitable purpose.” [Agreement, T 14.4.1(A)].

65. The proposed joint venture with Columbia violates the terms and
conditions of the December 30, 1992 agreement, in that the charitable purposes, uses
and policies have been altered and changed to a for-profit enterprise.

Count X

Failure to Hold a Public Forum or Disclose Documents to the Public

66. The negotiations and agreements in this proposed joint venture have

been drafted behind closed doors, in secret meetings and conferences. The public
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and the Attorney General have been excluded from this process.

67. The Attorney General believes an issue so basic as delivery of health care
services, affecting a wide cross-section of our society, deserves to be considered in a
forum that stimulates public input and participation.

68. The Attorney General requests that a public hearing be conducted so that
all members of the community will have an appropriate forum to address the

proposed joint venture.
69. The Attorney General calls for full public disclosure of all appraisals,

audits, contracts, documents, records and reports utilized by Defendants, or their

subsidiaries, in undertaking this joint venture.

- Notice Regarding Application for Temporary Restraining Order

70. Pursugnt to MCR 3.310(B)(1)(b), oral notice was given this date to Robert
W. Stocker, attorney for MAHSI, advising him that this action was filed and
application was being sought for a temporary restraining order. Notice is not
required because Defendants have failed to adequately and timely provide the
Attorney General with the information requested, and continue to proceed with
plans to effectuate the for-profit joint venture partnership, without regard to the

misuse and abuse of charitable assets.
WHEREFORE, the Attorney General prays for the following relief:

1. That this court issue an ex parte temporary restraining order pursuant to
MCR 3.310(B) prohibiting any further action on behalf of MAHSI and Columbia in

furtherance or effectuating the joint venture arrangement until such time as the
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Attorney General, as representative of the people, is allowed to participate by
conducting a thorough public review of all appraisals, audits, contracts and
documents relevant to the transaction and make a determination whether this
proposed joint venture is in the public interest.

2. That this court order Defendants to show cause why they should not be
preliminary enjoined from pursuing or effectuating the proposed joint venture
prior to a thorough public review by the Attorney General of all appraisals, audits,
contracts and documents relevant to the transaction, and prior to following the
procedures set forth in the Acts named in this complaint, and prior to institution of
a proceeding in cy pres.

3. That this court permanently enjoin and restrain Defendants from
violation of the Supervision of Trustees for Charitable Purposes Act.

4. That this court permanently enjoin and restrain Defendant MAHSI from
exceeding and abusing its corporate purpose by engaging in ultra vires acts.

5. That this court issue an order enjoining and requiring Defendants to
follow the procedure set forth in the Dissolution of Charitable Purpose Corporations
Act.

6. That this court issue an order requiring the Board of Directors of MAHSI to
pursue and consider merger, partnership or purchase by other charitable entities.

7. That this court issue an order requiring Defendants to seek a private letter
ruling from the Internal Revenue Service on the legality and tax consequences of its
proposed joint venture.

8. That this court issue an order requiring Defendants to commence a
proceeding seeking application of the doctrine of cy pres prior to entering any for-
profit joint venture.

9. That this court issue an order requiring Defendant MAHSI to follow the
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procedure mandated by the Uniform Management of Institutional Funds Act prior

to altering or changing the purpose of any gifts or devises part of any institutional

fund.

10. That this court issue an order finding Defendant MAHSI in violation of

its December 30, 1992 Agreement with the County of Ingham.

11. That this court issue an order requiring the Attorney General to hold

public hearings on the proposed joint venture, including public disclosure of all

relevant documents, and issue a decision whether the joint venture is in the public

interest.

12. Grant such other and further relief as justice and equity require.

Date: June 17, 1996

Respectfully submitted,

FRANK J. KELLEY
Attorney General

Fredonicd H Jffe

Frederick H. Hoffecker (P15029)
David W. Silver (P24781)
Assistant Attorneys General
Consumer Protection Division
P. O. Box 30213

Lansing, MI 48909

(517) 3350855

FAX: (517) 335-1935
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Verification

1 declare that the statements above are true to the best of my information,

knowledge and belief.

David W. Silver (P24781)
Assistant Attorney General

Date: June 17, 1996

Linda M. Droste :
Notary Public, Ingham County, Michigan
My commission expires February 4, 2000.
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