From: David Baltmanis

To: AG-PFASProposal

Cc: Scott Entin; Jay Edelson

Subject: PFAS Proposal - 1 of 2

Date: Wednesday, June 5, 2019 4:11:30 PM

Attachments: PFAS Proposal 5.9.19-4 (1).pdf
Edelson case documents.7z
Resumes.7z

Dear Ms. Synk,

Please find attached the joint response from Miner, Barnhill & Galland P.C. and Edelson PC to

the State's RFP seeking outside counsel for litigation against PFAS manufacturers. Because of

the size of the attachments, a second email with additional attachments will follow. If we can

provide any additional information or answer any questions, please do not hesitate to contact
us.

Best regards,

David Baltmanis
312-751-1170


mailto:PFASProposal@michigan.gov
mailto:sentin@lawmbg.com
mailto:jedelson@edelson.com

State of Michigan
Department of Attorney General
Request for Proposals for
PFAS Manufacturer Tort Litigation

Project Statement. This request for proposals (RFP) is to solicit proposals
from attorneys and law firms to serve as Special Assistant Attorneys General
(SAAGs) to pursue common law environmental tort claims on behalf of the State of
Michigan through the Department of Attorney General (DAG) (together, the State)
on a contingency fee basis. This RFP is divided into the following parts:

State Contact Information (Table 1), page 1
Timeline (Table 2), page 1

Proposal Instructions, pages 2-4

Statement of Work, pages 5-7

Proposal Contents, pages 8-9

SAAG Contract (Attachment A)

State Contact Information
Table 1

Solicitation Manager: Email proposals to: For RFP updates and general
information, visit:

Name: AAG Polly Synk
Phone: 517.335.7664 PFASProposal@michigan.gov PFAS Proposal
Email: synkp@michigan.gov

Timeline
Table 2

Event Time Date
RFP issue date N/A Thursday, May 9, 2019
Deadline for bidders to submit | 5:00 p.m. Eastern Friday, May 17, 2019
questions about this RFP
Anticipated date State will 5:00 p.m. Eastern Friday, May 24, 2019
answer bidder questions
Proposals due 5:00 p.m. Eastern Wednesday, June 5, 2019
Anticipated timeframe oral N/A Monday, June 24—Friday June
presentations will be 28
scheduled, if any
Anticipated date State will N/A Prior to August 1, 2019
make decision




mailto:synkp@michigan.gov

https://www.michigan.gov/ag/



Proposal Instructions

. Proposal Preparation. Bidders must follow these Proposal Instructions.
Bidders must provide the information requested in the Proposal Contents
section below.

. State Contact Information. The sole point of contact for the State
concerning this RFP is the Solicitation Manager listed in Table 1 above.
Contacting any other State official, employee, agent, or representative about
this RFP may result in disqualification.

. Modifications. The State may modify this RFP at any time. Modifications
will be posted on the website listed under Table 1 above. This is the only
method by which the RFP may be modified.

. Deficiency notice. The State may post a notice of deficiency on the website
listed under Table 1 above if it determines that a portion of the RFP was
deficient, unclear, or ambiguous. Failure to respond to a deficiency notice as
specified in the notice may result in disqualification.

. Questions and Answers. Questions about this RFP must be emailed to the
Solicitation Manager at PFASProposal@michigan.gov no later than the time
and date specified in Table 2 above. In the interest of transparency, only
written questions will be accepted. The State’s answers will be posted on the
website listed in Table 1 above. Please include the RFP page number and
section at issue for each question.

. Proposal Submission. Bidders must email proposals including
attachments to the designated email address listed in Table 1 above. The
State cannot receive email messages with a data volume greater than 25 MB.
Therefore, prior to submitting your proposal, please validate that your
message does not exceed that limit. This may require breaking your proposal
into one or more email messages, in which case, mark your messages
accordingly, e.g., “1 of 2.” Proposals must be received by the State on or
before the proposal due date stated in Table 2 above.

. References to External Sources. References and links to websites or

external sources may not be used in lieu of providing the information
requested 1n the RFP within a proposal.





8. Evaluation. A contract will be awarded to the responsive and responsible

bidder presenting the best value to the State. The State will determine best
value. Best value is more than pricing alone; it includes the qualifications,
experience, abilities, capacity, and cost-effectiveness of bidder proposals after
reviewing actual, apparent, or potential conflicts of interest.

Designated State staff will review proposals and issue a recommendation for
award to the Attorney General for the final decision. The recommendation to
the Attorney General will not include the names of the bidders.

The State may utilize all bidder information to determine best value for
services sought. The State may conduct an onsite visit to tour the bidder’s
work location; require an oral presentation of the bidder’s proposal; conduct
interviews, independent research, reference checks, and background checks;
and request concessions at any point during the evaluation process. The
State will post a notice of award on the website listed in Table 1 above after
the decision has been made.

. Clarification Notice. The State may request clarification of a proposal.
Failure to respond to a clarification request as specified in the notice may
result in disqualification.

10.Reservations. The State reserves the right to:

Discontinue the RFP process at any time for any or no reason.

Conduct due diligence.

Reject any and all proposals received as a result of this RFP.

Disqualify a bidder for failure to follow the Proposal Instructions or

other requirements of the RFP.

e. Disqualify a bidder if the State determines an actual, apparent, or
potential conflict of interest exists.

f. Disqualify a bidder if it is determined they purposely or willfully
submitted false or misleading information in response to the RFP.

g. Consider late or disqualified proposals if deemed to be in the State’s
best interests.

h. Consider prior performance with the State in making an award
decision.

1. Refuse to award a contract to a bidder that has failed to pay State
taxes or has outstanding debt with the State.

j. Negotiate with one or more bidders on price, terms, scope, or other
deliverables.

k. Award multiple, optional-use contracts.

A





11.General Conditions. The State will not be liable for any costs, expenses, or
damages incurred by participation in this solicitation. The bidder agrees that
a proposal is considered an offer to do business with the State in accordance
with the proposal, including the SAAG Contract (Attachment A), and that a
proposal is irrevocable and binding for a period of 180 calendar days from
proposal submission date. If a contract is awarded to the bidder, the State
may, at its option, incorporate any part of the bidder’s proposal into a
contract. This RFP is not an offer to enter into a contract. This RFP may not
contain all matters upon which agreement must be reached.

12.Freedom of Information Act. Proposals and resulting contracts are
subject to disclosure as required under Michigan’s Freedom of Information
Act (FOIA), MCL 15.231 et seq., and other law.





Statement of Work (SOW)
1. Introduction.

This RFP is to solicit proposals from attorneys and law firms with experience
and interest in pursuing common law environmental tort claims against
manufacturers of certain hazardous substances on behalf of the State of Michigan
on a contingency fee basis.

2. Background and Purpose.

Michigan is one of the first states in the nation to tackle the investigation
and regulation of the emerging contaminants known as PFAS — per- and
polyfluoroalkyl substances, a name given to a large group of man-made chemicals
used in many products. Their grease, water, and stain-resistant properties have
been used in applications ranging from firefighting foam, carpet, waterproofing of
fabrics and leathers, packaging materials, nonstick coatings, and industrial
processes such as chrome plating.

PFAS are labeled “emerging contaminants” because scientific understanding
of the effects of the chemicals on human health and the environment is still
developing. Studies have confirmed that PFAS are persistent and bioaccumulate,
having found links between the chemicals and increased cholesterol, changes in the
body’s hormones and immune system, decreased fertility, and increased risk of
certain cancers.

Using available scientific studies and toxicological information, the State has
1ssued enforceable water quality standards and cleanup criteria for groundwater
used in drinking water for two of the most well-known PFAS compounds:
perfluorooctanoic acid (PFOA) and perfluorooctanesulfonic acid (PFOS). The
Governor has also directed State agencies to develop drinking water standards for
PFOA, PFOS, and other PFAS compounds, a process that is underway but not
completed. The State is currently enforcing existing state standards against
entities that are liable under state statutes, and working with users of PFAS
chemicals to prevent further releases of PFAS into the environment and to address
impacts from past releases.

Although DAG is enforcing the State’s regulatory program to address impacts
to the environment from releases of PFAS, the regulatory framework may not
extend to all entities that contributed to the creation and use of PFAS-containing
materials that eventually came to be located in the environment in Michigan,
including soil, surface water and groundwater, as well as wildlife and vegetation.





The State seeks to build on the ongoing regulatory enforcement being
undertaken by DAG by retaining SAAGs to determine whether to pursue additional
tort or other common-law-based causes of action that potentially exist against the
manufacturers of PFAS compounds that came to be located in the environment in
Michigan. The work to be performed consists of assisting the DAG in conducting
needed investigations, determining what claims will be brought, drafting the
complaints (as appropriate), conducting affirmative and defensive discovery, taking
and defending depositions, motion practice, and preparing for and conducting any
trials that may proceed. Without limitation to the above, the DAG will direct the
role of Local Counsel. The DAG, at all times, will direct the litigation in all
respects, including but not limited to, whether and when to initiate litigation,
against whom actions will be taken, the claims to be brought in said litigation,
approval and rejection of all settlement offers, and the amount and type of damages
and injunctive relief to be sought.

3. In Scope.

The scope of work includes providing all necessary personnel, labor,
materials, services, equipment, supplies, time, travel, effort, skill, and supervision
required to examine, investigate, recommend, and litigate the State’s possible tort
and other applicable common law claims against manufacturers of per- and
polyfluoroalkyl substances (PFAS), including but not limited to perfluorooctanoic
acid (PFOA) and perfluorooctanesulfonic acid (PFOS).

SAAGs will be appointed to represent the State in common-law-based
litigation against manufacturers of PFAS and PFAS-containing materials that were
sold to Michigan users or distributed to Michigan-based entities, and which
eventually came to be located in Michigan’s environment. SAAGs will develop and
propose a litigation strategy to the Attorney General or her designees, including:

e Identifying viable claims and causes of action against PFAS manufacturers.
e Identifying possible defendants.

e Pursuing all claims and actions in connection with an approved litigation
strategy against defendants approved by the Attorney General.

e Handling all appeals that may arise out of the litigation, subject to prior
approval by the Attorney General.





Prior to providing any legal services on behalf of the State, an attorney must
be appointed by the Attorney General as a SAAG. SAAGs must consult in advance
with and advise the Attorney General’s designated representatives regarding all
substantive issues affecting the litigation, as set forth in more detail in the SAAG
Contract (Attachment A).

4. Out of Scope.

The work does not include regulatory enforcement or claims under State or

federal environmental laws not specifically and expressly agreed to by the Attorney
General.





Proposal Contents

Bidders must submit a detailed proposal addressing each section below.
Proposals need not be submitted in the table format, but if that format is not used,
please re-state the information requested and the section number prior to your
response. Attach any necessary supplemental information and appropriately
reference it within your proposal.

“You” and “your” means the bidder.

Information Requested

Bidder Response

Bidder Contact Information

Identify the bidder’s contact person for the RFP
process. Include name, title, address, email,
and phone number.

1.2

Identify the person authorized to sign a contract
resulting from this RFP. Include name, title,
address, email, and phone number.

Company Background Information

Identify the company’s legal business name,
address, phone number, and website.

2.2

Identify the State your business is organized in.

2.3

Identify the location (city and state) that would
have primary responsibility for this work if
awarded a contract.

2.4

Identify the practice group area, if applicable,
proposed to handle the work.

2.5

Explain any partnerships and strategic
relationships you have that would bring
significant value to the State.

2.6

If you intend to use subcontractors to perform
the work, disclose: (1) the subcontractor’s legal
business name, website, address, phone
number, and primary contact person; (2) a
description of subcontractor’s organization; (3) a
complete description of the services or products
it will provide; (4) information concerning
subcontractor’s ability to provide the services;
(5) whether the bidder has a previous working
experience with the subcontractor, and if yes,
provide details of that previous relationship.

2.7

Identify the name and title of the individuals
you propose as key personnel. Attach resumes
or CVs for each person.






Experience

Describe at least 3 relevant experiences
supporting your ability to successfully perform
the work set forth in the SOW. Include a
description of services provided and results
obtained. Include contact information for the
clients you represented.

Reference 1:
Reference 2:

Reference 3:

3.2

Provide publicly available motions, briefs, and
other documents relevant to your experience in
providing the legal services sought under this

RFP.

Conflict of Interest

Provide detailed information regarding any
prior, current, or anticipated future relationship
with any manufacturer of PFAS or PFAS-
containing products that could give rise to
potential actual or apparent conflict of interest.
Disclose such information for both the bidder
and any proposed subcontractors.

4.2

Disclose any actual, apparent, or potential
conflict of interest between the bidder and the
State of Michigan.

4.3

With respect to any information provided in
response to the questions above, provide an
explanation of why an actual, apparent, or
potential conflict of interest would not arise, or
the measures that would be taken to avoid such
a conflict.

SAAG Contract

Bidder must affirm agreement with the terms of
the SAAG Contract (Attachment A). If you do
not agree, you must provide redline edits to the
SAAG Contract with your proposal, and include
justification for requesting deviation from the
terms.

Fee Agreement

Bidder must submit a proposed Fee Agreement
which: (1) aligns with the SAAG Contract
(Attachment A) and (2) clearly sets forth how
the bidder proposes to address payment in the
event of recovery. See also SAAG Contract
(Attachment A), Section 3, Compensation and
Cost Reimbursement.






Attachment A—SAAG Contract

State of Michigan
Department of Attorney General

PFAS Environmental Tort Litigation

DANA NESSEL, Attorney General of the State of Michigan (Attorney
General), and the Department of Attorney General (the Department) retain and
appoint the [name of firm], to provide legal services through the appointment of
the following individuals as Special Assistant Attorneys General (SAAGs):

[list names]

The legal services provided to the State of Michigan will be pursuant to the
following terms and conditions in this Contract:

1. PARTIES/PURPOSE

1.1  Parties. The parties to this Contract are the Department of Attorney
General and the [SAAG/firm]. No other attorney may engage in the practice of law
on behalf of the State of Michigan under this Contract without the Department’s
prior approval, a Contract amendment, and a SAAG appointment from the Attorney
General.

1.2  Purpose. The Department and the [SAAG/firm] agree that the SAAG
will provide legal services relative to the PFAS environmental tort litigation. The
SAAG is to work only on the PFAS environmental tort litigation and all case
resolutions are to be approved in advance by the Department
[if necessary, modify to add the state agency that is a party to this contract].

1.3 Work Product. The SAAG understands that all work product is subject
to review by the Department. The Department reserves the right to deny payment
for any work product deemed unacceptable. Delivery of such a deficient work
product may also result in Contract termination under paragraph 9 of this
Contract.

2. TERM OF CONTRACT

The initial term of this Contract is [month/day/year] through
[month/day/year]. This Contract may be extended at the option of the Department
upon thirty (30) calendar days written notice.





3. COMPENSATION AND COST REIMBURSEMENT

3.1  Compensation and the repayment of costs and disbursements shall be
contingent upon a successful recovery of funds being obtained from Defendant(s) in
the litigation pursued under the terms of this Contract (whether through settlement
or final non-appealable judgment).

3.2  If no recovery is made, the State owes nothing for costs incurred by
SAAGs and is not obligated to reimburse the SAAGs for any costs.

3.3 If arecovery is obtained, the costs incurred by SAAG will be deducted
prior to the calculation of the fee set forth in the Fee Agreement. The SAAG will be
required to submit a monthly statement to the Department of Attorney General
setting forth in detail any potentially reimbursable costs incurred with respect to
this appointment, together with a running total of costs accumulated since the
execution of the Fee Agreement.

4. REPRESENTATIONS

4.1  Qualifications. The SAAG, by signing this Contract, attests that
[he/she] 1s qualified to perform the services specified in this Contract and agrees to
faithfully and diligently perform the services consistent with the standard of legal
practice in the community.

4.2  Conflict of Interest. Prior to entering into this Contract, the SAAG and
the SAAG’s law firm must identify and disclose to the Department any matter in
which the SAAG or any member of the SAAG’s law firm is involved in which is
adverse to the State of Michigan. The SAAG represents that [he/she] has conducted
a conflicts check prior to entering into this Contract and no conflicts exist with the
proposed legal services. The SAAG [or name of the firm and each SAAG] agrees to
not undertake representation of a client if the representation of that client is
related to the subject matter of this Contract or will be adverse to the State of
Michigan, unless the SAAG obtains prior written approval to do so from both the
[name of department or agency] and the Department.

With respect to potential conflicts of interest, other lawyers in the SAAG’s
firm must be advised of the SAAG’s representation of
[name of department or agency], and that the firm has agreed not to accept, without
prior written approval from [name of department or agency] and the Department,
any employment from other interests related to the subject matter of this Contract
or adverse to the State of Michigan. [insert name of firm] must carefully monitor
any significant change in the assignments or clients of the firm in order to avoid any
situation which might affect its ability to effectively render legal services to
[name of department or agency].





4.3  Services to be Confidential. The SAAG must keep confidential all
services and information, including records, reports, and estimates. The SAAG
must not divulge any information to any person other than to authorized
representatives of the Department and [name of department or agency], except as
required by testimony under oath in judicial proceedings, or as otherwise required
by law. The SAAG must take all necessary steps to ensure that no member of the
firm divulges any information concerning these services. This includes, but is not
limited, to information maintained on the SAAG’s computer system.

All files and documents containing confidential information must be filed in
separate files maintained in the office of [name of firm] with access restricted to
each SAAG and needed clerical personnel. All documents prepared on the
[name of firm] computer system must be maintained in a separate library with
access permitted only to each SAAG and needed clerical personnel.

4.4  Assignments and Subcontracting. The SAAG must not assign or
subcontract any of the work or services to be performed under this Contract,
including work assigned to other members or employees of the SAAG firm, without
the prior written approval of the Department. Any member or employee of the
SAAG firm who received prior approval from the Department to perform services
under this Contract is bound by the terms and conditions of this Contract.

4.5  Facilities and Personnel. The SAAG has and will continue to have
proper facilities and personnel to perform the services and work agreed to be
performed.

4.6  Advertisement. The SAAG, during the term of appointment and
thereafter, must not advertise [his/her] position as a SAAG to the public. The
SAAG designation may be listed on the SAAG’s resume or other professional
biographical summary, including resumes or summaries that are furnished to
professional societies, associations, or organizations. Any such designation by the
SAAG must first be submitted to and approved by the Department, after
consultation with [name of department or agency].

4.7 Media Contacts. The SAAG may not engage in any on or off the record
communication (written or spoken) with any member of the media without advance
approval and appropriate vetting by the Director of Communications of the
Department of Attorney General.

4.8 Records. As set forth in Paragraph 3.3 of this Contract, the SAAG
must submit a monthly statement to the designated representative(s) of the
Attorney General, setting forth in detail any potentially reimbursable costs incurred
with respect to this appointment, together with a running total of costs accumulated
since the execution of the Fee Agreement. These invoices shall be considered
confidential and not be subject to discovery in the litigation brought under the





Scope of Work. The records must be kept in accordance with generally accepted
accounting practices and sound business practices. The Department and

[name of department or agency], or their designees, reserve the right to inspect all
records of the SAAG related to this Contract.

4.9 Non-Discrimination. The SAAG, in the performance of this Contract,
[and his/her law firm] agree(s) not to discriminate against any employee or
applicant for employment, with respect to their hire, tenure, terms, conditions or
privileges of employment, or any matter directly or indirectly related to
employment, because of race, color, religion, national origin, ancestry, age, sex,
height, weight, marital status, physical or mental disability unrelated to the
individual’s ability to perform the duties of the particular job or position. This
covenant is required by the Elliott-Larsen Civil Rights Act, MCL 37.2101 et seq.,
and the Persons with Disabilities Civil Rights Act, MCL 37.1101 et seq., and any
breach of the Act may be regarded as a material breach of the Contract. The SAAG
agrees to comply with the provisions of the Federal Civil Rights Act of 1964, 42 USC
§2000d, in performing the services under this Contract.

4.10 Unfair Labor Practices. The State will not award a contract or
subcontract to any employer, or any subcontractor, manufacturer, or supplier of the
employer, whose name appears in the current register compiled pursuant to 1980
PA 278, MCL 423.321 et seq. The State may void this Contract if after the award of
the Contract, the name of the SAAG or [his/her]| law firm appears in the register.

4.11 Compliance. The SAAG’s activities under this Contract are subject to
applicable State and Federal laws and to the Rules of Professional Conduct
applicable to members of the Michigan Bar Association. In accordance with MCL
18.1470, DTMB or its designee may audit Contractor to verify compliance with this
Contract.

4.12 Independent Contractor. The relationship of the SAAG to the
[name of department or agency] in this Contract is that of an independent
contractor. No liability or benefits, such as workers compensation rights or
liabilities, insurance rights or liabilities, or any other provisions or liabilities,
arising out of or related to a contract for hire or employer/employee relationship,
must arise, accrue or be implied to either party or either party’s agent,
subcontractor or employee as a result of the performance of this Contract. The
SAAG [and his/her law firm] will be solely and entirely responsible for [his/her/its]
acts and the acts of the [SAAG's firm] agents and employees during the
performance of this Contract. Notwithstanding the above, the relationship is
subject to the requirements of the attorney-client privilege.






5. MANAGEMENT OF CASES

5.1 Notifications. The SAAG must direct all notices, correspondence,
inquiries, billing statements, pleadings, and documents mentioned in this Contract
to the attention of the Department’s Environment, Natural Resources, and
Agriculture (ENRA) Division. The Division Chief of the ENRA Division is the
Contract Manager, unless notice of another designation is received from the
Attorney General. The Division Chief may designate an Assistant Attorney General
in the Division to oversee the day to day administration of the Contract.

For the Department:

[Division Chief’s name], Division Chief
Michigan Department of Attorney General
[Division name]

P.O. Box [Number]

[City], MI [Zip Code]

[Office telephone number]

[Office fax number]

For the SAAG:

[SAAG name]

[SAAG address]

[Firm name if applicable]
[Firm address]

[SAAG phone number]
[SAAG fax number]
[SAAG e-mail address]

5.2  The SAAG must promptly inform the Contract Manager of the
following developments as soon as they become known:

A. Favorable actions or events that enable meeting time schedules
and/or goals sooner than anticipated.

B. Delays or adverse conditions that materially prevent, or may
materially prevent, the meeting of the objectives of the services provided. A
statement of any remedial action taken or contemplated by the SAAG must
accompany this disclosure.

For every case accepted, the SAAG must:





A. Promptly undertake all efforts, including legal proceedings, as
directed by the [insert division name], and must prosecute any case to its
conclusion unless directed to the contrary by the [insert division name].

B. Provide copies of all pleadings filed in any court by the SAAG, or
by the opposing party, to the [insert division name].

5.3  Motions. Before any dispositive motion is filed, the supporting brief
must be submitted to the [insert division name] for review and approval for filing
with the court.

5.4 Investigative Support. All claims will be vigorously pursued and
prepared for filing. If authorized by the Contract Manager, use of investigative
subpoenas must be thorough and aggressive. The [insert division name] may
request investigative subpoenas in addition to what the SAAG has filed.

5.5  Discovery Requests. The SAAG must consult with Contract Manager
and assist in the preparation of answers to requests for discovery. The SAAG must
indicate those requests to which [he/she] intends to object.

5.6  Witness and Exhibit Lists. At least ten (10) calendar days before the
day a witness list or an exhibit list is due, the Contract Manager must receive a
preliminary witness list or exhibit list for review and recommendation of additional
names of witnesses or additional exhibits.

5.7  Mediation. Fifteen (15) calendar days before any mediation, the
mediation summary must be submitted to the Contract Manager for review and
recommendation. Immediately following mediation, the SAAG must submit a
status memorandum indicating the amount of the mediation and a recommendation
to accept or reject the mediation.

5.8  Trial Dates. The SAAG must advise the Contract Manager
immediately upon receipt of a trial date.

5.9 Settlements. All settlements are subject to approval by the
Department. The SAAG must immediately communicate any plea/settlement
proposal received along with a recommendation to accept, reject, or offer a counter-
proposal to any offer received to the Department’s Contract Manager. “Settlement”
includes, but is not limited to, the voluntary remand of a case to the trial court or by
way of stipulation or motion.

5.10 Experts. The SAAG must provide advance notice to the Contract
Manager prior to the selection of experts or consultants, and the Attorney General
shall have the right to reject proposed experts or consultants. The SAAG shall
cooperate with the Department of Attorney General and make all records and





documents relevant to the tasks as described in the Scope of Work available to the
Department through the Contract manager or his or her designee in a timely
fashion.

5.11 Money. A SAAG must only accept payment by an opposing party
under the following terms:

A. The SAAG must immediately inform the Contract Manager
upon receipt of any funds by the SAAG as payment on a case, whether
pursuant to court order, settlement agreement, or other terms. Following the
deduction of reimbursable costs, calculation of the fee under the Fee
Agreement, and approval of the calculated fee by the Department, the SAAG
shall deduct the Department-approved eligible costs, the Department-
approved fee, and shall make payment of the remainder of the recovery to the
State of Michigan as follows:

1. payment must be made by check, certified check, cashier’s
check, or money order;

11. payable to the “State of Michigan” or as otherwise
specified by the Contract Manager;

111.  include the tax identification number/social security
number of the payer; and

1v. include the account to which the remittance is to be
applied.

5.12 File Closing. The SAAG must advise the Contract Manager, in

writing, of the reason for closing a file (e.g., whereabouts unknown, no assets,
bankruptcy, payment in full, or settlement).

6. INDEMNIFICATION

The SAAG agrees to hold harmless the State of Michigan, its elected officials,
officers, agencies, boards, and employees against and from any and all Liabilities,
damages, penalties, claims, costs, charges, and expenses (including, without
limitation, fees and expenses of attorneys, expert witnesses and other consultants)
which may be imposed upon, incurred by, or asserted against the State of Michigan
for either of the following reasons:

A. Any malpractice, negligent or tortious act or omission
attributable, in whole or in part, to the SAAG or any of [his/her/its]
employees, consultants, subcontractors, assigns, agents, or any entities
associated, affiliated, or subsidiary to the SAAG now existing, or later





created, their agents and employees for whose acts any of them might be
Liable.

B. The SAAG’s failure to perform [his/her] obligation either
expressed or implied by this Contract.

7. INSURANCE

7.1  Errors and Omissions. The SAAG or [his/her] law firm must maintain
professional liability insurance sufficient in amount to provide coverage for any
errors or omissions arising out of the performance of any of the professional services
rendered pursuant to this Contract.

7.2  Certificates of Insurance. Certificates evidencing the purchase of
insurance must be furnished to the Department’s [insert division name], upon
request. All certificates are to be prepared and submitted by the insurance provider
and must contain a provision indicating that the coverage(s) afforded under the
policies will not be cancelled, materially changed, or not renewed without thirty (30)
calendar days prior written notice, except for ten (10) calendar days for non-
payment of premium, and any such notice of cancellation, material change, or non-
renewal must be promptly forwarded to the Department upon receipt.

7.3  Additional Insurance. If, during the term of this Contract changed
conditions should, in the judgment of the Department, render inadequate the
insurance limits the SAAG will furnish, on demand, proof of additional coverage as
may be required. All insurance required under this Contract must be acquired at
the expense of the SAAG or [his/her] law firm, under valid and enforceable policies,
issued by insurers of recognized responsibility. The Department reserves the right
to reject as unacceptable any insurer.

8. APPEALS

The SAAG agrees that no appeal of any order(s) of the Michigan Court of
Claims, any Michigan Circuit Court, the Michigan Court of Appeals, or any United
States District Court will be taken to the Michigan Court of Appeals, the Michigan
Supreme Court, or any United States Circuit Court of Appeals, without prior
written approval of the Michigan Solicitor General, Department of Attorney
General. Further, the SAAG agrees that no petition for certiorari will be filed in the
United States Supreme Court without prior written permission of the Michigan
Solicitor General, Department of Attorney General.





9. TERMINATION OF CONTRACT AND APPOINTMENT

9.1 SAAG Termination. The SAAG may terminate this Contract upon
sixty (60) calendar day’s prior written notice (Notice of Termination). Upon delivery
of such notice, the SAAG must continue all work and services until otherwise
directed by the [insert division name]. The SAAG will be paid only as set forth in
the contingency fee arrangement specified under the Fee Agreement.

9.2  Attorney General Termination. The Department may terminate this
Contract and SAAG appointment, at any time and without cause, by issuing a
Notice of Termination to the SAAG.

9.3 Termination Process and Work Product. Upon receipt of a Notice of
Termination, and except as otherwise directed by the Attorney General or her
designee, the SAAG must:

A. stop work under the Contract on the date and to the extent
specified in the Notice of Termination;

B. incur no costs beyond the date specified by the Department;

C. on the date the termination is effective, submit to the Contract
Manager all records, reports, documents, and pleadings as the Department
specifies and carry out such directives as the Department may issue
concerning the safeguarding and disposition of files and property; and

D. submit within thirty (30) calendar days a closing memorandum
and final billing.

Upon termination of this Contract, all finished or unfinished original (or
copies when originals are unavailable) documents, briefs, files, notes, or other
materials (the “Work Product”) prepared by the SAAG under this Contract, must
become the exclusive property of the Department, free from any claims on the part
of the SAAG except as herein specifically provided. The Work Product must
promptly be delivered to the [insert division name]. The SAAG acknowledges that
any intentional failure or delay on its part to deliver the Work Product to the
Department will cause irreparable injury to the State of Michigan not adequately
compensable in damages and for which the State of Michigan has no adequate
remedy at law. The SAAG accordingly agrees that the Department may, in such
event, seek injunctive relief in a court of competent jurisdiction. The Department
must have full and unrestricted use of the Work Product for the purpose of
completing the services. In addition, each party will assist the other party in the
orderly termination of the Contract.





The rights and remedies of either party provided by the Contract are in
addition to any other rights and remedies provided by law or equity.

10. GENERAL PROVISIONS

10.1 Governing Law and Jurisdiction. This Contract is subject to and will
be constructed according to the laws of the State of Michigan, and no action must be
commenced against the Department or the Attorney General, his designee, agents
or employees [add client agency, if applicable] for any matter whatsoever arising out
of the Contract, in any courts other than the Michigan Court of Claims.

10.2 No Waiver. A party’s failure to insist on the strict performance of this
Contract does not constitute waiver of any breach of the Contract.

10.3 Additional SAAGs. It is understood that during the term of this
Contract, the Department may contract with other SAAGs providing the same or
similar services.

10.4 Other Debts. The SAAG agrees that [he/she] is not, and will not
become, in arrears on any contract, debt, or other obligation to the State of
Michigan, including taxes.

10.5 Invalidity. If any provision of this Contract or its application to any
persons or circumstances to any extent is judicially determined to be invalid or
unenforceable, the remainder of this Contract will not be affected, and each
provision of the Contract will be valid and enforceable to the fullest extent
permitted by law.

10.6 Headings. Contract section headings are for convenience only and
must not be used to interpret the scope or intent of this Contract.

10.7 Entire Agreement. This Contract represents the entire agreement
between the parties and supersedes all proposals or other prior agreements, oral or
written, and all other communications between the parties.

10.8 Amendment. No Contract amendment will be effective and binding
upon the parties unless it expressly makes reference to this Contract, is in writing,
and is signed by duly authorized representatives of all parties and all the requisite
State approvals are obtained.

10.9 Issuing Office. This Contract is issued by the Department, and is the
only state office authorized to change the terms and conditions of this Contract.

10.10 Counterparts. This Contract may be signed in counterparts, each of
which has the force of an original, and all of which constitute one document.

10





Dated:

[Attorney's Name]

Dated:

Dana Nessel, Attorney General

or her Designee

Michigan Department of Attorney
General

11
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

KRISTA JACKSON, on behalf of herself, and
all others similarly situated,

Plaintiff,
V.

THE 3M COMPANY, f/k/a Minnesota Mining
and Manufacturing, Co.; TYCO FIRE
PRODUCTS L.P., successor in interest to THE
ANSUL COMPANY; BUCKEYE FIRE
EQUIPMENT COMPANY; CHEMGUARD
INC.; and NATIONAL FOAM, INC.,

Defendants.

NO.

CLASS ACTION

COMPLAINT FOR:

(1)
(2)
(3)

(4)
(5)

(6)
(")

NEGLIGENCE;

PRIVATE NUISANCE;
PRODUCT LIABILITY FOR
FAILURE TO WARN;
PRODUCT LIABILITY FOR
DEFECTIVE DESIGN,;
MEDICAL MONITORING,;
TRESPASS; AND
VIOLATIONS OF RCW 19.86

JURY DEMAND

Plaintiff Krista Jackson (“Jackson” or “Plaintiff”), individually and on behalf of all

other persons similarly situated, by her undersigned attorneys, files this Class Action Complaint

against THE 3M COMPANY (f/k/a Minnesota Mining and Manufacturing, Co.) (“3M”),

TYCO FIRE PRODUCTS L.P., successor in interest to THE ANSUL COMPANY (“Tyco”),

BUCKEYE FIRE EQUIPMENT CO., (“Buckeye”), CHEMGUARD, INC. (“Chemguard”),

and NATIONAL FOAM, INC. (“National Foam™) (collectively referred to herein as

“Defendants”). Plaintiff alleges the following based upon personal knowledge as to herself and

her own acts, and as to all other matters, on information and belief.
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NATURE OF THE ACTION

1. Whidbey Island, a picturesque community located approximately 30 miles north
of Seattle, is home to 80,000 full-time residents. Many families on the island have lived and
worked there for multiple generations, raising children and building significant homesteads.

2. The tranquil life Whidbey Island residents have long enjoyed is being decimated
by a persistent poison lurking in their water supply.

3. The Naval Air Station Whidbey Island (“NASWI”), as well as the Naval
Outlying Landing Field Coupeville (“NOLF”), are military installations on the island that have
been in active use since World War II.

4. Starting in the 1970s, as part of regular operations at NASWI and NOLF,
military fire fighters put out fires, and conducted training exercises in preparation for fires,
utilizing Aqueous Film Forming Foam (“AFFF”). AFFF is a specialized substance designed to
handle petroleum-based fires.

5. AFFF contains synthetic, toxic per- and polyfluoroalkyl substances collectively
known as “PFAS.”! PFASs can travel long distances, move through soil, seep into
groundwater, or be carried through air. PFASs do not degrade in a meaningful way, and
therefore persist in the environment for decades.

6. Defendants collectively designed, produced, and distributed AFFF with

knowledge that it contained highly toxic and long lasting PFASs, which would inevitably reach

1 “PFAS” includes but is not limited to: perfluorooctanoic acid (“PFOA”) and perfluorooctane sulfonic acid
(“PFOS”) and related chemicals, including but not limited to those that degrade to PFOA and/or PFOS, and
including but not limited to C3-C-15 PFAS chemicals, such as perfluorohexanesulfonate (PFHxS),
perfluorononanoate (PFNA), perfluorobutanesulfonate (PFBS), perfluorohexanoate (PFHxA), perfluoroheptanoate
(PFHpA), perfluoroundecanoate (PFUNA), perfluorododecanoate (PFDoA), HFPA Dimer Acid (CAS # 13252-13-
6/C3 Dimer Acid/P-08-508/FRD903/GX903/C3DA/GenX), and HFPA Dimer Acid Ammonium Salt (CAS#
62037-80-3/ammonium salt of C3 Dimer Acid/P-08- 509/FRD902/GX902/GenX).
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the water supply of and pose a significant health risk to humans that consume or have other
exposure to that water.

7. As a result, significant portions of the water supply and soil on Whidbey Island
are contaminated with PFASs, exposing residents to significant health risks and devaluing their
lands.

8. This class action is brought on behalf of Plaintiff Jackson individually, and on
behalf of all others similarly situated on Whidbey Island, for injunctive, equitable, and
declaratory relief, for injuries arising from the intentional, knowing, reckless and/or negligent
acts and/or omissions of Defendants in connection with ongoing contamination of Plaintiff’s
and other class members’ bodies with PFASs through the design, manufacturing, and sale of
AFFF, as well as the increasing damage caused to Class members’ private property.

JURISDICTION AND VENUE

9. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(d)(2),
because (a) at least one Class member is a citizen of a different state than Defendants, (b) the
amount in controversy exceeds $5,000,000, exclusive of interest and costs, and (c) none of the
exceptions under that subsection apply to this action.

10.  This Court has original jurisdiction pursuant to 28 U.S.C. 8 1332(a) because this
action is between citizens of different states. This Court has supplemental jurisdiction over the
state statutory and common law claims alleged herein pursuant to 28 U.S.C. § 1367
(supplemental jurisdiction over pendant state law claims).

11.  This Court has personal jurisdiction over Defendants because Defendants 3M
and Tyco are registered to, and in fact do, conduct business in Washington, each Defendant has
sufficient minimum contacts in Washington, and each Defendant has intentionally availed itself
of the benefits and protections of Washington’s laws by participating in the markets within

Washington through the sale and provision of its products.
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12.  Venue is proper in this District under 28 U.S.C. § 1391 because Plaintiff is a
resident of, and domiciled in, this District, Defendants conduct substantial business in this
District, and a substantial part of the events giving rise to Plaintiff’s claims alleged herein
occurred in this District.

PARTIES

13.  Plaintiff Krista Jackson is a resident of Island County, in the State of
Washington, who owns and lives on real property located therein.

14. Defendant The 3M Company is a Delaware corporation having its principal
place of business located at 3M Center, St. Paul, Minnesota 55144. 3M conducts business
throughout this District, the State of Washington, and the United States.

15. Defendant Tyco Fire Products L.P., a successor in interest to The Ansul
Company, is a Delaware limited liability partnership having its principal place of business
located at 1400 Pennbrook Parkway, Lansdale, Pennsylvania 19446. Tyco conducts business
throughout this District, the State of Washington, and the United States.

16. Defendant Buckeye Fire Equipment Company is an Ohio corporation with its
principal place of business located at 110 Kings Road, Mountain, North Carolina 28086.
Buckeye conducts business throughout this District, the State of Washington, and the United
States.

17. Defendant Chemguard, Inc. is a Texas corporation having its principal place of
business at One Stanton Street, Marinette, Wisconsin 54143. Chemguard conducts business
throughout this District, the State of Washington, and the United States.

18. Defendant National Foam, Inc. is a Delaware corporation, having a principal
place of business at 350 East Union Street, West Chester, Pennsylvania 19382. National Foam

conducts business throughout this District, the State of Washington, and the United States.
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COMMON FACTUAL ALLEGATIONS

A. The Aqueous Film Forming Foam Industry

19.  AFFF is a mixture of chemicals, including PFASS, used to put out petroleum-
based fuel and other flammable liquid fires. AFFF lowers surface tension of the fuel, which
starves a fire of its oxygen supply. While the fluorinated compounds in AFFF work well to
extinguish fires, they are not biodegradable. These toxic chemicals persist in water and soil,
and then accumulate in the bodies of animals and humans who come in contact with or
consume them,

20. Defendants 3M, Tyco, National Foam, Chemguard and Buckeye designed,
manufactured, marketed, distributed, and sold AFFF knowing it contained toxic PFASs that
were used at hundreds of military bases around the country, including NASWI and NOLF. As a
result, PFASs have seeped into the water in a many-mile wide area around those bases creating
what the Center for Disease Control’s (“CDC”) National Center for Environmental Health
describes as a “seminal public health challenge.” ?

21.  3M holds a patent on the “ECF Process” used to create AFFF. As a result of its
patent, 3M is the only company that manufactured AFFF containing PFOS. In 1947, 3M first
produced PFOA via its patented ECF Process and began selling its PFOA to other chemical
companies in 1951.

22.  PFOA has many uses, including use in AFFF. Defendants Tyco, Buckeye,
National Foam, and Chemguard manufactured, marketed, distributed, and sold AFFF using
PFOA that they either produced themselves or purchased from third parties. Defendants sold
AFFF to customers, including the Navy, for use in fighting fires, including at NASWI and
NOLF.

2 Christopher Knaus, Toxic Firefighting Chemicals 'The Most Seminal Public Health Challenge', THE
GUARDIAN, (Oct. 18, 2017, 12:52 a m.), https://www.theguardian.com/australia-news/2017/oct/18/toxic-
firefighting-chemicals-the-most-seminal-public-health-challenge.
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23.  PFOA, like PFOS, is toxic, persists in the environment, and bioaccumulates in
humans and animals. As early as the 1960s, 3M knew that PFOS and PFOA do not degrade in
the environment. 3M studies from the 1970s concluded that PFASs were even more toxic than
previously believed, but intentionally concealed this information from the public. Similarly,
Tyco undertook a study and investigation in and around 1977 on its AFFF-containing PFASS
and also became aware of its persistence in the environment, particularly in water, its
permeability and movement through air, soil, and into groundwater, its toxicity, and its
bioaccumulation in the blood stream, kidney, liver, and other organs and tissues of humans and
animals.® Because of its toxicity, manufacturers, including Defendants, made voluntary
commitments to the EPA to reduce the content and facility emissions of PFOA and related
chemicals by 95% no later than 2010.4

24, Rather than abandon this line of dangerous chemicals, Defendants have elected
to instead take a page out of drug dealers’ playbooks. In the same way that designer drugs are
manufactured to skirt drug laws, some formulations of PFASs are being discontinued in favor
of new and slightly different formulations of the same toxic compounds to replace them.

25.  Though marketed as environmentally responsible, this new foam contains PFAS

chemicals based on a lower number of atoms in the carbon chains (e.g., six rather than eight).

3 Human studies show associations between increased PFAS levels in blood and an increased risk of several health
conditions, including high cholesterol levels, changes in thyroid hormone, ulcerative colitis (autoimmune disease),
pre-eclampsia (a pregnancy complication that includes high blood pressure), and kidney and testicular cancer.
These injuries can arise months or years after exposure to PFASs.

4 Additionally, Washington was the first state to ban the sale of AFFF containing PFASs. State Senate Bill 6413,
which took effect on June 7, 2018, reduced as of July 1, 2018 the use of certain toxic PFAS chemicals in
firefighting activities by prohibiting the manufacture, distribution, and sale of AFFF that has PFASs intentionally
added beginning July 1, 2020. Wash. Rev. Code § 70.75A.020 (2018). A manufacturer of Class B AFFF is
required to provide written notice to persons selling the manufacturer's products no less than one year prior to the
prohibition. Wash. Rev. Code § 70.75A.040 (2018). Such a manufacturer must also recall and reimburse the
retailer or any purchaser for the product. Id. Sellers of fire-fighting personal protective equipment ("PPE")
containing PFAS are also required to have notified purchasers that the equipment contains PFAS by July 1, 2018.
Wash. Rev. Code § 70.75A.030 (2018). The person or manufacturer selling firefighting PPE and the purchaser
must keep the notice on file for at least three years. Id. A violation of the statute subjects sellers to a civil penalty
of up to $5,000 for a first offense and up to $10,000 for subsequent violations. Wash. Rev. Code § 70.75A.060
(2018).
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While some of these shorter compounds exit the human body more quickly than their
predecessors, they still accumulate in blood, organs, and tissues. And, like the longer chain
compounds, these shorter molecules persist indefinitely in the environment.

26.  Aswith PFOS and PFOA, these shorter chain PFAS molecules accumulate in
people’s bodies and the natural environment, posing threats to both. Some of the studies
showing the dangers of these persistent chemicals come from the manufacturers themselves.

27.  These dangers led the Minnesota Attorney General to file a lawsuit in 2010
charging that 3M polluted groundwater with PFAS compounds, and “knew or should have
known” that these chemicals harm human health and the environment, and “result in injury,
destruction, and loss of natural resources of the State.” Complaint at § 18, State ex. rel.
Swanson v. 3M Co., 2013 WL 3284285 (Minn. Ct. App. July 1, 2013) (No. A-12-1856), aff’d
in part, rev’d in part, 845 N.W.2d 808 (Minn. 2014).

28. The Minnesota complaint alleges that 3M “acted with a deliberate disregard for
the high risk of injury to the citizens and wildlife of Minnesota.” 1d. On February 20, 2018,
Minnesota settled its lawsuit against 3M for $850 million. This lawsuit revealed the
extraordinary lengths 3M is willing to go to cover up the vast dangers it knows PFASs pose,
even as it is spreading around the country.

B. Health Effects of PFAS Exposure

29.  PFAS are a class of man-made chemicals that are not found naturally in the
environment. Molecules in all PFAS chemicals contain carbon and fluorine atoms and some
also include oxygen, hydrogen, sulfur or nitrogen atoms. PFAS chemical molecules are
differentiated from each other by chain length, or the number of carbon atoms in the molecule.

30.  PFOS and PFOA are two of the most studied PFASs.> PFOS and PFOA persist

in the human body and are eliminated slowly. PFOS and PFOA have been discovered in human

5 Class B AFFF containing PFASs have been used since the 1970s for vapor suppression, firefighting, and
firefighting training at military and civilian airports, refineries, bulk storage terminals, and other facilities handling
large volumes of flammable liquid petroleum-based fuel or natural gas. PFAS chemicals are used in AFFF
products because of their ability to spread remarkably fast. The final fiscal year 2018 defense authorization bill
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blood and tissues, and at lower levels in urine, breast milk, and in umbilical cord blood. PFOS,
PFOA, and other PFAS pose adverse effects for human health given their toxicity, mobility,
and bioaccumulation potential. The major ways humans are exposed to PFAS are drinking
contaminated water, absorbing it through the skin, and ingesting food contaminated with PFAS
such as certain types of fish and shellfish (such as the shellfish being farmed in Penn Cove).

31.  PFASs are extremely persistent in the environment and resistant to typical
environmental degradation processes due to their chain lengths. Long chain PFASs
bioaccumulate in animals and can enter the human food chain.

32. Human observational (epidemiological) studies have associated PFOA and/or
PFOS with kidney and testicular cancer, decreased birth weight, thyroid disease, decreased
sperm quality, high cholesterol, pregnancy-induced hypertension, asthma, ulcerative colitis, and
decreased response to vaccination. Exposure to these chemicals is especially harmful during
critical windows of fetal development.

33.  Studies in humans with PFAS exposure have shown that certain PFASs may:

a. affect growth, learning, and behavior of infants and older children;
b. lower a woman’s chance of getting pregnant;

C. interfere with the body’s natural hormones;

d. increase cholesterol levels;

e. affect the immune system; and

f. increase the risk of cancer.

requires the CDC to conduct a health study of the impact PFASs have on not less than eight current or former
military installations where the chemicals have contaminated drinking water. National Defense Authorization Act
for Fiscal Year 2018, Pub. L. No. 115-91, 131 Stat. 1350-51, 68-69 (2017). The bill included a paltry $42 million
to remediate PFASs contamination from dozens of military bases, as well as devoting $7 million toward the
Investing in Testing Act which authorizes the CDC to conduct a study into the long-term health effects of PFAS
exposure.
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34. Risk assessments and reviews have concluded that PFOA is “likely to be
carcinogenic in humans.”®

35.  Animal studies, which better match actual likely exposure levels, have identified
even more pernicious consequences. One or more of these chemicals have been shown to cause
liver and thyroid toxicity, testicular, thyroid, and liver tumors, immune suppression, and
obesity. Additional consequences are developmental toxicity, including altered mammary gland
development, reduced ossification, accelerated puberty, reabsorption of the developing fetus,
and mortality and delayed development of offspring.

36. From 2005-2013, a large epidemiological study known as the C8 Health Project
was conducted after drinking water in six water districts across two states was contaminated by
the release of PFOA. The C8 Health Project was created, authorized, and funded as part of the
settlement agreement reached in the case of Leach v. E.I Du Pont de Nemours & Co. Leach
Settlement Agreement, 2002 WL 1270121 (W. Va. Cir. Ct. April 10, 2012) (No. 01-C-608),
MDL ECF No. 820-9.

37.  The C8 Health Project analyzed the effects of PFAS air and water contamination
in parts of the Ohio River and ground water. The study included 69,030 persons over the age of
18. The C8 Health Project Science Panel analyzed study data and found links between elevated
PFASs blood levels and high cholesterol (hypercholesteremia), ulcerative colitis, thyroid
function, testicular cancer, kidney cancer, preeclampsia, elevated blood pressure during
pregnancy, and other potential health concerns.

C. The Contamination of Whidbey Island by Defendants’ Products

38. NASWI and NOLF maintain active and several historical fire training sites at

which the Navy has conducted or conducts firefighting training exercises from the 1970s to

& Epidemiologic Evidence on the Health Effects of Perfluorooctanoic Acid (PFOA), ENVIRONMENTAL
HEALTH PERSPECTIVES, https://www ncbi.nlm.nih.gov/pmc/articles/PMC2920088/ (last visited January 24,
2019).
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today. As part of these exercises, NAWSI used AFFF and other materials containing PFASS,
which have been linked to the contamination of surface and groundwater with PFOA and PFOS
throughout the country.

39. For decades, the Navy stored and used AFFF at NASWI1 and NOLF in
firefighting training which released PFASSs into the environment, air, soil, surface water, and
groundwater. During the relevant time period, NASWI stored and used thousands of gallons of
AFFF concentrate containing PFASs which were designed, manufactured, marketed,
distributed, and sold by each of the Defendants. The AFFF was expected to, and did, reach
NASWI without substantial change in the condition in which it was sold to the Navy.

40.  The descriptive labels and data sheets for the AFFF utilized at NASWI and
NOLF did not reasonably nor adequately describe the hazards of AFFF. Defendants knew or
should have known of these hazards when the product was distributed. Defendants
manufactured, marketed, distributed, and sold the AFFF to NASWI and NOLF, knowing that
the PFASs contained in the AFFF presented an unreasonable risk to human health and the
environment, and were inherently dangerous.

41.  The communities of Oak Harbor and Coupeville are located near NAWSI and
NOLF, respectively, and have widespread contamination in their water supply as a result of the
AFFF manufactured by Defendants.

42.  The Coupeville water system serves over 2,000 customers both inside the town
limits and out of town through 11.6 miles of water main lines within the town, and through 13.2
miles of water mains located out of town.

43.  Residents of these communities and other areas of Whidbey Island receive their
potable water either from private individual and community wells, or from their local town or
municipal water provider. Water from Coupeville comes from two wells located in town and
the Fort Casey well field located out of town. Fort Casey is the primary source of water, and the

in-town wells are used during the summer months when the demand is greatest. Several of
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Coupeville's wells and the post-treatment distribution point at the Fort Casey Treatment Plant
have regularly tested positive for elevated levels of PFAS, including without limitation PFOA,
PFBS, PFHxA, and PFHXS.

44.  Water samples taken by the Navy on March 23, 2018, and validated on October
5, 2018, indicate drinking water contaminated with elevated PFAS levels at: (a) the post
treatment distribution point for the Coupeville Fort Casey Treatment Plant (PFAS levels over
106 parts per trillion); (b) Well 108, also known as the Keystone Hill Well (PFAS levels over
170 parts per trillion); and (c) Well 287 (PFAS levels over 82 parts per trillion). These levels
far exceed the minimum risk guideline levels for PFASs recommended by the Environmental
Protection Agency and Agency for Toxic Substances and Disease Registry (“ATSDR”).”
Those wells provide water to the Town of Coupeville, including patients at Whidbey General
Hospital, approximately 1,000 primary and high school students, and the countless tourists who
visit Coupeville and Whidbey Island every year.

45, In October 2018, the Navy discovered PFASs in Whidbey Island's surface
waters following routine storm water drain maintenance at NASWI. During the investigation,
Navy officials reportedly found the chemicals in Clover Valley Creek, which runs along
NASWI and into Dugualla Bay. Test results showed PFASs were leaving NASWI via the creek
at levels of 172 parts per trillion at the installation’s eastern boundary and 149 parts per trillion
near the inlet to Dugualla Bay.

46. In or around May 2017, the Navy notified Plaintiff, and others, of its verified
testing results stating that their drinking water was contaminated with PFAS. By this time,
several studies and assessments conducted by the Navy in conjunction with CH2M Hill, the
EPA Region 10, the ATSDR Region 10, the Washington State Department of Ecology, the

Washington State Department of Health, and Island County Public Health confirmed the

7 see Lifetime Health Advisories and Health Effects Support Documents for Perfluorooctanoic Acid and
Perfluorooctane Sulfonate, 81 Fed. Reg. 101, 33250 (May 25, 2016) (establishing guidelines of 70 ppt for PFOA
and PRFOS); see also Toxicological Profile for Perfluoroalkyls Draft for Public Comment, 83 Fed. Reg. 120, 28849
(June 20, 2018) (establishing stricter guidelines of 11 ppt for PFOA and 7 ppt for PFOS).
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existence of widespread PFAS contamination of the Island’s water resources, including without
limitation areas in and around the City of Oak Harbor and Coupeville. The Navy study
concluded that decades of use, storage, and disposal of AFFF containing PFASs at NASWI and
NOLF caused the contamination of groundwater in the contaminated areas.®

47. In fact, a summary report prepared by the Navy dated November 2016 was
released which reported that PFASs were detected in groundwater samples taken from, without
limitation, monitoring wells MW31-7A and MW31-9A at NASWI Area 31. PFOA
concentrations in monitoring wells MW31-7A and MW31-9A were measured at 58.5 pg/L
(58,500 ppt) and 26.1 pg/L (26,100 ppt), respectively. PFOS concentrations in monitoring
wells MW31-7A and MW31-9A were measured at 0.422 ug/L (422 ppt) and 2.37 pg/L (2,370
ppt), respectively.

48. Regulatory investigations have concluded that the basis for this widespread
contamination of the Island's ground water is decades of use, storage, and disposal of AFFF
containing PFASs manufactured and sold by Defendants at NASWI and NOLF.

49.  The release of large quantities of water in firefighting training activities
continues to further spread and exacerbate the contamination.® Meanwhile, Coupeville’s 2,000
water customers, including sensitive consumers such as schools attended by nearly a thousand
children and Whidbey General Hospital, drink the contaminated water. PFASs not only leak
and threaten more of Whidbey Island's water supplies, but are additionally discharged through

the groundwater, surface water runoff, creeks, and pump stations into the waters of the United

8 Naval Facilities Engineering Command Northwest, PFAS Groundwater and Drinking Water Investigation,
(https://www navfac.navy mil/navfac_worldwide/pacific/fecs/northwest/about_us/northwest_documents/environm
ental-restoration/pfas-groundwater-and-drinking-water-investigation.html (last visited February 5, 2019).

® Beginning July 1, 2018, the use of PFAS containing Class B firefighting foam for training is prohibited across
Washington. See Wash. Rev. Code § 70.75A et seq. (2018). At the federal level, the ATSDR health risk limit is
seven (7) parts per trillion and the Environmental Protection Agency Lifetime Health Advisory limit is 70 parts per
trillion. Toxicological Profile for Perfluoroalkyls Draft for Public Comment, 83 Fed. Reg. 120, 28849. Vermont
has a combined level of 20 ppt for PFOA and PFOS. New Jersey has a maximum contaminant level of 14 ppt for
PFOA. 50 N.J. Reg. 1939(a) (September 4, 2018). California has listed PFOA and PFOS on its Proposition 65 list
as a chemical known to cause reproductive toxicity under the Safe Drinking Water and Toxic Enforcement Act of
1986.
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States, and ultimately into Penn Cove and Puget Sound, harming water quality and habitat, and
in particular adversely impacting the robust commercial shellfish industry that calls Penn Cove
home.

D. Medical Monitoring is Needed and Necessary

50.  The hazardous substances to which Plaintiff and the Class have been exposed
are known to cause serious illnesses, as described herein and including without limitation
various forms of cancer. Persons such as Plaintiff and the Class who have been significantly
exposed to the hazardous substances caused by Defendants’ tortious conduct have a
significantly increased risk of contracting one or more diseases as described herein, including
but not limited to cancer.

51.  The exposure to which Plaintiff and the Class have been subjected make it
reasonably necessary for them to undergo periodic diagnostic medical examinations different
from what would be prescribed in the absence of their exposure. Monitoring procedures exist
that make possible the early detection of the diseases and/or illnesses for which Plaintiff and
the Class are at an increased risk.

52. Early diagnosis and treatment for the cancers, diseases, and disorders caused by
PFAS exposure is essential to detect and mitigate long-term health consequences in Plaintiff
and the Class. Simple procedures including, but not limited to, blood tests, skin evaluations,
scans, urine tests, and physical examinations are well-established and readily available.

53.  These measures are essential to preventing and/or mitigating long-term health
consequences that will be borne by Plaintiff and the Class Members through no fault of their
own due to Defendants’ actions in exposing Plaintiff and the Class Members to dangerous
chemicals and, in some cases, these measures are likely to prove life-saving.

54.  The requested tests, procedures, scans, and examinations are different from
standard medical care, and will be specifically tailored to assess and monitor conditions that

pertain to PFAS exposure. These tests, procedures, scans, and examination would not be
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necessary in the absence of a known exposure to these chemicals. Further, these tests,
examinations, and procedures will need to occur more frequently than the normal
recommended schedule of examinations for a population that had not been exposed to these
levels of PFAS chemicals.

55.  The required testing is reasonably necessary and in accord with current medical
and scientific procedures. Plaintiff and the Class have no other adequate remedy at law, and
medical monitoring through the establishment of a medical monitoring fund is reasonably
necessary.

E. Defendants’ AFFF Containing PFAS is Commingled

56.  Once AFFF containing PFASSs, including without limitation PFOA and PFOS,
are released into the environment it is difficult to identify the specific company that
manufactured that particular AFFF. Environmental AFFF contamination comes from the
supplies of different Defendant manufacturers that have been mixed together even when used
or found in a single location such as a training area or retention pond.

57.  This is the case on Whidbey Island, where AFFF containing PFASs was used
and entered the environment and groundwater in several areas at NASWI and NOLF. The
specific Defendants whose AFFF containing PFASs contributed to the contamination of a
specific water supply in different parts of the contaminated areas are not readily identifiable.

58.  The specific manufacturer, distributor, or seller of a particular batch of AFFF
containing PFASs that has contaminated Plaintiff's or the Class Members’ blood, a water well,
surface water, groundwater, Coupeville's water system, or the environment may ultimately be
unidentifiable. Plaintiff must therefore pursue all Defendants, jointly and severally, for any
indivisible harm and injuries which Defendants collectively caused Plaintiff and the Class
Members.

59. Each Defendant participated in a statewide and national market for AFFF

containing PFASs during the Class Period. AFFF containing PFASs is fungible. It is difficult, if
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not impossible, to identify the exact Defendant who manufactured any particular AFFF
containing PFASs found in Plaintiff's and the Class' blood and their property, and the
environment, groundwater, surface water, and soil.

60.  Each Defendant participated in a common plan to commit the acts complained
of herein. Each Defendant acted tortiously in pursuit of a common plan to knowingly and
intentionally manufacture, market, distribute, and sell toxic and dangerous AFFF containing
PFASs.

61. Defendants are jointly and several liable for manufacturing, distributing, and
selling defective products into the stream of commerce as part of a concerted course of action
and as a joint enterprise.

PLAINTIFF’S EXPERIENCE

62.  Plaintiff Krista Jackson is a resident of, and property owner in, the Oak Harbor
community area in Island County, Washington. Ms. Jackson acquired title to her property in
2004 and has continuously lived there from 1999 to the present.

63.  Plaintiff, like many other Class Members, receives water from a private
community well located on her property which also serves several other neighboring families
and that is contaminated by PFASs. The level of contamination of Plaintiff's and her neighbors’
water has tested at triple to 13 times the minimum appreciable risk level for adverse health
effects set by ATSDR.

64.  Plaintiff and her neighbors have regularly consumed, bathed in, washed with,
and cooked with water containing PFASs and have been, and are being, significantly exposed
to elevated levels of PFASs.

65.  PFASs have entered Plaintiff's property and home and accumulated in the pipes,
faucets, showerheads, and appliances. PFASs have accumulated in surface water on her
property through irrigation. As a result of exposure to PFASs, Plaintiff's property has declined

in value.
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66.  Plaintiff has been exposed to elevated levels of PFASs from the contaminated
water supply at triple the ATSDR minimum appreciable health risk level. As a result of her
exposure to PFASs, Plaintiff has experienced bioaccumulation of PFASs in her blood which
heightens the risk of developing serious adverse health conditions, including liver and immune
system conditions, high cholesterol levels, changes in thyroid hormone, hypertension,
ulcerative colitis, fertility issues, and kidney cancer.

CLASS ACTION ALLEGATIONS
67.  Plaintiff brings this action pursuant to Federal Rule of Civil Procedure 23 on

behalf of herself and all members of the “Property Damage Class,” defined as:

The Property Damage Class

All individuals or entities who own real property within 20 miles
of the service area of (1) the Town of Coupeville water supply; or
(2) any private, individual, or community water well that tested
positive for PFAS contamination.

Such persons are collectively referred to herein individually as a “Property Damage Class
Member” and collectively as the “Property Damage Class.” The Property Damage Class can
be readily ascertained by regulatory studies, census data and local property records.

68.  Plaintiff brings this action pursuant to Federal Rule of Civil Procedure 23 on
behalf of herself and all members of the “Medical Monitoring Class,” defined as:

The Medical Monitoring Class

All individuals who are or were residents, or part-time residents,
of Whidbey Island who, after 1970, consumed water from (1) the
Town of Coupeville water supply; or (2) a water system or
subsystems on Whidbey Island that test positive for PFAS
contamination, including but not limited to individual or
community water supply wells.

69.  The Classes described in this Complaint may be jointly referred to as the
“Class” and proposed Members of the Classes may be jointly referred to as “Class Members.”
Excluded from the Class are: (1) any Judge or Magistrate Judge presiding over this action and

members of their families; (2) Defendants, Defendants’ subsidiaries, parents, successors,
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predecessors, and any entity in which the Defendants or their parents have a controlling interest
and their current or former employees, officers and directors; (3) persons who properly execute
and file a timely request for exclusion from the Class; (4) persons whose claims in this matter
have been finally adjudicated on the merits or otherwise released; (5) Plaintiff’s counsel and
Defendants’ counsel; and (6) the legal representatives, successors, and assigns of any such
excluded persons.

70.  Plaintiff reserves the right to modify the class definitions as additional
information is learned through discovery.

71.  Plaintiff is a member of the proposed Classes she seeks to represent. Plaintiff
satisfies the numerosity, commonality, typicality, adequacy, and predominance prerequisites
for suing as a representative party pursuant to Rule 23 of the Federal Rules of Civil Procedure.

72. Numerosity. The exact number of proposed Class Members is currently not
known, but is believed to consist of thousands of former or current property owners and
individuals who have been exposed to and consumed PFASSs, or suffered economic damage
from PFAS contamination, making joinder of each individual Class Member impracticable.

73. Commonality. Common questions of law and fact exist for the proposed Class’
claims and predominate over questions affecting only individual Class Members. Common
questions include, without limitation:

a. Whether and to what extent Defendants contaminated Plaintiff’s and the

Class Members’ water supply with PFASS;

b. What acts of Defendants caused Plaintiff and the Class to be exposed to

PFAS contaminated water;

C. Whether Defendants knew or should have known exposure to PFASs
could increase health risks;
d. Whether Defendants made illegal or misleading representations

regarding the health impacts of PFASS;
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e. Whether Defendants suppressed information about the dangers of using
products they manufactured, sold, and/or widely distributed;

f. Whether Defendants failed to warn about the potential for harm and the
dangers of using, products they manufactured, marketed, sold, and/or widely
distributed;

g. Whether Defendants knew or should have known that their AFFF
contained persistent, stable, and mobile chemicals that were likely to contaminate
groundwater;

h. Whether Defendants acted with deliberate indifference to a known or
obvious danger;

I. Whether Defendants’ actions or failure to act constituted gross
negligence or recklessness;

J. Whether PFAS contamination caused and continues to cause a
continuous invasion of the property rights of Plaintiff and the Class such that their
property values have or continue to decline in value;

k. Whether PFAS contamination caused and continues to cause a
continuous invasion of the property rights of Plaintiff and the Class such that it has
substantially interfered with Plaintiff’s and the Class’ use and enjoyment of their
property;

l. Whether Defendants are liable to Plaintiff and the Class for their actions;

m. Whether Plaintiff and Class Members are entitled to damages and other
monetary and equitable relief, including but not limited to punitive damages,
declaratory, and prohibitory and mandatory injunctive relief against Defendants; and

n. What monitoring, limiting, and supervisory procedures and practices

should Defendants be required to implement to ensure ongoing protection of each Class
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Member’s rights and as part of any prohibitory and mandatory injunctive relief ordered

by the Court.

74.  Typicality. Plaintiff’s claims are typical of the claims of the proposed
Class because, among other things, Plaintiff's and Class Members’ legal claims all arise from
Defendants’ unlawful practices, and Plaintiff and Class Members sustained similar injuries,
harm, and damages as a result of Defendants’ uniform illegal conduct.

75.  Adequacy. Plaintiff will fairly and adequately protect the interests of the Class.
Her interests do not conflict with Class Members’ interests and she has retained counsel
competent and experienced in complex and class action litigation to vigorously prosecute this
action on behalf of the Class. In addition to satisfying the prerequisites of FRCP 23(a), Plaintiff
satisfies the requirements for maintaining a class action under FRCP 23(b)(2) and (3).

76.  Common questions of law and fact predominate over any questions affecting
only individual Class Members and a Class action is superior to individual litigation because:

a. The amount of damages available to an individual Plaintiff is insufficient
to make litigation addressing Defendants’ conduct economically feasible in the absence
of the class action procedure;

b. Individualized litigation would present a potential for inconsistent or
contradictory judgments, and increases the delay and expense to all parties and the court
system; and

C. The class action device presents far fewer management difficulties and
provides the benefits of a single adjudication, economy of scale, and comprehensive

supervision by a single court.

FIRST CAUSE OF ACTION
Negligence
(On Behalf of the Plaintiff and the Classes)

77.  Plaintiff and members of the Class incorporate by reference the foregoing

allegations.
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78.  Defendants owed Plaintiff and members of the Class a duty to act reasonably,
and exercise reasonable care, in designing, manufacturing, creating, marketing, selling,
distributing, and/or labelling of AFFF containing PFASs, and not to sell into the marketplace
inherently dangerous AFFF when it was imminent and certain that it would be released into the
environment, including the local groundwater.

79. Defendants knew or should have known: (a) exposure to PFASs was and is
hazardous to the environment and to human health; (b) the manner in which they were
manufacturing, creating, marketing, selling, distributing, and labelling AFFF containing PFASs
was and is hazardous to human health through its potential for bioaccumulation in human
blood, organs, and tissue which causes serious health effects, including cancer; (c) PFASs are
highly soluble in water, highly mobile, extremely persistent in the environment, and highly
likely to contaminate water supplies if released; (d) the manner in which they were
manufacturing, marketing, and selling AFFF containing PFASs would result in the
contamination of the Coupeville water system, as well as of private individual and community
well drinking water supplies on Whidbey Island and the contaminated areas, because of the
proximity thereof to NASWI and NOLF.

80.  Defendants manufactured, marketed, sold, distributed, and/or labelled their
products: (a) with knowledge that AFFF containing toxic levels of PFASs would be: (1) used in
firefighting exercises and situations at NASWI and NOLF and that as a result these toxic
substances would be released into the environment and groundwater; and (2) stored in
firefighting systems and tanks on Navy bases, including NASWI and NOLF, and that such
systems and storage were used and maintained in such a manner that toxic PFASs would be
released into the environment and groundwater; and (b) with knowledge of the dangerous and
hazardous properties of AFFF containing PFASs and the manner in which AFFF containing
these toxic substances would be used, stored, and maintained at NASWI and NOLF. It was

foreseeable that AFFF containing PFASs would contaminate the surrounding environment,
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surface water, groundwater, waters of the United States, and drinking water supplies of
Whidbey Island, Coupeville, and the contaminated areas as a result of their proximity to
NASWI and NOLF.

81. Defendants knew or should have known that safety precautions would be
required to prevent the release of PFASs into the environment, surface water, groundwater,
waters of the United States, and drinking water supplies surrounding NASWI and NOLF. As
manufacturers, marketers, distributors, and sellers of AFFF containing PFASs, Defendants
were best positioned to provide adequate instructions, proper labeling, and sufficient warnings
about their PFAS containing AFFF products. The burden on Defendants to provide adequate
instructions, proper labeling, and sufficient warnings about their AFFF product and to guard
against this foreseeable harm was minimal.

82. Defendants had a duty to warn of the hazards associated with AFFF containing
hazardous and dangerous levels of PFASs entering and poisoning the Whidbey Island
environment, groundwater, and property of Plaintiff and members of the Classes. Considering
the above factors regarding risk, foreseeability, social utility, burden of guarding against the
harm, and the practical consequences of placing that burden on Defendants, Defendants owed a
cognizable duty to Plaintiff and members of the Classes to not contaminate the Coupeville and
private individual and/or private community well water supplies and the surrounding
environment and groundwater with AFFF containing PFASs.

83.  Defendants had a duty to warn of the hazards associated with AFFF containing
PFASs entering into and contaminating the environment, surface water, groundwater, drinking
water supplies, and property of Plaintiff and members of the Classes. Defendants, as
manufacturers, marketers, distributors, and sellers of AFFF owed Plaintiff and members of the
Classes a cognizable duty to exercise reasonable care to ensure that AFFF was manufactured,
marketed, distributed, and sold in such a manner as to ensure that the purchasers and users of

AFFF were aware of the potential harm PFASs can cause to human health and the environment.
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Upon learning of the release of the PFAS contaminants, all Defendants owed Plaintiff and the
Class a duty to warn and notify them and/or act reasonably before the contamination harmed
and injured Plaintiff and the Class and their property in order minimize and mitigate the
damage.

84. Defendants breached their duty by allowing PFASs to be released into the
Coupeville and private individual and community well drinking water supplies of Whidbey
Island, the contaminated areas, and the property of Plaintiff and the Class, and through their
failure to warn and notify users of AFFF of the danger that PFASs would enter into and poison
the Whidbey Island environment, groundwater, and Plaintiff and the Class and their property.

85. Defendants negligently, grossly negligently, and/or recklessly, breached their
legal duties to Plaintiff and the Class, causing the contamination of the Coupeville and private
individual and community well drinking water supplies in and around Whidbey Island, the
contaminated areas, and the property of Plaintiff and the Class. Defendants failed to exercise
even slight care, and their negligence was and is substantially and appreciably greater than
ordinary negligence.

86. Defendants also breached their duties owed to the Plaintiff and the Class by
failing to take reasonable, adequate, and sufficient steps or actions to eliminate, correct,
remediate, mitigate, or remedy any contamination after it occurred. Defendants’ failure to
notify Plaintiff and the Class in a timely manner of the PFAS contamination of the Coupeville
and private individual and community well drinking water supplies, the environment, and the
property of Plaintiff and the Class constitutes additional breaches of the duties that Defendants
owed Plaintiff and the Class.

87. Defendants’ breaches of their duties were direct and proximate causes of the
harm to Plaintiff and the Class, and their injuries, damages, and the imminent, substantial, and
impending harm to their health and property. Defendants’ breaches of their duties caused the

drinking water in both the Coupeville and private individual and community well water
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supplies, the Whidbey Island environment, and the property of Plaintiff and the Class to
become contaminated with unsafe and dangerous levels of PFASs.

88.  Asadirect result of Defendants’ breach of their duty to timely notify the
community and act reasonably in warning of the presence of PFASs in AFFF, Plaintiff and the
Class were delayed from undertaking effective and immediate remedial measures. Plaintiff and
the Class have expended and/or will be forced to expend significant resources to test, monitor,
and remediate the poisonous effects of Defendants’ negligence and/or gross negligence for
many years. Plaintiff and the Class suffered foreseeable harm, injuries, and damages as a
proximate result of Defendants’ negligent and/or grossly negligent breach of their duties as set
forth above. At the time Defendants breached their duties to Plaintiff and the Class,
Defendants’ acts and/or failures to act posed recognizable and foreseeable risks of apparent
harm, injury, damage, and danger to Plaintiff and the Class, entitling them to be protected
against Defendants’ actions and/or inactions.

89.  Plaintiff and members of the Classes have been significantly exposed to a
proven hazardous substance through the negligent and/or grossly negligent actions of
Defendants. As a proximate result of exposure, Plaintiff and members of the Classes suffer
from a significantly increased risk of contracting one or more serious latent diseases. That
increased risk makes periodic diagnostic medical examinations reasonably necessary.
Monitoring and testing procedures exist which make the early detection and treatment of these
diseases possible and beneficial.

90.  Asdescribed more fully herein, exposure to AFFF containing PFASs leads to
bioaccumulation of PFOA and PFOS in human blood, organs, and tissue thereby seriously
increasing the risk of contracting numerous diseases. Medical tests currently exist that can
determine the level of PFASs in the blood. Exposure to and bioaccumulation of PFASs
significantly increases the risk of contracting a serious medical condition. Accordingly,

periodic medical examinations to detect latent diseases are both reasonable and necessary. A
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thorough medical monitoring plan, following common and accepted medical practices, can and
should be developed for the Plaintiff and members of the Medical Monitoring Class to assist in
the early detection and beneficial treatment of the diseases that can develop as a result of
exposure to PFASs.

91. Neither Plaintiff nor other members of the Classes contributed to the unlawful
conduct set forth herein, nor did they contribute to Defendants’ unlawful, unfair, and deceptive
practices, nor to the insufficient measures to provide a safe product and to safeguard the health
and property rights of Plaintiff and members of the Classes.

92.  Plaintiff and members of the Classes seek compensatory damages with pre-and-
post judgment interest, the costs of suit, attorneys’ fees, and other and further relief as this
Court deems just and proper, in an amount to be determined at trial, resulting from the harm,
damage, and injuries to their persons and property sufficient to compensate them for such harm
and losses sustained, and to restore them to their original position, including but not limited to:
(a) the difference between the current value of their properties and such value if the harm had
not been done; (b) the cost of repair or restoration; (c) (c) injuries to persons; (d) the need for
and development of a thorough medical monitoring plan, following common and accepted
medical practices as an element of damages; and (e) actual, consequential, and nominal
damages, flowing from the negligence and/or gross negligence which are the natural and

proximate result of Defendants’ conduct.

SECOND CAUSE OF ACTION
Private Nuisance
(On Behalf of the Plaintiff and the Property Damage Class)

93.  Plaintiff and the Property Damage Class Members incorporate by reference the
foregoing allegations.

94, Under RCW 7.48.010, an actionable nuisance includes, among other things,
“whatever is injurious to health or indecent or offensive to the senses . . . so as to essentially

interfere with the comfortable enjoyment of the life and property.” Nuisance includes activities
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that “annoy[], injure[] or endanger the comfort, repose, health or safety of others . . . or in any
way render[] other persons insecure in life, or in the use of property.” RCW 7.48.120.

95. Under RCW 7.48.150, a private nuisance is “[e]very nuisance not included in
the definition of [public nuisance in] RCW 7.48.130.” “A public nuisance is one which affects
equally the rights of an entire community or neighborhood, although the extent of the damage
may be unequal.” RCW 7.48.130.

96.  Plaintiff and the Property Damage Class are owners of real property with the
right of possession. Defendants’ acts and/or failures to act as set forth herein were affirmative,
voluntary, and intentional. These acts were performed in reckless disregard of the potential for
PFASs to be disbursed through the water and onto the land and property of Plaintiff and the
Property Damage Class. Defendants knew, or should have known, that large amounts of PFASs
could and would enter onto and into the properties of Plaintiff and the Property Damage Class
as it has.

97. Defendants’ negligent, reckless, willful, wanton, and/or intentional acts and
failures to act caused PFASs to contaminate the drinking water and property near NASWI and
NOLF which injured, harmed and unreasonably interfered with the use and enjoyment of
Plaintiff's and the Property Damage Class’ property. The potential danger from the
contamination of drinking water, soil, and improvements at their residences has caused Plaintiff
and the Property Damage Class significant and unreasonable inconvenience and expense and
has substantially interfered with the use of their properties such that it is offensive and has
caused significant harm, injury, inconvenience, and annoyance.

98.  Accordingly, Plaintiff and the Property Damage Class seek damages from
Defendants resulting from injury and harm to their persons and property in a sufficient amount
to compensate them and to restore Plaintiff and the Property Damage Class to their original
position, including but not limited to: (a) the difference between the current value of their

properties and the value if the harm had not been done; (b) the cost of repair or restoration; (c)
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the value of the use of the continuous nuisance; and (d) actual, consequential, and nominal

damages from the nuisance proximately caused by Defendants, in an amount to be proved at

trial.
THIRD CAUSE OF ACTION
Product Liability - Failure to Warn
(On Behalf of the Plaintiff and the Classes)
99.  Plaintiff and members of the Classes incorporate by reference the foregoing
allegations.

100. Defendants knew or should have known: (a) exposure to PFASs was hazardous
to the environment and to human health; (b) the manner in which they were manufacturing,
marketing, distributing, and selling AFFF containing PFASs was hazardous to human health
and the environment; and (c) the manner in which they were manufacturing, marketing,
distributing, and selling AFFF containing PFASs would result in the contamination of the
Coupeville and private individual and community water supplies and Plaintiff’s and the
members of the Classes’ bodies and property as a result of their proximity to NASWI and
NOLF.

101. Defendants had a duty to warn of the hazards associated with AFFF containing
PFASs entering and poisoning the environment, water supplies, groundwater, and the bodies
and property of Plaintiff and members of the Classes because they knew of the dangerous,
hazardous, toxic, and poisonous properties of AFFF.

102. Defendants failed to provide sufficient warning to purchasers that the use of
their AFFF products would cause PFAS to be released into the environment, water supplies,
surface water, groundwater, and bodies and property of Plaintiff and members of the Classes
and cause the exposure and bioaccumulation of these toxic and poisonous chemicals in the
bodies, organs, and tissues of Plaintiff and the Classes thereby increasing their risk of

developing numerous diseases as set forth herein, along with extensive property damage.
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103.  Adequate instructions and warnings on the AFFF containing PFASs products
could have reduced or avoided these foreseeable risks of harm and injury to Plaintiff and
members of the Classes and their properties. If Defendants provided adequate warnings: (a)
Plaintiff and the Classes could have and would have taken measures to avoid or lessen their
exposure (e.g., choosing not to live in the contaminated area); and (b) end users and
governments could have taken steps to reduce or prevent the release of PFASS into the
environment, water supplies, surface water, groundwater, and bodies and property of Plaintiff
and the Classes. Defendants’ failure to warn was a direct and proximate cause of the
environmental and health impacts from PFASs that came from the use, storage, and disposal of
AFFF containing PFASs at NASWI and NOLF. Crucially, Defendants’ failure to provide
adequate and sufficient warnings for the AFFF containing PFASs they manufactured,
marketed, distributed, and sold renders the AFFF a defective product.

104. Defendants were negligent in their failure to provide Plaintiff and the members
of the Classes with adequate warnings or instruction that the use of their AFFF products would
cause PFAS to be released into the environment, water supplies, surface water, groundwater,
and bodies and property of Plaintiff and members of the Classes. As a result of Defendants’
conduct and the resulting contamination: (a) the value and marketability of the property of
Plaintiff and the Property Damage Class has been and will continue to be diminished; (b)
Plaintiff and the Property Damage Class have suffered the cost of remediation of their
properties and or mitigation systems for those properties, and the cost of alternative water; (c)
Plaintiff and the Property Damage Class have lost use and enjoyment of their properties, and
have suffered annoyance, discomfort, and inconvenience as a consequence of the
contamination of their properties by Defendants; (d) Plaintiff and the Medical Monitoring Class
have been injured by exposure to PFASs because exposure has significantly increased their risk

of developing the illnesses described herein and/or actually to develop these illnesses.
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105. Defendants’ negligent failure to warn directly and proximately caused the harm

to and damages suffered by Plaintiff and the members of the Classes.

FOURTH CAUSE OF ACTION
Product Liability - Defective Design
(On Behalf of the Plaintiff and the Classes)

106. Plaintiff and members of the Classes incorporate by reference the foregoing

allegations.

107. Defendants knew or should have known: (a) exposure to PFASs is hazardous to
the environment and to human health; (b) the manner in which they were manufacturing,
marketing, distributing, and selling AFFF containing PFASs was hazardous to human health
and the environment; and (c) the manner in which they were manufacturing, marketing,
distributing, and selling AFFF containing PFASs could and would result in the contamination
of the Coupeville and private individual and community water supplies and Plaintiff and
members of the Classes’ bodies and property because of the proximity to NASWI and NOLF.

108. Knowing of the dangerous and hazardous properties of the AFFF containing
PFASs, Defendants could have manufactured, marketed, distributed, and sold alternative
designs or formulations of AFFF that did not contain hazardous, toxic, and poisonous PFASSs.
These alternative designs and formulations were already available, practical, and
technologically feasible. The use of these alternative designs would have reduced or prevented
the reasonably foreseeable harm to persons and property caused by the Defendants’
manufacture, marketing, distribution, and sale of AFFF containing hazardous, toxic, and
poisonous PFASs.

109. The AFFF containing PFASs that was manufactured, marketed, distributed, and
sold by the Defendants was so hazardous, toxic, poisonous, and dangerous to human health and
the environment that the act of designing, formulating, manufacturing, marketing, distributing,

and selling this AFFF was unreasonably dangerous under the circumstances.
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110. The AFFF designed, formulated, manufactured, marketed, distributed, and sold
by Defendants was defectively designed and the foreseeable risk of harm could and would have
been reduced or eliminated by the adoption of a reasonable alternative design that was not
unreasonably dangerous. Defendants’ defective design and formulation of AFFF was a direct
and proximate cause of the dangerous, toxic, and poisonous environmental and health impacts
from PFASs that came and continues to come from the past and continuing use and storage of
AFFF containing PFASs at NASWI and NOLF.

111. Defendants’ defective design and formulation of AFFF containing PFASs
caused the contamination described herein resulting in a diminution in the value and
marketability of the Plaintiff's and the Property Damage Class’ property which will continue to
be diminished. As a direct result of the harm and injury caused by Defendants’ defective design
and the contamination described herein, Plaintiff and the Class Members have: (a) been
damaged by the cost of remediation and mitigation of the contamination of their properties and
the cost of alternative water; (b) lost use and enjoyment of their properties and have suffered
discomfort, inconvenience, and annoyance; and (c) been exposed to PFAS and other toxic
substances that has significantly increased their risk of developing the diseases and illnesses
described herein and/or caused them to actually develop illnesses associated with such
exposure.

112. Defendants’ negligent failure to design a reasonably safe product directly and
proximately caused the harm to and damages suffered by Plaintiff and the members of the

Classes.

FIFTH CAUSE OF ACTION
Medical Monitoring
(On Behalf of the Plaintiff and the Medical Monitoring Class)

113.  Plaintiff and the Medical Monitoring Class incorporate by reference the

foregoing allegations.
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114. Plaintiff and the Medical Monitoring Class have accumulated PFASs from
Defendants’ AFFF in their blood and body and have an increased risk of developing the
diseases, illnesses, and adverse health conditions set forth herein. As a result, they have
suffered and sustained a present concrete injury-in-fact constituting standing for an independent
claim or cause of action (and also as an element of damages) for medical monitoring associated
with Plaintiff’s and Medical Monitoring Class’s other claims, and for those Class Members
who have actually developed the diseases and conditions resulting from exposure to
Defendants’ PFASs containing AFFF.

115. Plaintiff and the Medical Monitoring Class have an increased risk of developing
and contracting serious latent diseases and health conditions as set forth herein that are
medically cognizable: (a) from a significant exposure to a proven hazardous substance with a
proven or probable causal link to a human disease; (b) proximately caused by the Defendants’
negligence or intentional acts; and (c) that creates a significantly increased risk to Plaintiff and
the Medical Monitoring Class who have been actually exposed to Defendants” AFFF
containing PFASs.

116. Plaintiff’s and the Medical Monitoring Class’s increased risk of latent diseases
and health conditions makes periodic diagnostic medical examinations reasonably necessary.
This monitoring procedure exists and makes the early detection and treatment of these PFAS
related diseases possible and beneficial. The prescribed monitoring is different from that
normally recommended in the absence of exposure and is reasonably necessary according to
contemporary scientific principles. A treatment exists that makes the early detection of these
diseases beneficial.

117. Defendants knew or should have known that the manner in which they were
manufacturing, marketing, distributing, and selling AFFF containing PFASs would result in the

contamination of the municipal, community, and private individual and community well
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drinking water supplies of Plaintiff and the Medical Monitoring Class as a result of their
residence’s proximity to the contaminated areas, NASWI, and NOLF.

118. Defendants knew or should have known that exposing humans to PFAS
contamination would be hazardous to human health and the environment. Plaintiff and the
Medical Monitoring Class have been exposed to PFASs and potentially other toxic substances
that resulted from the use, storage, and discharge of Defendants’ AFFF at NASWI and NOLF.

119.  As further set forth herein, exposure to PFASs leads to the bioaccumulation of
these toxic, dangerous, hazardous, and poisonous chemicals in the blood, seriously increasing
the risk of contracting numerous diseases. Medical tests currently exist that can determine the
level of the PFAS related contaminates in the blood and organs of the body.

120. Because exposure to and bioaccumulation of PFASSs significantly increases the
risk of contracting one or more serious medical conditions, thorough, periodic, and regular
medical monitoring and examinations following common and accepted medical practices can
and should be developed for the Plaintiff and the Medical Monitoring Class for the early
detection and beneficial treatment of the serious latent diseases that can develop as a result of
exposure to PFASs released and discharged from Defendants’ toxic, hazardous, dangerous, and

poisonous AFFF.

SIXTH CAUSE OF ACTION
Trespass
(On Behalf of the Plaintiff and the Property Damage Class)

121.  Plaintiff and the Property Damage Class Members incorporate by reference the
foregoing allegations.

122.  Plaintiff and the Property Damage Class own and possess their drinking water
well systems that extract groundwater in Whidbey Island. Plaintiff and the Property Damage
Class actually and actively exercise their rights to appropriate and use groundwater drawn from
their wells. Neither Plaintiff nor any Property Damage Class Member gave any Defendant

permission to cause PFASs to enter their groundwater wells. Defendants’ acts and failures to
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act caused PFAS contaminants to enter upon Plaintiff's and the Property Damage Class
Members’ property.

123. Defendants manufactured, promoted, marketed, distributed, and sold AFFF
containing PFASs, which Defendants knew or reasonably should have known would be
discharged and release toxic PFASs, PFOA, and PFOS into the ground and intrude upon,
contaminate, and damage Plaintiff’s and Property Damage Class Members' persons and
possessory property interests. Defendants’ willful conduct directly resulted in the placement of
its products, AFFF containing PFASSs, including without limitation PFOA and PFOS, on and in
property owned by Plaintiff and the Property Damage Class Members without permission or
right of entry.

124.  Defendants knew or should have reasonably known, without limitation: (a) their
acts and failures to act would cause injury and damage, including PFAS contamination of the
private and public groundwater supply; (b) their deliberate acts and failures to act would and in
fact did release PFAS contaminants which were substantially certain to invade the water and
properties of Plaintiff and the Property Damage Class; (c) PFAS contamination would migrate
into Plaintiff’s and the Property Damage Class’ groundwater wells and drinking water; (d)
PFASs have a propensity to contaminate groundwater aquifers when released into the
environment; () PFASs are mobile and persistent contaminants which migrate, drift, and move
substantial distances within groundwater aquifers; and (f) PFASs are toxic and hazardous to
water systems and human health.

125. Each Defendant is a substantial factor in bringing about the contamination of
Plaintiff’s and the Property Damage Class’ wells, and each Defendant aided and abetted the
trespasses and is jointly and severally responsible for the injuries and damage caused to
Plaintiff and the Property Damage Class. Defendants’ actions resulted in PFAS contaminants
entering into Plaintiff’s and Property Damage Class’ persons and properties, damage to their

property, and substantially increased the risk of developing numerous diseases, disorders, and
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illnesses, as described herein. Defendants’ actions were done with actual malice or wanton,
reckless or willful disregard for Plaintiff’s safety, rights, and/or property. Defendants’ actions
and/or omissions were the proximate cause of Plaintiff’s and the Property Damage Class
Members’ injuries.

126. As a direct and proximate result of the Defendants’ conduct, acts, and/or failures
to act: (a) toxic PFASs have entered the persons, wells, and property of Plaintiff and the
Property Damage Class Members; (b) Plaintiff and the Property Damage Class Members have
been placed at a substantially increased risk for developing numerous diseases, disorders, and
ilinesses, as described herein; and (c) Plaintiff and the Property Damage Class Members have
suffered and sustained actual injuries and damages related to the PFAS contamination of their
wells, persons, and property, damage to their property, and consequential damages in an
amount to be proved at trial. Defendants are jointly and severally liable for all such damages,
and Plaintiff and the Property Damage Class Members are entitled to recover all such damages
and other relief, including the value of the use of the continuous trespass, as set forth herein.

127.  As aresult of their intentional and unreasonable actions or failures to act, and
their actions while knowing or having reason to know that they were unauthorized to act,
Defendants have wrongfully caused waste and injury to Plaintiff’s and the Property Damage
Class Members’ land. As a result, they are also liable for treble the amount of damages caused

by the waste and injury, as well as costs and attorneys’ fees under RCW 4.24.630.

SEVENTH CAUSE OF ACTION
Violation of Washington Consumer Protection Act, RCW 19.86
(On Behalf of the Plaintiff and the Classes)

128.  Plaintiff and members of the Classes incorporate by reference the foregoing
allegations.
129. The Washington Consumer Protection Act (“CPA”) is codified at RCW 19.86 et

seq.

COMPLAINT -33 TOUSLEY BRAIN STEPHENS PLLC

1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
TEL. 206.682.5600 « FAX 206 682.2992








© 00 ~N o o b~ w NP

NONNNNNDN R R R R R R R R R
o U B W N P O ©W 0O N o o~ W N -k O

Case 2:19-cv-00167 Document 1 Filed 02/05/19 Page 34 of 37

130. The CPA prohibits unfair methods of competition and unfair or deceptive acts or
practices in the conduct of any trade or in commerce. Defendants have engaged in unfair and
deceptive acts and practices occurring in the conduct of their trade and in commerce as set forth
herein. Defendants’ acts and practices affect the public interest. Defendants’ unfair and
deceptive acts and practices were the proximate cause of the injuries to Plaintiff and members
of the Classes set forth herein.

131. Defendants’ deceptive and unfair acts and practices occurred in trade and
commerce and were likely to mislead a reasonable or ordinary person and have the tendency
and capacity to deceive a substantial portion of the public. Defendants’ unfair acts and practices
as set forth herein are not reasonable in relation to the development and preservation of
business and are inconsistent with the public interest and had a public impact.

132. Defendants’ have committed and continue to commit deceptive acts and
practices in the conduct of trade or commerce by making misrepresentations, omissions, and
concealment of facts contrary to their own research and knowledge about the hazards and
dangers of AFFF containing PFASs to Plaintiff, members of the Classes, and the public at
large. Defendants' deceptive acts, practices, and pattern of business conduct is a part of each
Defendant's business and general course of conduct, and have the capacity to deceive the
general public in a manner that is likely to continue to deceive the public about the hazards and
dangers of its AFFF. Defendants’ acts and practices have been ongoing prior to Plaintiff
acquiring her property and prior to the deceptive acts and practices involving Plaintiff.

133.  The unfair and deceptive acts, omissions, and practices of Defendants, as
described herein, are within the penumbra of common law, statutory, or other established
concept of unfairness, are immoral, unethical, oppressive, and unscrupulous, and cause
substantial injury to Plaintiff, members of the Classes, and the public. Defendants’ acts,

omissions, and practices further constitute unfair and deceptive acts and practices in that
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Defendants’ conduct offends the public policy to warn of and eliminate persistent exposures to
bio-accumulative PFASs that pose human health or environmental threats.

134. Defendants’ sought and continue to seek to profit and capitalize on their
continuing unlawful acts described herein and the violations of Plaintiff’s and the members of
the Classes' applicable legal rights. As a direct and proximate result of Defendants’ unlawful,
unfair, and deceptive acts and practices, Plaintiff and members of the Classes have suffered
harm and injury, including but not limited to, monetary loss directly and proximately caused by
Defendants’ unlawful and unfair conduct and business practices, as well as the violation of
their legal rights.

135.  Accordingly, Plaintiff and members of the Classes are entitled to, and hereby
seek, an order of this Court enjoining Defendants from continuing to conduct business through
unlawful, unfair, and/or deceptive acts and practices, and to take corrective action as set forth
herein.

136. Plaintiff and members of the Classes are further entitled to, and hereby seek an
order for their actual damages, as well as any other further equitable relief this Court may deem
necessary, just, and proper under the circumstances. Additionally, Plaintiff and members of the
Classes seek pre-and-post judgment interest and attorneys’ fees and costs as allowed by statute.

137. Defendants’ acts, failures to act, and omissions were knowing, willful, and
committed, performed, and made with oppression, fraud, and/or malice to promote sales of
AFFF containing PFASs, in conscious disregard of the dangerous consequences and reasonably
foreseeable toxic impacts on Plaintiff, members of the Classes, and the public health and
welfare. Plaintiff requests an award of treble the actual damages sustained for Plaintiff and each
of the members of the Classes, not to exceed twenty-five thousand dollars each for Plaintiff and

each of the members of the Classes, as allowed by RCW 19.86.090.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff, individually and on behalf of the proposed Classes, requests
the Court:

a. Certify this case as a class action on behalf of the members of the Classes
defined above, appoint Krista Jackson as Class representative, and appoint her attorneys as
Class Counsel,

b. Award declaratory and other equitable relief as is necessary to protect the
interests of Plaintiff and Class Members;

C. Declare that Defendants acted with negligence, gross negligence, and/or willful,
wanton, and careless disregard for the health, safety, and property of Plaintiff and Class
Members;

d. Order Defendants to pay for a testing and monitoring protocol to test each
property and its drinking water for the properties belonging to the members of the Property
Damage Class and the Town of Coupeville water supply;

e. Order the establishment of a medical monitoring protocol for Plaintiff and the
Medical Monitoring Class;

f. Award injunctive relief as is necessary to protect the interests of Plaintiff and the
Class Members;

g. Award general damages, compensatory damages, nominal damages, and/or
treble damages not to exceed twenty-five thousand dollars each for Plaintiff and each of the
members of the Classes under RCW 19.86.090, and/or treble damages under RCW 4.24.630 to
the extent allowable to Plaintiff and Class Members in an amount to be determined at trial;

h. Award Plaintiff and Class Members their reasonable litigation expenses and
attorneys’ fees;

I Award Plaintiff and Class Members pre- and post-judgment interest to the extent

allowable; and

COMPLAINT -36 TOUSLEY BRAIN STEPHENS PLLC

1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
TEL. 206.682.5600 « FAX 206 682.2992








© 00 ~N o o b~ w NP

NONNNNNDN R R R R R R R R R
o U B W N P O ©W 0O N o o~ W N -k O

Case 2:19-cv-00167 Document 1 Filed 02/05/19 Page 37 of 37

J. Award such other and further relief as equity and justice may require or which

the Court may deem just and proper.

DATED this 5th day of February, 2019.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION

RAYMOND GRIFFIN and JOHN Case No.: 1:16-cv-05986

HUTCHINGS, individually and on behalf of

all others similarly situated, Judge: Hon. Ronald A. Guzman
Plaintiffs,

V.

BIG TEN CONFERENCE and THE
NATIONAL COLLEGIATE ATHLETIC
ASSOCIATION,

Defendants.

FIRST AMENDED CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiffs Raymond Griffin and John Hutchings bring this First Amended Class Action
Complaint and Demand for Jury Trial against Defendants Big Ten Conference (“Big Ten”’) and
the National Collegiate Athletic Association (“NCAA”) to obtain redress for all persons injured
by their reckless disregard for the health and safety of generations of Ohio State student athletes.
Plaintiffs allege as follows upon personal knowledge as to themselves and their own acts and
experiences and, as to all other matters, upon information and belief, including investigation
conducted by their attorneys.

INTRODUCTION

1. Nearly one hundred thousand student-athletes sign up to compete in college
football each year and it’s no surprise why. Football is America’s sport and Plaintiffs and a Class
of football players (defined below) were raised to live and breathe the game. During football
season, there are entire days of the week that millions of Americans dedicate to watching the

game. On game days, tens of thousands of fans fill stadium seats and even more watch around
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the world. Before each game, these players—often 18 year old freshmen in college—are riled up
and told to do whatever it takes to win and, when playing, are motivated to do whatever it takes
to keep going.

2. But Defendants Big Ten and the NCAA have kept their players and the public in
the dark about an epidemic that was slowly killing their athletes.

3. During the course of a college football season, athletes can receive more than
1,000 impacts greater than 10g’s (gravitational force) and, worse yet, the majority of football-
related hits to the head exceed 20g’s, with some approaching 100g’s. To put this in perspective,
if you drove your car into a wall at twenty-five miles per hour and you weren’t wearing a
seatbelt, the force of you hitting the windshield would be around 100g’s. That means each season
these 18, 19, and 20 year old student-athletes are being subjected to the equivalent of several
hundred car accidents.

4. Over time, the repetitive and violent impacts to players’ heads led to repeated
concussions that severely increased their risks of long term brain injuries, including memory
loss, dementia, depression, Chronic Traumatic Encephalopathy (“CTE”), Parkinson’s disease,
and other related symptoms. Meaning, long after they played their last game, they are left with a
series of neurological events that could slowly strangle their brains.

5. Unfortunately, for decades, Defendants Big Ten and the NCAA knew about the
debilitating long-term dangers of concussions, concussion-related injuries, and sub-concussive
injuries (referred to as “traumatic brain injuries” or “TBIs”) that resulted from playing college
football, but actively concealed this information to protect the very profitable business of
“amateur” college football.

6. While in school, Ohio State football players were under Defendants Big Ten’s
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and the NCAA’s care. But, unfortunately, Defendants Big Ten and the NCAA did not care about
the off-field consequences that would haunt their students for the rest of their lives.

7. Despite knowing for decades of a vast body of scientific research describing the
danger of TBIs, Defendants failed to implement procedures to protect Plaintiffs and other Ohio
State football players from the long-term dangers associated with them. They did so knowingly
and for profit.

8. As a direct result of Defendants’ actions (or lack thereof), Plaintiffs and a Class of
former players (defined below) now suffer from neurological and cognitive damage, including
symptoms of traumatic encephalopathy.

PARTIES

9. Plaintiff Raymond Griffin is a natural person and a citizen of the State of Ohio.

10.  Plaintiff John Hutchings is a natural person and a citizen of the State of Ohio.

11.  Defendant Big Ten is a collegiate athletic conference with its principal office
located at 5440 Park Place, Rosemont, Illinois 60018 and with member institutions in over ten
states, including Illinois. Defendant Big Ten conducts business throughout this District, the State
of Illinois, and the United States.

12. Defendant NCAA is an unincorporated association with its principal office
located at 700 West Washington Street, Indianapolis, Indiana 46206. Defendant NCAA conducts
business throughout this District, the State of Illinois and the United States.

JURISDICTION AND VENUE

13. This Court has subject matter jurisdiction over this case under 28 U.S.C. §

1332(d)(2) because (a) at least one member of the Class, which consists of at least 100 members,

is a citizen of a state different from Defendants, (b) the amount in controversy exceeds
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$5,000,000, exclusive of interest and costs, and (¢) none of exceptions under that subsection
apply to this action.

14. This Court has personal jurisdiction over Defendants because they conduct
significant business in this District, including establishing consumer and business contracts here
and because the unlawful conduct alleged in the Complaint occurred in, was directed at, and/or
emanated in part from this District.

15.  Venue is proper in this district pursuant to 28 U.S.C. § 1391 because a substantial
part of the events giving rise to Plaintiffs’ claims occurred in and/or emanated from this District
and because Defendant Big Ten resides here.

FACTUAL BACKGROUND
I The NCAA, Big Ten, and Ohio State Had a Duty to Protect Their Student-Athletes.

16.  Defendant NCAA is the governing body of collegiate athletics that oversees
twenty-three college sports and over 400,000 students who participate in intercollegiate athletics,
including in the Big Ten and the football program at Ohio State. According to the NCAA,
“[m]ore than 1,200 schools, conferences, and affiliate organizations collectively invest in
improving the experiences of student-athletes — on the field, in the classroom, and in life.”'

17.  To accommodate the wide spectrum of student-athletes at its member schools, the
NCAA has three different divisions of intercollegiate competition. Division I is the highest level
of intercollegiate athletes sanctioned by the NCAA and includes many well-known schools, with
high ranking teams, larger budgets, better facilities, and more athletics scholarships.

18.  Each NCAA Division is composed of several “conferences” to facilitate regional

league play. Defendant Big Ten was established in 1896. In line with this mission statement, Big

! Membership, NATIONAL COLLEGIATE ATHLETIC ASSOCIATION (June 8, 2016),

http://www.ncaa.org/about/who-we-are/membership.







Case: 1:16-cv-05986 Document #: 13 Filed: 07/19/16 Page 5 of 37 PagelD #:60

Ten promulgates rules, handbooks, and regulations for its member organizations in order to
regulate its member institutions athletic departments. Each member institution, and each of the
member institution’s athletes, agree to abide by the rules and regulations issued by the NCAA
and Big Ten.

19. Ohio State became a member of the Big Ten in 1912 and is one of the most
prominent and successful college football teams in the country. Ohio State’s football program
has a strong following that attracts tens of thousands of visitors to its campus each game and
generates tens of millions of dollars per year for the school. Given its significant following and
numerous on-field successes, Ohio State’s football team attracts top talent from high schools
around the country and has produced a number of professional players and Hall of Fame
inductees.

20.  Collectively, Defendants govern and regulate the Ohio State football program and
owe a duty of care to safeguarding the well-being of their student-athletes.

21. In fact, since its founding in 1906, the NCAA (then the Intercollegiate Athletic
Association of the United States (“[AAUS”)), has claimed to be “dedicated to safeguarding the
well-being of student-athletes and equipping them with the skills to succeed on the playing field,

in the classroom and throughout life.”

The IAAUS was specifically formed for this purpose
because, at the turn of the 20th Century, head injuries were occurring at an alarming rate in
college football. In response, President Theodore Roosevelt convened a group of Ivy League

university presidents and coaches to discuss how the game could be made safer. As a result of

several subsequent meetings of colleges, the association was established.” As such, the genesis of

2 About the NCAA, NATIONAL COLLEGIATE ATHLETIC ASSOCIATION (June 8, 2016),

http://www.ncaa.org/about.
’ In 1910, the IAAUS changed its name to the National Collegiate Athletic Association.
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the NCAA was for a singular goal: student-athlete safety.

22.  According to the NCAA, “[c]ollege and university presidents and chancellors
guide each division, supported by an extensive committee structure guided by athletic
administrators, faculty and student-athlete representatives[, but that each] division creates its
own rules that follow the overarching principles of the NCAA.™*

23. The overarching principles of the NCAA, including its purported commitment to
safeguarding its student-athletes, are contained in the NCAA Constitution. The NCAA
Constitution clearly defines the NCAA’s purpose and fundamental policies to include
maintaining control over and responsibility for intercollegiate sports and student-athletes. The
NCAA Constitution states in pertinent part:

The purposes of this Association are:

(a) To initiate, stimulate and improve intercollegiate athletics
programs for student athletes;

(b) To wuphold the principal of institutional control of, and
responsibility for, all intercollegiate sports in conformity with
the constitution and bylaws of this association;

NCAA Const., Art. 1, § 1.2(a)(b).

24. The NCAA Constitution also defines one of its “Fundamental Policies” as the
requirement that “Member institutions shall be obligated to apply and enforce this legislation,
and the enforcement procedures of the Association shall be applied to an institution when it fails
to fulfill this obligation.” NCAA Const., Art. 1, § 1.3.2.

25.  Article 2.2 of the NCAA Constitution specifically governs the “Principle of

Student-Athlete Well-Being,” and provides:

4 Membership, NATIONAL COLLEGIATE ATHLETIC ASSOCIATION (June 8, 2016),

http://www.ncaa.org/about/who-we-are/membership.







Case: 1:16-cv-05986 Document #: 13 Filed: 07/19/16 Page 7 of 37 PagelD #:62

2.2 The Principle of Student-Athlete Well-Being.

Intercollegiate athletics programs shall be conducted in a manner
designed to protect and enhance the physical and educational well-
being of student athletes. (Revised: 11/21/05.)

2.2.3 Health and Safety.

It is the responsibility of each member institution to protect the
health of, and provide a safe environment for, each of its
participating student athletes. (Adopted: 1/10/95.)

26. To accomplish this purported purpose, NCAA promulgates and implements
standard sport regulations and requirements, such as the NCAA Constitution, Operating Bylaws,
and Administrative Bylaws. These NCAA documents provide detailed instructions on game and
practice rules, player eligibility, scholarships, and player well-being and safety. NCAA member
institutions, including athletic conferences like the Big Ten, are required to abide by the NCAA
rules and requirements. Specifically, according to the NCAA Constitution: “Each institution
shall comply with all applicable rules and regulations of the Association in the conduct of its
intercollegiate athletics programs . . . Members of an institution’s staff, student-athletes, and
other individuals and groups representing the institution’s athletics interests shall comply with
the applicable Association rules, and the member institution shall be responsible for such
compliance.” NCAA Const., Art. 2, § 2.8.1.

217. The NCAA publishes a health and safety guide termed the Sports Medicine
Handbook (the “Handbook”). The Handbook, which is produced annually, includes the NCAA’s
official policies and guidelines for the treatment and prevention of sports-related injuries, as well

as return-to-play guidelines, and recognizes that “student-athletes rightfully assume that those

who sponsor intercollegiate athletics have taken reasonable precautions to minimize the risk of
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injury from athletics participation.”

28. To provide member institutions with the tools that they need to comply with
NCAA legislation, the NCAA Constitution promises that the “Association shall assist the
institution in its efforts to achieve full compliance with all rules and regulations. . . .” NCAA
Const., Art. 2, § 2.8.2.

29. Likewise, according to the NCAA Constitution, a member conference is entitled
to all of the privileges of active members, except the right to compete in NCAA championships.
See NCAA Const., Art. 3, § 3.02.3.2. Member “conferences of [the NCAA] agree to administer
their athletics programs in accordance with the constitution, bylaws and other legislation of the
Association.” NCAA Const., Art. 3, § 3.3.4.1.

30.  The NCAA, therefore, holds itself out as both a proponent of and authority on the
treatment and prevention of sports-related injuries upon which the student-athletes, Big Ten, and
Ohio State (i.e., a member institution) can rely upon for guidance on player-safety issues.

31.  As amember conference, Big Ten is charged with implementing and enforcing
those guidelines in a meaningful way to protect the health and safety of Ohio State football
players, including Plaintiffs.

32.  Likewise, as a member institution, Ohio State is charged with implementing and
enforcing those guidelines in a meaningful way to protect the health and safety of Ohio State
football players, including Plaintiffs.

33.  As members of the NCAA, Big Ten and Ohio State are obligated to help protect

the health and safety of their student-athletes and agreed to abide by the NCAA Constitution.

> See, e.g., David Klossner, 2013-14 NCAA Sports Medicine Handbook, NATIONAL
COLLEGIATE ATHLETIC ASSOCIATION (Aug. 2013), available at
https://www.ncaa.org/sites/default/files/2013-14%20Sports%20Medicine%20Handbook.pdf.
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34.  As compared to Plaintiffs and other Ohio State football players Defendants were
in superior positions to know of and mitigate the risks of concussions and other TBIs.

I1. Decades of Studies Firmly Establish the Dangers Associated with Football-Related
Concussions.

35. Throughout the twentieth century and into the twenty-first century, studies have
firmly established that repetitive and violent impacts to the head can cause concussions with a
heightened risk of long term traumatic brain injuries (or TBIs), including memory loss, dementia,
depression, CTE, Alzheimer’s disease, Parkinson’s disease, and other related symptoms. To
better understand the results of these studies, a brief introduction to concussions in football
follows.

A. An Overview of Concussions in Football.

36. A concussion is a traumatic brain injury caused by an impact that causes the head
and brain to move rapidly back and forth. The movement causes the brain to bounce around or
twist in the skull, damaging brain cells and creating chemical changes in the brain.

37.  The human brain is made of soft tissue, cushioned by spinal fluid, and encased in
a hard skull. During everyday activity, the spinal fluid protects the brain from crashing against
the skull. But relatively minor impacts—including not only direct blows to the head but also
blows to the body and movements that cause the neck to whiplash—can move the brain enough
to press through the spinal fluid, knock against the inside of the skull, and cause concussions.

38. Concussions typically occur when linear and rotational accelerations impact the
brain through either direct impacts to the head or indirect impacts that whiplash the head. During
the course of a college football season, studies have shown athletes can receive more than 1,000
impacts greater than 10g (or gravitational) force. This is slightly more force than a fighter pilot

receives doing maximal maneuvers. The majority of football-related hits to the head exceed
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20g’s.

39.  Kevin Guskiewicz, of the University of North Carolina’s Sports Concussion
Research Program, compared the impacts sustained in a routine college football practice to
crashing a car: “If you drove your car into a wall at twenty-five miles per hour and you weren’t
wearing your seat belt, the force of your head hitting the windshield would be around 100[g’]s:
in effect, the player [who sustained two hits above 80g’s,] had two car accidents that morning.”

1. Concussion Symptoms.

40.  When a student-athlete suffers a severe impact to the head, they may start
experiencing concussion-related symptoms, including:
* “seeing stars” and feeling dazed, dizzy, or lightheaded;

* memory loss, such as trouble remembering things that
happened right before and after the injury;

* nausea or vomiting;

* headaches;

* Dblurred vision and sensitivity to light;

* slurred speech or saying things that do not make sense;
* difficulty concentrating, thinking, or making decisions;

e (difficulty with coordination or balance (such as being
unable to catch a ball);

* feeling anxious or irritable for no apparent reason; or
* feeling overly tired.
41. A student-athlete may not recognize the signs or symptoms of a concussion, or,

more likely, the effect of the concussion itself prevents him from recognizing them. Because of

6 Malcolm Gladwell, Offensive Play, The New Yorker (October 19, 2009)
http://www.newyorker.com/magazine/2009/10/19/offensive-play.

10
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that, he may put himself at risk of further injury by returning to a game after a concussion. Brains
that have not had time to properly heal from a concussion are particularly susceptible to further
injury.

1. Post-Concussion Treatment.

42.  After a concussion, the brain needs time to heal. Doctors generally prohibit
individuals from returning to normal activities—certainly including contact sports—until all
symptoms have subsided. They do so because, immediately after a concussion, the brain is
particularly vulnerable to further injury.

43. The length of the healing process varies from person to person and from
concussion to concussion. Symptoms may even last for one or two weeks.

44. Individuals who do not recover from a concussion within a few weeks are
diagnosed with post-concussion syndrome. The symptoms of post-concussion syndrome can last
for months or sometimes even be permanent. Generally, people suffering from post-concussion
syndrome are referred to specialists for additional medical help.

45.  Many people think of concussions as short-term, temporary injuries. But scientific
research demonstrates that the effects of concussions are anything but temporary.

B. Studies Confirm the Dangers and Long-Term Effects of Concussions.

46. The two leading studies of the long-term effects of concussions were conducted
by Boston University’s Center for the Study of Traumatic Encephalopathy and the Brain Injury
Research Institute. These studies showed the “devastating consequences” of repeated
concussions, including that they lead to an increased risk of depression, dementia, and suicide.
These studies have also demonstrated that repeated concussions trigger progressive degeneration

of the brain tissue, including the build-up of an abnormal protein called tau.

11
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47.  Between 2002 and 2007, Dr. Omalu, of the Brain Injury Research Institute,
examined the brains of five former NFL players: Andre Waters, Mike Webster, Terry Long,
Justin Strzelcyyk, and Damien Nash. Waters and Nash killed themselves, Webster—homeless
and cognitively impaired—died of heart failure, and Strzelcyyk died driving the wrong way
down a highway at 90 miles per hour. Four of the five brains showed the telltale characteristic of
CTE, which is a progressive degenerative disease of the brain found in people with a history of
repetitive brain trauma.

48.  Dr. Cantu, of the Boston University Center for the Study of Traumatic
Encephalopathy, has found evidence of CTE in 90 of 94 (96%) of autopsied brains of former
NFL players. He has found CTE in 79% of all autopsied brains of former football players (who
played at any level).

49.  Dr. Omalu now believes that more than 90% of former NFL players suffer from
CTE.

50.  Unfortunately, studies like Drs. Cantu’s and Omalu’s—which establish the
devastating dangers related to TBIs—date back to the early twentieth century. Beginning with
studies on the brain injuries suffered by boxers in the 1920s, medical science has long recognized
the debilitating effects of concussions and other TBI, and found that that repetitive head impacts
can cause permanent brain damage and increased risk of long-term cognitive decline and
disability.

51.  For instance, in 1928, pathologist Dr. Harrison Martland published a study called
“Punch Drunk” in the Journal of the American Medical Association, where he described the
clinical spectrum of abnormalities found in nearly 50 percent of boxers who had been knocked

out or who had suffered a considerable impact to the head. See Dr. Harrison S. Martland, Punch

12
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Drunk, 91 JAMA 1103 (1928).

52.  Countless studies were later conducted on boxers suffering chronic neurological
damage as a result of repeated head injuries and who were displaying signs of dementia and
impairment of motor function. As incidents of chronic encephalopathy increased, they were often
characterized as a “Parkinsonian” pattern of progressive decline.

53.  Nearly a decade after Dr. Martland’s study, the American Football Coaches
Association first published a report warning that players who suffer concussions should be
removed from play. Then nearly twenty years after that, in 1952, an article published in the New
England Journal of Medicine first recommended a three-strike rule for concussions in football,
that recommended that players cease to play football permanently after receiving their third
concussion.

54.  Starting in the late 1960’s, the medical community began focusing on the effects
of concussion-related injuries in football. In a 1967 study, Drs. Hughes and Hendrix examined
how severe impacts affected brain activity in football players by utilizing electroencephalograms
(commonly known as “EEGs”). Shortly after that, a potentially fatal condition known as “Second
Impact Syndrome” was identified, which is re-injury to an already-concussed brain that triggers
swelling that the skull cannot accommodate.

55. Study after study published in medical journals including the Journal of the
American Medical Association, Neurology, the New England Journal of Medicine, and Lancet
warned of the dangers of single concussions, multiple concussions, and/or football-related head
trauma from multiple concussions. These studies collectively established that:

* repetitive head trauma in contact sports, including football,
has potential dangerous long-term effects on brain function;

* encephalopathy (dementia pugilistica) is caused by

13
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repeated sub-concussive and concussive blows to the head,
* acceleration and rapid deceleration of the head that results
in brief loss of consciousness also results in a tearing of the
axons (brain cells) brainstem;
* with respect to head injury in athletes who play contact
sports, there is a relationship between neurologic pathology

and length of the athlete’s career;

* immediate retrograde memory issues occur following
concussions;

* head injury requires recovery time without risk of
subjection to further injury;

* a football player who suffers a concussion requires
significant rest before being subjected to further contact;
and,

* minor head trauma can lead to neuropathological and
neurophysiological alterations, including neuronal damage,
reduced cerebral blood flow, altered brainstem evoked
potentials and reduced speed of information processing.

56.  Asaresult of these, and countless other studies, medical professionals began
recommending changes to the game of football and how concussion-related injuries should be
handled.

57. By 1991, Dr. Cantu, the American Academy of Neurology, and Colorado Medical
Society developed return-to-play criteria for football players suspected of sustained head injuries.

58. In 2003, a NCAA concussion study concluded that football players who had
previously sustained a concussion were more likely to have future concussion injuries. Another
2003 NCAA concussion study concluded that collegiate football players “may require several

days for recovery of symptoms, cognitive dysfunction, and postural instability after [a]

concussion,” and that concussions are “followed by a complex cascade of ionic, metabolic, and

14
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physiological events that can adversely affect cerebral function for several days to weeks.”’

59. Following these studies, a National Athletic Trainers’ Association position
statement in 2004 recommended baseline cognitive and postural-stability testing, as well as
return-to-play recommendations including holding out athletes who exhibit symptoms of a
suspected head injury.

60.  Building upon that, a convention of neurological experts met in Prague in 2004
with the aim of providing recommendations for the improvement of safety and health of athletes
who suffer concussive injuries in ice hockey, rugby, football, and other sports based on the most
up-to-date research. These experts recommended that a player never be returned to
play symptomatic, and coined the phrase, “when in doubt, sit them out.”

61. Ultimately, while the NCAA, Big Ten, and Ohio State knew for decades of the
harmful effects of TBI on student-athletes, they ignored these facts and failed to institute any
meaningful methods of warning and/or protecting the student-athletes, including the football
players. For Defendants, the continued expansion and operation of college football was simply
too profitable to put at risk.

III. The NCAA, Big Ten, and Ohio State Breached Their Duties to Their Student-
Athletes By Concealing the Dangers of Concussions and Refusing to Implement
Reasonable Concussion Management Protocols.

62. For decades, the NCAA, Big Ten, and Ohio State have been aware that severe
head impacts can lead to long-term brain injury, including memory loss, dementia, depression,

and CTE. Unfortunately, while the NCAA, Big Ten, and Ohio State knew about the harmful and

devastating effects of these sub-concussive and concussive injuries, they actively concealed these

7 Michael McCrea, et al., Acute Effects and Recovery Time Following Concussion in

Collegiate Football Players, The NCAA Concussion Study, The Journal of the American
Medical Association (November 19, 2003), available at
http://jama.jamanetwork.com/article.aspx?articleid=197668.
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facts from student-athletes and the public.

63. In fact, on information and belief, during every decade referenced above, the
NCAA, Big Ten, and Ohio State were advised by physicians and researchers of the severe risks
associated with playing football, including the risks associated with TBI.

64.  Rather than inform their student-athletes of these risks or implement protocols to
protect and safeguard them from TBI-related injuries (as, at least, the NCAA and Big Ten
promised to do through the NCAA Constitution, among other things), the NCAA, Big Ten, and
Ohio State failed to adopt any of the internationally accepted guidelines regarding concussion
management and return to play protocols until 2010.

65. Instead, and in complete disregard of the vast body of known scientific evidence
and the resources and authority possessed by NCAA, Big Ten, and Ohio State, up until 2010,
Defendants orchestrated an approach to football practices and games that:

* ignored the medical risks to Plaintiffs and other Ohio State
football players;

* aggravated and enhanced the medical risks to Plaintiffs and
other Ohio State football players;

e failed to educate Plaintiffs and other Ohio State football
players of the link between TBIs in amateur football and
chronic neurological damage, illnesses, and decline;

e failed to implement or enforce any system that would
reasonably have mitigated, prevented, or addressed TBIs
suffered by Plaintiffs and other Ohio State football players;

and

* failed to timely implement or enforce “return to play”
guidelines for student-athletes who sustain concussions.

66.  Indeed, the NCAA didn’t even acknowledge the dangers of concussions in its

Sports Medicine Handbook until 1994 when it added what it captioned “Guideline 20
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“Concussions and Second Impact Syndrome.” But rather than mandating a specific treatment
protocol for member institutions, Guideline 20 left concussion management and treatment to the
individual team’s discretion.

67.  For example, while the 1998-99 version of Guideline 20 reported that
“[cJoncussion and the resulting potential complications, such as second-impact syndrome, are
potentially life-threatening situations that student-athletes may suffer as a result of their athletics
participation,” it also stated that the NCAA “does not endorse any specific concussion grading
scale or return-to-play criteria.”

68.  In this way, Guideline 20 acted as a liability cover for the NCAA without any
NCAA enforcement activity to actually protect student-athletes.

69.  As such, despite having actual knowledge of the dangers of concussions, the
NCAA refused to implement, endorse, or even recommend specific concussion grading scale or
return-to-play criteria.

70. To make matters worse, Ohio State substantively ignored Guideline 20. In fact,
Ohio State did not implement adequate concussion-related safety measures or protocols until
2010.

71.  Moreover, neither the NCAA nor the Big Ten enforced—and Ohio State did not
comply with—Guideline 20’s statement that: “A student athlete rendered unconscious for any
period of time should not be permitted to return to the practice or game in which the head injury
occurred. In addition, no student-athlete should be allowed to return to athletics activity while
symptomatic.”

72. Ultimately, until 2010, Defendants failed to:

* implement guidelines or rules to prevent repeated concussions and failed to
educate players about the increased risk of concussive and sub-concussive

17
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injury in football, particularly under circumstances where players were
exposed to heightened risk of head injury, such as when tackling, blocking, or
running with the football;

* recommend or enforce return to play procedures or took any action to educate
student athletes about the risks of repetitive head injuries;

* conduct a football program that encouraged Plaintiffs and other Ohio State
football players to avoid head injuries, and instead compelled players to
ignore concussion symptoms and continue to play football within moments of
experiencing concussion symptoms. For instance, Ohio State coaches
demanded that Ohio State football players, including Plaintiffs, forego their
own self-interest and continue play despite sustaining head injuries
themselves, or inflicting head injuries on other players for the purpose of
advancing the Ohio State football program by winning games, obtaining fame
and favorable publicity, and gaining millions of dollars in revenue for Ohio
State, Big Ten, and NCAA; and

* contact Plaintiffs and other Ohio State football players after they left Ohio
State to inform them that had been exposed to an increased risk of long-term
brain damage by the concussive and sub-concussive blows sustained while
playing football for Ohio State.

73. It was not until April 2010, under mounting public pressure, that the NCAA made
changes to its concussion treatment protocols, this time passing legislation that required its
member institutions to have a Concussion Management Plan (“CMP”) in place for all sports.

74.  Under that new policy, schools were required to have a CMP on file “such that a
student-athlete who exhibits signs, symptoms, or behaviors consistent with a concussion shall be
removed from practice or competition and evaluated by an athletics healthcare provider with
experience in the evaluation and management of concussions.”

75. The policy further states that students diagnosed with a concussion “shall not
return to activity for the remainder of that day” and the team physician would determine that
medical clearance.

76. Finally, the policy required students to sign a statement “in which they accept the

responsibility for reporting their injuries and illnesses, including signs and symptoms of
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concussion” to medical staff and noted that students would be provided educational materials on
concussions during the signing process.

77.  However, this policy too is flawed: due to the very nature of concussions, student-
athletes suffering concussive injuries are in no position to police themselves or to give informed
consent about whether to continue playing. As the NCAA, Big Ten, and Ohio State have long
known, the types of questions used to screen players for concussions include “What’s your
name?”, “What year is it?”, and “What sport are we playing?”. These types of questions are used
for screening precisely because players experiencing concussions routinely fail to answer them
correctly. A player who cannot state his or her own name is in no condition to make an informed
decision about whether or not to continue playing, and is entirely dependent on others, such as
NCAA, Big Ten, or Ohio State, to identify concussive injuries in real-time and take appropriate
remedial actions. For an injured student, Defendants stand in the role of a guardian tasked with
making decisions in the student’s best interest. For decades, Defendants have failed to fulfill that
role and have instead acted in their own best interest, all to the life-long detriment of thousands
of 18 to 22 year olds.

78.  Inthe end, these (still deficient) policies were implemented far too late for
Plaintiffs and the Class, who suffered reasonably foreseeable harm as a result of the NCAA’s,
Big Ten’s, and Ohio State’s actions.

FACTS SPECIFIC TO PLAINTIFF GRIFFIN

79.  Plaintiff Raymond Griffin played football from 1974-1977 at Ohio State as a free
safety, tailback, and on the special teams.

80.  Between 1974 and 1977, Griffin was subjected to repeated head impacts and TBI

in practices and games, and suffered numerous concussions each year as a result. Over time,
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Griffin began to experience the consequences of these concussions. He began to struggle with
severe depression, anxiety, short term memory loss, impulse problems, anger issues, and other
debilitating problems. As a result of these issues, Griffin was selected to participate in a Boston
University study on the effects of concussions on football players. Unfortunately, through his
participation in the study, Griffin was told he displayed every marker for CTE.

81.  During the time Griffin played football at Ohio State, Ohio State failed to
implement any concussion management protocols or policies. Likewise, during that time, Ohio
State failed to implement any return to play guidelines.

82.  However, while Griffin was subjected to repetitive TBI in practices and games for
the profit and promotion of Ohio State, he was never made aware of the short-term and long-
term health risks associated with TBI, was never educated by Ohio State regarding the risks, and
was never furnished with appropriate health and safety protocols that would monitor, manage,
and mitigate risks associated with TBI as he played amateur football at Ohio State.

83.  During the time in which Griffin played football for Ohio State, Ohio State
ignored all of the medical evidence regarding TBIs, and failed to protect the neurological health
of its student-athletes who participated in its football program, including Griffin.

FACTS SPECIFIC TO PLAINTIFF HUTCHINGS

84.  Plaintiff John Hutchings played football from 1976—1980 at Ohio State as a center
and a special teams long-snapper.

85.  Between 1976 and 1980, Hutchings was subjected to repeated head impacts and
TBI in practice and in games, and suffered concussions each year as a result. Over the course of
his playing career, Hutchings executed 162 punt long snaps, 179 PAT long snaps, and 61 field

goal long snaps for a total of 402 game situation long snaps. Hutchings also played the role of
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the “scout team” center during his first two seasons at Ohio State where he also experienced
hundreds of concussive and near-concussive hits. Over time, Hutchings began to experience the
consequences of these concussions. He began to struggle with resting tremors, slow movements
(Bradykinesia), severe depression, cognitive issues & memory loss, difficulty walking
(Parkinson’s shuffle), loss of motor skills, difficulties with speech, difficulties with balance,
muscle rigidity and loss of smell and other debilitating problems.

86.  Hutchings was diagnosed, by the doctors at The Ohio State University’s own
Wexner Medical Center’s Center for Movement Disorders, with Parkinson’s disease caused by

post-concussion syndrome.

87.  Hutchings was never concussed in high school and never played professional
football.
88.  As adirect result of the issues described above and his diagnosis, Hutchings was

determined to be 100% disabled by Social Security in 2011 and forced to leave his career of 30
years as an investment executive. He began receiving Social Security Disability Income in 2013.
Hutchings has already undergone Deep Brain Stimulation (DBS) surgery on the left side of his
brain in an attempt to quell the tremors which began on the right side of his body and he is
currently being evaluated for another DBS brain surgery on the right side of his brain in an
attempt to quell the escalating tremors he now suffers on the left side of his body.

89.  During the time Hutchings played football at Ohio State, Ohio State failed to
implement any concussion management protocols or policies. Likewise, during that time, Ohio
State failed to implement any return to play guidelines.

90.  However, while Hutchings was subjected to repetitive TBI in practices and games

for the profit and promotion of Ohio State, he was never made aware of the short-term and long-
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term health risks associated with TBI, was never educated by Ohio State regarding the risks, and
was never furnished with appropriate health and safety protocols that would monitor, manage,
and mitigate risks associated with TBI as he played amateur football at Ohio State.

91.  During the time in which Hutchings played football for Ohio State, Ohio State
ignored all of the medical evidence regarding TBIs, and failed to protect the neurological health
of its student-athletes who participated in its football program, including Hutchings.

CLASS ACTION ALLEGATIONS

92.  Plaintiffs bring this action pursuant to Federal Rule of Civil Procedure Rule

23(b)(3) on behalf of themselves and a Class defined as follows:

All individuals who participated in Ohio State’s varsity football program
between 1952 and 2010.

The following people are excluded from the Class: (1) any Judge or Magistrate presiding over
this action and members of their families; (2) Defendants, Defendants’ subsidiaries, parents,
successors, predecessors, and any entity in which the Defendants or their parents have a
controlling interest and its current or former employees, officers and directors; (3) persons who
properly execute and file a timely request for exclusion from the Class; (4) persons whose claims
in this matter have been finally adjudicated on the merits or otherwise released; (5) Plaintiffs’
counsel and Defendants’ counsel; and (6) the legal representatives, successors, and assigns

of any such excluded persons.

93.  Numerosity: The exact number of the members of the Class is unknown and not
available to Plaintiffs at this time, but it is clear that individual joinder is impracticable. On
information and belief, hundreds of Ohio State football players fall into the definition of the
Class. Members of the Class can be identified through Defendants’ records.

94. Commonality: There are many questions of law and fact common to the claims
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of Plaintiffs and the Class, and those questions predominate over any questions that may affect
individual members. Common questions for the Class include, but are not limited to the
following:
(a) Whether Defendants had a duty to adequately warn and
educate players about the dangers and symptoms of
concussions and concussion-related brain injuries;
(b) Whether Defendants had a duty to enact rules and
procedures to protect players from sustaining concussions

and concussion-related traumatic brain injuries;

() Whether Defendants’ conduct as alleged herein constitutes
and breach of duty;

(d) Whether Defendants’ conduct as alleged herein constitutes
negligence;

(e) Whether Defendants’ conduct as alleged herein constitutes
breach of contract;

® Whether Defendants’ conduct as alleged herein constitutes
fraudulent concealment;

(2) Whether Defendants’ were unjustly enriched at the expense
of Plaintiffs and the Class; and

(h) Whether Plaintiffs and the Class are entitled to equitable
relief, including actual and compensatory damages, and
other injunctive relief.
95. Typicality: Plaintiffs’ claims are typical of the claims of other members of the
Class, as Plaintiffs and other members sustained damages arising out of the wrongful conduct of
Defendants based upon the same negligent conduct.
96.  Adequate Representation: Plaintiffs will fairly and adequately protect the
interests of the Class and have retained counsel competent and experienced in complex litigation

and class actions. Plaintiffs have no interest antagonistic to those of the Class, and Defendants

have no defenses unique to Plaintiffs.

23







Case: 1:16-cv-05986 Document #: 13 Filed: 07/19/16 Page 24 of 37 PagelD #:79

97.  Predominance and Superiority: Class proceedings are superior to all other
available methods for the fair and efficient adjudication of this controversy, as joinder of all
members is impracticable. The damages suffered by the individual members of the Class are
relatively small in comparison to the burden and expense of individual prosecution of the
complex litigation necessitated by Defendants’ actions. It would be virtually impossible for the
members of the Class to obtain effective relief from Defendants’ misconduct on an individual
basis. Even if members of the Class themselves could sustain such individual litigation, it would
not be preferable to a class action, because individual litigation would increase the delay and
expense to all parties due to the complex legal and factual controversies presented in this
Complaint. By contrast, a class action presents far fewer management difficulties and provides
the benefits of single adjudication, economy of scale, and comprehensive supervision by a single

court. Economies of time, effort, and expense will be fostered and uniformity of decisions will be

ensured.
FIRST CAUSE OF ACTION
NEGLIGENCE
(Individually and on Behalf of the Class as Against All Defendants)
98.  Plaintiffs incorporate by reference the foregoing allegations.
99.  From its inception and by virtue of its role as the governing body in college

athletics, the NCAA has historically assumed a duty to protect the health and safety of all
student-athletes at member institutions. NCAA also assumed a duty of care by voluntarily taking
steps to protect and promote the health and safety of its players, including promulgating safety
handbooks and regulations. That duty included an obligation to supervise, regulate, and monitor
the rules of its governed sports, and provide appropriate and up-to-date guidance and regulations

to minimize the risk of injury to football players. Defendant Big Ten shared this same duty to
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supervise, regulate, and monitor the rules of its governed sports, and provide appropriate and up-
to-date guidance and regulations to minimize the risk of injury to football players.

100.  The duties of all Defendants included an obligation to supervise, regulate, and
monitor the rules of the Ohio State football program and provide appropriate and up-to-date
guidance and regulations to minimize the risk of long-term and short-term brain damage to Ohio
State football players.

101. Defendants NCAA and Big Ten had an additional duty to educate Ohio State and
Ohio State football players on the proper ways to evaluate and treat TBI during football games
and practices, including repetitive sub-concussive and concussive injury. The NCAA’s and Big
Ten duty further included a duty to warn student athletes of the dangers of sub-concussive and
concussive injuries and of the risks associated with football before, during, and after they played
college football and as additional information came to light.

102.  All Defendants had a duty not to conceal material information from Ohio State
football players, including Plaintiffs.

103. Defendants breached their duties to Plaintiffs by failing to implement,
promulgate, or require appropriate and up-to-date guidelines regarding the evaluation and
treatment of TBIs on the playing field, in locker rooms, and in the weeks and months after Ohio
State football players sustained TBIs, as well as providing treatment for the latent effects of TBI.
These failings include, but are not limited to:

(a) failing to recognize and monitor concussive and sub-
concussive injury during football practices and games;

(b) failing to inform the student football players of the dangers
of concussive and sub-concussive injuries;

(c) failing to implement return to play regulations for student
football players who sustained concussive and/or sub-
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concussive injuries and/or is suspected of sustaining such
injuries;

(d) failing to implement and/or enforce procedures to monitor
the health of football players who have sustained (or are
suspected of sustaining) concussive and/or sub-concussive
injuries;

(e) failing to inform the football players’ extended families of
concussive and/or sub-concussive injuries the student
football players had sustained; and

63) failing to provide adequate notification, warning and
treatment for latent neuro-cognitive and neuro-behavioral
effects of concussive and sub-concussive injuries, after the
time Plaintiffs left Ohio State.

104. Defendants breached their duties to Plaintiffs and the Class by fraudulently
concealing, failing to disclose, failing to recognize, and/or being willfully blind to: (a) material
information regarding the long-term risks and effects of repetitive head trauma they possessed or
should have possessed; (b) the dangers of concussive and sub-concussive injuries; and (c) the
proper ways to evaluate, treat, and avoid concussive and sub-concussive trauma to student
football players.

105.  Ohio State, in particular, breached its duty to Plaintiffs and the Class by actively
encouraging Ohio State football players to inflict head injuries on themselves and others as an
effective way to play football and to continue play despite sustaining head injuries.

106. Plaintiffs and the Class relied upon the guidance, expertise, and instruction of
Defendants in understanding risks associated with the serious and life-altering medical issue of
concussive and sub-concussive risk in football.

107. At all times, Defendants had superior knowledge of material information

regarding the effect of repeated traumatic head injuries. Because such information was not

readily available to Plaintiffs, Defendants knew or should have known that Plaintiffs would act
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and rely upon the guidance, expertise, and instruction of Defendants on this crucial medical
issue, while at Ohio State and thereafter.

108. Repetitive TBIs during college football practices and games have a pathological
and latent effect on the brain. Repetitive exposure to rapid accelerations to the head causes
deformation, twisting, shearing, and stretching of neuronal cells such that multiple forms of
damage take place, including the release of small amounts of chemicals within the brain, such as
protein, which is a signature pathology of the same phenomenon as boxer’s encephalopathy (or
“punch drunk syndrome”) studied and reported by Harrison Martland in 1928.

109. Plaintiffs experienced repetitive sub-concussive and concussive brain impacts
during their college football career that significantly increased their risk of developing
neurodegenerative disorders and diseases, including but not limited to CTE, Alzheimer’s disease,
and other similar cognitive-impairing conditions. In fact, as a result of the repetitive sub-
concussive and concussive brain impacts sustained during his college football career, Plaintiff
Hutchings now suffers from Parkinson’s disease caused by post-concussion syndrome.

110.  The repetitive head accelerations and hits to which Plaintiffs were exposed
presented risks of latent and long-term debilitating chronic illnesses. Absent Defendants’
negligence and concealment, the risks of harm to Plaintiffs would have been materially lower,
and Plaintiffs would not have sustained the brain damage from which they currently suffer.

111.  The repetitive head impacts and TBIs Plaintiffs sustained while playing football at
Ohio State resulted in neuro-cognitive and neuro-behavioral changes in Plaintiffs, including
neuro-cognitive disability, decline, and forgetfulness, all of which will require future medical
care.

112.  As adirect and proximate result of Defendants’ negligence, Plaintiffs have
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incurred damages in the form of permanent brain damage, emotional distress, past and future
medical costs, health care, home care expenses, other out of pocket expenses, lost time, lost
future earnings, and other damages. Plaintiffs will likely incur future damages caused by
Defendants’ negligence.

113.  As aresult of their misconduct, Defendants are liable to Plaintiffs for the full
measure of damages allowed under applicable law. Plaintiffs, individually and on behalf of the
Class, seek actual damages for Defendants’ negligence, as well as interest, reasonable attorneys’
fees, expenses, and costs to the extent allowable.

SECOND CAUSE OF ACTION

FRAUDULENT CONCEALMENT
(Individually and on Behalf of the Class as Against All Defendants)

114. Plaintiffs incorporate by reference the foregoing allegations.

115. Defendants knew that repetitive head impacts in football games and full-contact
practices created a risk of harm to student-athletes that was similar or identical to the risk boxers’
faced when receiving repetitive impacts to the head during boxing practices and matches, and
professional football players, many of whom were forced to retire from professional football
because of head injuries.

116. Defendants were aware of and understood the significance of the published
medical literature described in the preceding paragraphs of this Complaint, which detailed the
serious risk of short-term and long-term brain injury associated with repetitive traumatic impacts
to the head to which Ohio State football players were exposed.

117. Defendants were willfully blind to and/or knowingly concealed from Plaintiffs
and the Class the risks of TBI in NCAA football games and practices, including the risks

associated with returning to physical activity too soon after sustaining a sub-concussive or
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concussive injury.

118.  Through concealment of material facts, Defendants intended to induce a false
belief, under circumstances creating a duty to speak. Defendants intended to induce a false belief
that Plaintiffs and the Class should continue to play football and should not be prevented from
playing football after a concussion or several concussions that should have required time to heal.

119. Plaintiffs and the Class could not have reasonably been expected to know or
discover the truth about the risks associated with sub-concussive or concussive injuries, or were
prevented or mislead from obtaining such truthful information. Plaintiffs and the Class were
under the care and treatment of Defendants and justifiably relied on their silence as representing
facts that did not exist.

120.  Given Defendants’ superior and unique vantage point, Plaintiffs reasonably
looked to Defendants for guidance on head injuries and concussions, including the later-in-life
consequences of the repetitive head impacts they sustained while football players at Ohio State.

121.  The concealed information was such that Plaintiffs and the Class would have
acted differently if they had been aware of the material facts known to, and concealed by,
Defendants. Had Plaintiffs and members of the Class known the full facts in Defendants’
possession, they would (i) not have continued to play after an injury, (ii) would have taken
additional time to allow their brain injuries to heal before returning to play, (iii) would have
taken additional precautions while playing football, or (iv) would not have continued to play
college football at all. Despite Defendants’ knowledge, they failed to act reasonably by
developing appropriate guidelines or rules regarding return to play criteria and other safety
procedures. The Defendants’ inaction and concealment increased the risk of long-term injury and

illness in their student-athletes.
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122.  As adirect and proximate result of Defendants’ knowing concealment and/or
willful blindness, Plaintiffs suffered and will continue to suffer substantial injuries, emotional
distress, pain and suffering, and economic and non-economic damages that are ongoing and
continuing in nature.

123.  As aresult of their misconduct, Defendants are liable to Plaintiffs for the full
measure of damages allowed under applicable law. Plaintiffs, individually and on behalf of the
Class, seek actual damages for Defendants’ fraudulent concealment, as well as interest,
reasonable attorneys’ fees, expenses, and costs to the extent allowable.

THIRD CAUSE OF ACTION

BREACH OF EXPRESS CONTRACT
(Individually and on Behalf of the Class as Against Defendant NCAA)

124.  Plaintiffs incorporate by reference the foregoing allegations.

125.  As a football player at Ohio State, an institution governed by the NCAA,
Plaintiffs were required to, and did, enter into a contract with the NCAA as a prerequisite to
sports participation. The contract required Plaintiffs to complete a form affirming that they read
the NCAA regulations and applicable NCAA Division manual, which expressly encompassed
the NCAA Constitution, Operating Bylaws, and Administrative Bylaws, and further, that they
agreed to abide by NCAA Division bylaws.

126. In exchange for Plaintiffs’ agreements, the NCAA promised to perform certain
services and functions, including, among other things:

(a) conducting intercollegiate athletics in a manner designed to
protect and enhance the physical and educational wellbeing of
student-athletes;

(b) requiring that each member institution protect the health of,

and provide a safe environment for, each of its participating
student-athletes; and
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(c) requiring that each member institution must establish and
maintain an environment in which a student-athlete’s activities
are conducted as an integral part of the student-athlete’s
educational experience.

127. By signing and agreeing to abide by NCAA regulations, and thereafter
participating in a NCAA sanctioned sports program in accordance with such regulations,
Plaintiffs and the Class fulfilled their contractual obligations to the NCAA.

128.  As described in the foregoing allegations, the NCAA breached the Parties’
agreement by failing to ensure that its student-athletes were provided with a safe environment in
which to participate in their NCAA sport activities. The NCAA further breached the contract by
concealing and/or failing to properly educate and warn players about the symptoms and long-
term risks of concussions and concussion-related traumatic injury.

129.  Plaintiffs entered into a written agreement with NCAA in which they committed
to play football at Ohio State, to attend Ohio State as students, and to comply with all codes of
conduct and obligations as both football players and students at Ohio State.

130.  That contract required that Ohio State fulfill its obligations to Plaintiffs, and those
obligations included that:

(a) Ohio State conduct the Ohio State football a manner designed
to protect and enhance the physical and educational well-
being of Plaintiffs and other student football players; and
(b) require that the Ohio State football program furnish a safe
environment for Plaintiffs and all of the program’s
participants.
131.  Plaintiffs fulfilled their obligations under the contract.
132.  Defendants’ contractual breaches caused Plaintiffs and the Class to suffer physical

injury and damages in the form of past, ongoing, and future medical expenses.

133.  As aresult of its misconduct, Defendant NCAA is liable to Plaintiffs for the full
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measure of damages allowed under applicable law. Plaintiffs, individually and on behalf of the
Class, seek actual damages for NCAA’s contractual breaches, as well as interest, reasonable
attorneys’ fees, expenses, and costs to the extent allowable.

FOURTH CAUSE OF ACTION

BREACH OF IMPLIED CONTRACT
(Individually and on Behalf of the Class as Against all Defendants)

134.  Plaintiffs incorporate by reference the foregoing allegations.

135.  To the extent that an express written contract cannot be established
among Plaintiffs, the Class, and Defendants, the facts set forth above support the finding of an
implied contract.

136.  Under the implied contract, student-athletes agreed to be bound by NCAA and
Big Ten rules and regulations in exchange for their participation in NCAA and Big Ten
controlled athletic programs, including the Ohio State football program. As a condition of the
implied contract, the NCAA agreed to abide by, and Ohio State and Big Ten agreed to
implement, the promises set forth in its own Constitution and Bylaws, as described above.

137.  Plaintiffs and the Class indicated their acceptance of the contract, and further,
fully performed under the contract, by participating in the Ohio State football program in
accordance with NCAA and Big Ten rules and regulations.

138.  Defendants breached their implied contractual duties by failing to ensure that
student-athletes were provided with a safe environment in which to participate in football
activities. Defendants further breached their contracts by concealing and/or failing to properly
educate and warn players about the symptoms and long-term risks of concussions and
concussion-related traumatic injury.

139. Defendants’ breach caused Plaintiffs and the Class to suffer physical injury and
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damages in the form of past, ongoing, and future medical expenses, other out of pocket expenses,
lost time, lost future earnings, and other damages. Further, Plaintiffs and the Class will likely
incur future damages caused by Defendants’ breaches.

140.  As a result of their misconduct, Defendants are liable to Plaintiffs for the full
measure of damages allowed under applicable law. Plaintiffs, individually and on behalf of the
Class, seek actual damages for Defendants’ contractual breaches, as well as interest, reasonable
attorneys’ fees, expenses, and costs to the extent allowable.

FIFTH CAUSE OF ACTION
BREACH OF EXPRESS CONTRACT

(Individually and on Behalf of the Class as Third-Party Beneficiaries
as Against Defendant NCAA)

141. Plaintiffs incorporate by reference the foregoing allegations.

142.  To the extent that no express or implied contract is found to exist between
Plaintiffs and Defendants, an express contract existed between the NCAA and Ohio State. Under
the terms of that contract, Ohio State agreed to abide by the applicable NCAA rules and
regulations, including those expressly set forth in the NCAA’s Division Manuals, Constitution,
and Bylaws.

143.  Under the terms of that contract, as set forth in the NCAA Constitution and
encompassed within the NCAA Division Manuals, Ohio State and NCAA agreed to, among
other things: (1) conduct intercollegiate athletic programs in a manner designed to protect and
enhance the physical and educational well-being of student athletes; and (2) protect the health of
and provide a safe environment for each of their participating student-athletes.

144. Plaintiffs and the Class are the intended third-party beneficiaries of the contract
between the NCAA and Ohio State. Such an intention can be found in the express language of

the NCAA’s rules and regulations, as well as the stated purpose and principles of the NCAA
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organization.

145.  Ohio State and NCAA breached the contractual duties owed to Plaintiffs and the
Class under that contract by: (1) failing to implement or require rules of play and return to play
criteria to minimize or prevent the risk of concussions and concussion-related injuries; and (2)
failing to adequately inform and educate Ohio State football players on the symptoms and long-
term dangers of concussions and concussion-related injuries.

146. As a direct result of Ohio State’s and NCAA’s breach, Plaintiffs and the Class
suffered physical injury and damages in the form of past, ongoing, and future medical expenses,
and other out of pocket expenses, lost time, lost future earnings, and other damages. Further,
Plaintiffs and the Class will likely incur future damages caused by Ohio State’s and NCAA’s
conduct.

147.  As a result of their misconduct, Defendant NCAA is liable to Plaintiffs for the full
measure of damages allowed under applicable law. Plaintiffs, individually and on behalf of the
Class, seek actual damages for NCAA’s contractual breaches, as well as interest, reasonable
attorneys’ fees, expenses, and costs to the extent allowable.

SIXTH CAUSE OF ACTION
UNJUST ENRICHMENT

(In the Alternative to Breach of Contract)
(Individually and on Behalf of the Class as Against All Defendants)

148.  Plaintiffs incorporate by reference the foregoing allegations, excluding paragraphs
124-147.

149. Defendants receive significant revenues from the collegiate football played by
student-athletes. These revenues include, but are not limited to, contractual revenues from
broadcasting, merchandising agreements, and ticket sales.

150. Defendants appreciate and have knowledge of such benefits.
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151.  Under principles of equity and good conscience, Defendants should not be
permitted to retain the profits they receive at the expense of Plaintiffs and the Class while
refusing to pay for medical expenses incurred as a result of their unlawful actions or otherwise
failing to prevent such injuries.

152. Plaintiffs, individually and on behalf of the Class, seek restitution and/or
disgorgement of all monies Defendants have unjustly received as a result of their conduct alleged
herein.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs Raymond Griffin and John Hutchings, individually and on
behalf of the Class, requests that the Court enter an Order providing for the following relief:

A. Certify this case as a class action on behalf of the Class defined above, appoint
Plaintiffs as Class Representatives, and appoint their counsel as Class Counsel;

B. Declare that Defendants’ actions, as set out above, constitute negligence,
fraudulent concealment, breach of contract, and unjust enrichment;

C. Award all economic, monetary, actual, consequential, compensatory, and punitive
damages caused by Defendants’ conduct, including without limitation damages for past, present,
and future medical expenses, other out of pocket expenses, lost time and interest, lost future
earnings, and other damages. Further, Plaintiffs and the Class will likely incur future damages

caused by Defendants’ misconduct;

D. Award Plaintiffs and the Class their reasonable litigation expenses and attorneys’
fees;

E. Award Plaintiffs and the Class pre- and post-judgment interest, to the extent
allowable;
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F. Enter injunctive and/or declaratory relief as is necessary to protect the interests of
Plaintiffs and the Class; and
G. Award such other and further relief as equity and justice may require.
JURY DEMAND
Plaintiffs demand a trial by jury for all issues so triable.
Respectfully submitted,
RAYMOND GRIFFIN and JOHN
HUTCHINGS, individually and on behalf of all

others similarly situated,

Dated: July 19, 2016 By: /s/ Benjamin H. Richman
One of Plaintiffs’ Attorneys

Jay Edelson

jedelson@edelson.com

Benjamin H. Richman
brichman@edelson.com

EDELSON PC

350 North LaSalle Street, 13th Floor
Chicago, Illinois 60654

Tel: 312.589.6370

Fax: 312.589.6378

Rafey S. Balabanian
rbalabanian@edelson.com
EDELSON PC

329 Bryant Street

San Francisco, California 94107
Tel: 415.234.5342

Fax: 415.373.9495

Jeff Raizner
jraizner@raiznerlaw.com
RAIZNER SLANIA LLP
2402 Dunlavy Street
Houston, Texas 77006
Tel: 844.456.4823

Fax: 713.554.9098

Attorneys for Plaintiffs and the Putative Class
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CERTIFICATE OF SERVICE

I, Benjamin H. Richman, certify that on July 19, 2016, I served the above and foregoing
First Amended Class Action Complaint and Demand for Jury Trial, by causing a true and
accurate copy of such paper to be filed and transmitted to all counsel of record via the Court’s

CM/ECF electronic filing system.

/s/ Benjamin H. Richman
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
MICHAEL ROSE, and TIMOTHY )
STRATTON, individually and on behalf ) MDL No. 2492
of all others similarly situated, )
) Master Docket No. 16 C 8787
Plaintiffs, )
) Original N.D. Ill. Docket No.
V. ) 17 C 1402
)
NATIONAL COLLEGIATE ) Judge John Z. Lee
ATHLETIC ASSOCIATION and )
BIG TEN CONFERENCE, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs Michael Rose and Timothy Stratton played football for Purdue University from
1996 to 2001. Purdue is in the Big Ten Conference (“Big Ten”), a Division I conference of the
National Collegiate Athletic Association (“NCAA”).

Over the course of their college football careers at Purdue, Rose and Stratton experienced
thousands of repetitive concussive and subconcussive impacts to their heads. Now they are dealing
with debilitating neurodegenerative disorders and cognitive impairments due to repetitive brain
trauma. As a result, Rose and Stratton, individually and on behalf of all others similarly situated,
have sued for negligence, fraud, breach of express and implied contract, and unjust enrichment,
alleging that the NCAA and the Big Ten were uniquely aware of the risks of repetitive brain trauma
and, yet, exposed players to those risks with no regard for players’ health and safety.

The NCAA and Big Ten have moved to dismiss the complaint pursuant to Federal Rule of

Civil Procedure (“Rule”) 12(b)(6). In addition, the Big Ten has moved for a more definitive
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statement under Rule 12(e). For the reasons herein, the motions are granted in part and denied in
part [12][16].

Factual Background!

Rose and Stratton at Purdue

Each Saturday during football season, millions of fans watch college football games from
their couches or in packed stadiums throughout the United States. Compl. § 2, ECF No. 1. Nearly
one hundred thousand college football players compete each year. Id. q 1.

Rose played the position of linebacker for Purdue from 1996 to 1999. Id. q 74. Weighing
just over 200 pounds, Rose was small for his position. /d. § 75. But what Rose lacked in size, he
made up in intensity, once earning him the title of Big Ten Defensive Player of the Week. Id.

Stratton played the position of tight end for Purdue from 1998 to 2001. Id. § 86. By the
end of his college career, he was the school’s all-time leader in receptions, with 204 in total. Id.
9 88.

Neither Rose nor Stratton had ever experienced a concussion before playing college
football. However, while playing for Purdue in practices and games, both were subjected to
thousands of impacts greater than 10 g’s (“g” being a measure of gravitational force, where 1 g is
equal to the force of gravity at the Earth’s surface). 1d. 49 5, 80, 85, 89, 94. Generally, the majority
of football-related hits to the head exceed 20 g’s, and some approach 100 g’s. Id. § 5.

During the time that Rose and Stratton were playing football at Purdue, the Big Ten and
the NCAA did not inform them of an epidemic that was slowly injuring and killing student athletes.

Id. 4. The Big Ten and the NCAA knew that repetitive subconcussive and concussive impacts

! On a motion to dismiss, the district court accepts all facts pleaded as true and draws all

reasonable inferences in the plaintiff’s favor. McDonald v. Adamson, 840 F.3d 343,345-46 (7th Cir. 2016).
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to football players’ heads created a serious risk of neurodegenerative disorders and diseases. /Id.
42, 56-65. But Defendants did not change their concussion treatment protocols until 2010,
several years too late for Plaintiffs. Id. q 70.

Now, long after their college football days have concluded, Rose and Stratton suffer from
neurodegenerative diseases and disorders caused by repetitive brain trauma. Id. 99 80—83, 89-92.
Rose deals with ringing in his ears, memory loss, depression, and abrupt and uncontrollable mood
swings. Id. 9 81. Stratton struggles with headaches, migraines, ringing in the ears, memory loss,
depression, and anxiety. /d. § 90.

Defendants’ Roles in Safeguarding the Health and Safety of Plaintiffs

The NCAA was created in 1906 in response to the excessive brutality and alarming rate of
head injuries in college football. /d. 9 30. Thus, the NCAA’s original purpose was to create and
enforce rules to protect young people from head injuries resulting from dangerous athletic
practices. Id. 4] 30-31.

To this end, the NCAA Constitution states that its primary principle is to ensure that:
“Intercollegiate athletics programs shall be conducted in a manner designed to protect and enhance
the physical and educational well-being of student athletes.” Id. § 34. To carry out this goal, the
NCAA promulgates and implements standard-sport regulations and requirements, such as the
NCAA Constitution, Operating Bylaws, and Administrative Bylaws, which provide detailed
instructions on game and practice rules pertaining to player well-being and safety. Id. q 35.

Additionally, the NCAA publishes a Sports Medicine Handbook (“Handbook”) annually.
1d. 4 37. The Handbook includes official policies and guidelines for the treatment and prevention

of sports-related injuries, as well as return-to-play guidelines. Id. These policies and guidelines
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recognize that “student-athletes rightfully assume that those who sponsor intercollegiate athletics
have taken reasonable precautions to minimize the risk of injury from athletics participation.” /d.
As a member conference in the NCAA, the Big Ten is required to comply with, administer, and
enforce all applicable NCAA rules, regulations, policies, and guidelines to protect the health and
safety of Purdue University football players, including Plaintiffs. /d. 9 36, 39, 41. Furthermore,
the NCAA promises to assist the Big Ten in its efforts to fully comply with NCAA rules and
regulations. Id. 4 38. As compared to Plaintiffs and other Purdue University football players, the
NCAA and the Big Ten are in a superior position to know of and to mitigate the risks of concussions
and traumatic brain injuries. Id. 4 42.

Symptoms and Treatment of Concussive and Subconcussive Impacts to the Head

When someone suffers a severe impact to the head, they may exhibit: (1) dizziness; (2)
tiredness; (3) nausea; (4) vomiting; (5) headaches; (6) blurred vision or light sensitivity; (7) slurred
speech; (8) difficulty concentrating or decision-making; (9) difficulty balancing or lack of
coordination; (10) unexplained anxiety or irritability; or (11) memory loss. /d. § 44. Symptoms
may last for one or two weeks. Id. §47. A concussed player, however, may not recognize the
signs of a concussion, and the symptoms themselves may prevent him from recognizing he has
suffered a concussion. /d.  45.

After a person experiences a concussion, his or her brain needs time to heal to prevent long-
term damage. Id. §46. After diagnosing a patient with a concussion, doctors generally prohibit
him or her from returning to normal activities for a few weeks after a concussion, due to the brain’s
particular vulnerability to further injury. Id. §47. Individuals who do not recover from a
concussion within a few weeks are diagnosed with post-concussion syndrome. /Id. §48. The

symptoms of post-concussion syndrome can last for months or can be permanent. Id.
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When a football player experiences minor, subconcussive brain trauma, he may not exhibit
symptoms of a concussion. /d. § 63. However, even minor brain trauma may eventually lead to
neuropathological and neurophysiological alterations, including neuronal damage, reduced
cerebral blood flow, altered brainstem evoked potentials, and reduced speed of information
processing. Id.

Studies Establishing the Dangers Associated with Football-related Brain Trauma

Plaintiffs cite numerous studies regarding the risks associated with football-related brain
trauma. Id. §943-67. Plaintiffs allege that the NCAA and the Big Ten were in a comparatively
superior position than football players to know about these studies. Id. 9§ 42.

For example, in 1952, an article published in the New England Journal of Medicine
recommended a three-strike rule for concussions in football, which recommended that players
cease to play football permanently after the third concussion. Id. §60. In a 1967 study, Drs.
Hughes and Hendrix examined how severe impacts affected brain activity in football players by
utilizing electroencephalograms (“EEGs”). Id. §61. Shortly thereafter, doctors identified a
potentially fatal condition known as “Second Impact Syndrome,” referring to a condition when
additional injury to an already-concussed brain triggers swelling that the skull cannot
accommodate. Id. q 62.

In addition, studies conducted by Boston University concluded that repeated concussions
trigger progressive degeneration of brain tissue and lead to an increased risk of depression,
dementia, and suicide. Id. 9 50-51. Furthermore, autopsies of former football players’ brains
have shown that 96% of National Football League (“NFL”) players had Chronic Traumatic

Encephalopathy (“CTE”), a debilitating condition found in those with a history of repetitive brain
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trauma. Id. §53. CTE was found in 79% of all autopsied brains of former players who played at
any level of football. /d.

Furthermore, numerous other studies have been published in medical journals warning of
the dangers of single concussions, multiple concussions, and football-related head trauma from
multiple concussions. Id. § 63. For instance, studies have shown that repetitive subconcussive
and concussive impacts to the head create a serious risk of long term effects, including memory
loss, dementia, depression, CTE, Alzheimer’s disease, Parkinson’s disease, and other related
diseases and symptoms. Id. §43. As a result of these and numerous other studies, medical
professionals began recommending changes to the game of football and how concussion-related
injuries should be handled. /d. 9 64-65.

Plaintiffs assert that, despite the scientific evidence throughout the years regarding
concussions, the NCAA did not conduct its own concussion-related studies until 2003. Id. 9 66—
67. One of these studies concluded that football players who had previously sustained a concussion
were more likely to have future concussion-related injuries. Id. 4 66. Another NCAA study
concluded that collegiate football players “may require several days for recovery of symptoms,
cognitive dysfunction, and postural instability after [a] concussion,” and that concussions are
“followed by a complex cascade of ionic, metabolic, and physiological events that can adversely
affect cerebral function for several days to weeks.” Id. § 67. Nevertheless, the NCAA and the Big
Ten did not change their concussion treatment protocols until 2010. /d. § 70.

Plaintiffs’ Claims and Defendants’ Rule 12 Motions

Plaintiffs have filed a six-count complaint, asserting state common law claims of
negligence (Count 1), fraudulent concealment (Count 2), breach of express contract (Count 3),

breach of implied contract (Count 4), breach of express contract as third-party beneficiaries (Count
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5), and unjust enrichment (Count 6). The Big Ten moves to dismiss the complaint based on the
statute of limitations and raises additional arguments as to the fraudulent-concealment, breach-of-
implied-contract, and unjust-enrichment claims. The NCAA moves to dismiss all but the
negligence claim.

Legal Standard

To survive a motion to dismiss under Rule 12(b)(6), a complaint must “state a claim to
relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim
has facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009).

Additionally, when considering motions to dismiss, the Court accepts “all well-pleaded
factual allegations as true and view([s] them in the light most favorable to the plaintiff.” Lavalais
v. Vill. of Melrose Park, 734 F.3d 629, 632 (7th Cir. 2013). At the same time, “allegations in the
form of legal conclusions are insufficient to survive a Rule 12(b)(6) motion.” McReynolds v.
Merrill Lynch & Co., Inc., 694 F.3d 873, 885 (7th Cir. 2012) (citing Igbal, 556 U.S. at 678).

Under Rule 9(b), a plaintiff “alleging fraud or mistake . . . must state with particularity the
circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b). A plaintiff must describe the
“who, what, when, where, and how” of the fraud—*the first paragraph of any newspaper story.”
United States ex rel. Lusby v. Rolls—Royce Corp., 570 F.3d 849, 853 (7th Cir. 2009) (internal
quotation marks omitted). “A plaintiff who alleges fraud can provide all the detail in the world,
but does not have unlimited leeway to do so on ‘information and belief.”” Pirelli Armstrong Tire
Corp. Retiree Med. Benefits Tr. v. Walgreen Co., 631 F.3d 436, 442 (7th Cir. 2011). “The general

rule that fraud cannot be pled based on information and belief is not ironclad, however: the practice
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is permissible, so long as (1) the facts constituting the fraud are not accessible to the plaintiff and
(2) the plaintiff provides the grounds for his suspicions.” Id. at 443 (internal quotation marks
omitted).

Analysis
I. Choice of Law

Because this Court sits in diversity, it must first address choice of law. Heiman v. Bimbo
Foods Bakeries Distrib, Co., _ F3d  ,No. 17-3366,2018 WL 4139785, at *2 (7th Cir. Aug.
30, 2018). To determine which state’s law governs, the Court looks to the choice-of-law rules of
the forum state, Illinois. See Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941).
“Under Illinois choice-of-law rules, litigants can formally or informally stipulate to the substantive
law to be applied to their case, as long as the stipulation is reasonable.” Haskins v. Midwest Air
Traffic Control Serv., Inc., No. 12 CV 4584, 2016 WL 3653531, at *1 (N.D. Ill. July 8, 2016)
(citing Rexford Rand Corp. v. Ancel, 58 F.3d 1215, 1218 n.6 (7th Cir. 1995)).

The parties agree that Illinois substantive law applies to their claim for breach of contract
as third-party beneficiaries to a contract and that Indiana supplies the substantive law for the other
claims that are the subject of the motions. This stipulation is reasonable. The parties assert there
is no difference between Illinois and Indiana law regarding breach of contract as third-party
beneficiaries, and thus the law of the forum state applies. See Nationwide Advantage Mortg. Co.
v. GSF Mortg. Corp., 827 F.3d 577, 580 (7th Cir. 2016). Furthermore, as to the other claims, both
Plaintiffs played football while attending Purdue University in West Lafayette, Indiana, so it is
reasonable for Indiana law to govern those claims. Accordingly, the Court applies the substantive

law in accordance with the parties’ stipulations. See Bandag, Inc. v. Nat’l Acceptance Co. of Am.,
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855 F.2d 491, 493 (7th Cir. 1988) (“When the parties agree on choice of law, we need not address
the issue further.”).

“Procedural questions, however, are governed by the law of the forum.” Heiman v. Bimbo
Foods Bakeries Distrib. Co., No. 17 CV 4065, 2017 WL 4682732, at *3 (N.D. Ill. Oct. 18, 2017),
aff’d, 2018 WL 4139785, at *3. Illinois choice-of-law rules consider statutes of limitations to be
procedural in nature. Id.; F.D.I.C. v. Wabick, 335 F.3d 620, 627 (7th Cir. 2003); Newell Co. v.
Petersen, 758 N.E.2d 903, 908 (I1l. App. Ct. 2001). The Court therefore applies Illinois’ statute of
limitations, along with its accrual rules and tolling doctrines.
II. Illinois Statute of Limitations

The Court pauses briefly to determine which statute of limitations applies to each of
Plaintiffs’ various claims. In Illinois, “[t]he law is well established that the limitations period
governing a claim is determined by the nature of the plaintiff’s injury rather than the nature of the
facts from which the claim arises.” Doe A. v. Diocese of Dallas, 917 N.E.2d 475, 487 (1ll. 2009).
In each of their claims, Plaintiffs allege that the nature of their injury is in the form of personal
injury damages. See Compl. 113, 123, 129, 135, 141, 145. The Big Ten and Plaintiffs agree
that all of Plaintiffs’ claims are governed by Illinois’ statute of limitations for personal injury
actions. See Def. Big Ten’s Mem. Supp. Mot. Dismiss at 3—4, Docket No. 17 C 1402, ECF No.
13; Pls.” Combined Resp. Defs.” Mot. Dismiss at 4-8, Docket No. 17 C 1402, ECF No. 38. Asa
result, the applicable statute of limitations for all claims is two years. See 735 Ill. Comp. Stat.
5/13-202.

“Because complaints need not anticipate and attempt to plead around defenses, a motion
to dismiss based on failure to comply with the statute of limitations should be granted only where

the allegations of the complaint itself set forth everything necessary to satisfy the affirmative
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defense.” Chi. Bldg. Design, P.C. v. Mongolian House, Inc., 770 F.3d 610, 613—14 (7th Cir. 2014)
(citations and internal quotation marks omitted). In other words, “[o]nly when the plaintiff pleads
itself out of court—that is, admits all the ingredients of an impenetrable defense—may a complaint
that otherwise states a claim be dismissed under Rule 12(b)(6).” Xechem, Inc. v. Bristol-Myers
Squibb Co., 372 F.3d 899, 901 (7th Cir. 2004).

The Big Ten argues it is clear from the face of the complaint that Plaintiffs’ claims are time-
barred and that delayed accrual is inappropriate under Illinois’ discovery rule and fraudulent
concealment doctrine. Not surprisingly, Plaintiffs disagree.

A. The “Sudden, Traumatic Event” Rule

Under Illinois law, “[t]he statute of limitations does not begin to run until the wronged
‘person knows or reasonably should know of his injury and also knows or reasonably should know
that it was wrongfully caused. At that point the burden is upon the injured person to inquire further
as to the existence of a cause of action.”” Halperin v. Halperin, 750 F.3d 668, 671 (7th Cir. 2014)
(quoting Witherell v. Weimer, 421 N.E.2d 869, 874 (Ill. 1981)). “In determining when a plaintiff
reasonably should have discovered her injury, Illinois courts distinguish between injuries caused
by sudden, traumatic events and those that have a late or insidious onset.” Hollander v. Brown,
457 F.3d 688, 692 (7th Cir. 2006) (internal quotation marks omitted).

“[A] sudden, traumatic event is one that, because of its force or violence, permits the law
to presume that the event immediately placed the plaintiff on notice of her injury and a right of
action.” Id. (internal quotation marks omitted). In such a case, the “cause of action accrues on the
date of the traumatic event, and the limitations period does not begin anew simply because a latent
condition later may arise from the same occurrence.” Id. “The rationale supporting this rule is

that the nature and circumstances surrounding the traumatic event are such that the injured party
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is thereby put on notice that actionable conduct might be involved.” Golla v. Gen. Motors Corp.,
657 N.E.2d 894, 899 (111. 1995).

As the Big Ten sees it, Plaintiffs are claiming that they were injured in a sudden, traumatic
event each and every time they experienced a concussive or subconcussive hit. Under this
scenario, the Big Ten argues, Plaintiffs have pleaded themselves out of court because their causes
of action accrued, and the statute of limitations began to run, when those injuries occurred between
1996 and 2001 while they were playing football at Purdue.

To support this argument, the Big Ten cites to Golla v. General Motors Corp., 657 N.E. 2d
894. In Golla, the plaintiff, who was driving a car, collided with another. Id. at 895-96. As a
result of the collision, her seat slid forward violently, and the seatbelt caused trauma to her left
shoulder. Id. She was treated for injuries the same day, but she developed a nerve disorder in her
left shoulder and sued General Motors more than two years after the accident, claiming that the
car seat was defective. Id. at 896. The Illinois Supreme Court affirmed the grant of summary
judgment for the defendant, holding that the plaintiff should have filed suit within two years of the
accident under the “sudden, traumatic event” rule. Id. at 899.

In so holding, the Golla court discussed the development of the rule, highlighting its prior
holdings in Williams v. Brown Manufacturing Co., 261 N.E.2d 305 (Ill. 1970), and Berry v. G.D.
Searle & Co., 309 N.E.2d 550 (Ill. 1974). The Golla court pointed out that, in Williams, it had
stated that a products liability action “to recover for personal injuries resulting from a sudden
traumatic event accrues when plaintiff first knew of his right to sue, i.e., at the time when the injury
occurred.” 1d. at 898 (quoting Williams, 261 N.E.2d at 313) (emphasis in original). The Golla

court also noted that the Berry plaintiff, who claimed that defective birth control pills had caused
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a stroke, “knew she was ill, that she had suffered a stroke and was partially and permanently
paralyzed.” Id. at 899.

The Golla court then turned to the case before it, noting that the plaintiff “knew, at that
time [of the accident], that she suffered an injury and that the injury may have been wrongfully
caused.” Id. at 899. Finally, the Golla court contrasted the case before it with so-called
“nontraumatic event” cases, such as those involving asbestos exposure and medical malpractice
claims, where the plaintiffs “knew of an injury [at the time of the event] but did not know, or have
reason to know, that the injury was wrongfully caused.” Id. at 902.

For its part, the Big Ten likens the events in this case to those in Golla, citing to the
allegations comparing the force a football player experiences during games and practice to the
force one experiences in a car accident. See Compl. | 6-8. But, rather than focusing only on a
few, discreet allegations, the Court must consider the complaint as a whole. See Atkins v. City of
Chi., 631 F.3d 823, 832 (7th Cir. 2011). And, here, assuming all of the well-pleaded allegations to
be true and viewing all reasonable inferences in Plaintiffs’ favor, the Court concludes that their
allegations, taken as a whole, paint a picture that falls more within the “nontraumatic event”
category of cases than the “sudden, traumatic event” category described in Golla.

For example, Plaintiffs assert that, as a result of the hits they suffered and Defendants’
inaction, they—as college athletes barely over 18 years old—experienced an increased risk of
developing neurodegenerative diseases and disorders caused by repetitive and cumulative brain
trauma, a risk of which they were unaware. Compl. 99 8, 74, 80-84, 86, 89-93, 129. Plaintiffs
also assert that many players may not have even realized they had been injured, because
Defendants failed to recognize—Iet alone treat—concussions, and that the after-effects of

concussions prevented players from even perceiving that they had been concussed. Id. 945, 70—
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73, 8284, 91-93, 106, 109, 122-23. In addition, Plaintiffs allege that players may display no
immediately noticeable symptoms at all. 7d. 49, 63; 106, 109(f). They were never provided the
tools to monitor the risks caused by these hits, id. 4 45, 68-71, 82—83, 91-92, and it was only
over time that they began to experience the consequences, id. 99, 81, 90.

Given these allegations, the Court cannot conclude from the complaint that Rose and
Stratton “knew, at the time, that [they] suffered an injury and that the injury may have been
wrongfully caused,” as required by the Illinois Supreme Court in Golla, 157 N.E.2d at 899
(emphasis added). To the contrary, Rose and Stratton allege that the Defendants hid the risk of
such injuries from them. See id. 9 10, 115-117.

The Big Ten also argues that a reasonable person in Plaintiffs’ position would have been
aware of their causes of action at the time, based on the existence of the well-publicized scientific
studies on concussions between 2002 and 2007, id. 99 50-52, and the NCAA’s amendment of its
concussion policy in 2010, id. 970-73. Additionally, the Big Ten imputes knowledge of
concussion-based lawsuits filed by college football player Adrian Arrington against the NCAA in
2011, and by professional football players against the NFLin 2015. But nowhere in their complaint
do Plaintiffs state that they were aware of these studies or policies or any of the other lawsuits
during the statute of limitations period.

Of course, discovery may reveal that the nature and circumstances surrounding the
incidents were sufficient to place a reasonable person on notice that actionable conduct may have
been involved. Discovery will also shed light on whether neurodegenerative disorders and
diseases are latent conditions caused by the occurrence of injuries of which a reasonable person
should have been aware, as the Big Ten asserts. Here at the pleading stage, however, the alleged

facts and disputed issues stand in stark contrast to Golla, which was a summary judgment case.
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As a result, the Court does not believe that Plaintiffs’ complaint indicates that their claims are
barred by the two-year statute of limitations. See Vector-Springfield Props, Ltd. v. Cent. Ill. Light
Co., 108 F.3d 806, 810 (7th Cir. 1997) (noting that “the point in time when a reasonable person
with similar information should have realized he had been injured and that the injury had been
wrongfully caused is generally a question to be decided by the trier of fact”) (citing Knox Coll. v.
Celotex Corp., 430 N.E.2d 976, 981 (Ill. 1981)).

In the alternative, the Big Ten seeks a more definite statement under Rule 12(e) because
Plaintiffs have failed to allege when their claims accrued. However, as the Seventh Circuit stated
in Chapman v. Yellow Cab Cooperative, 875 F.3d 847, 848 (7th Cir. 2017), “it is manifestly
inappropriate for a district court to demand that complaints contain all legal elements (or factors)
plus facts corresponding to each.” “It is enough to plead a plausible claim, after which a plaintiff
receives the benefit of imagination, so long as the hypotheses are consistent with the complaint[.]”
Id. (internal quotation marks and citations omitted). As such, “Rule 12(e) cannot be used to turn
federal civil procedure into a fact-pleading or code-pleading system.” Id. at 849. Rather, Rule
12(e) motions are appropriate only when the complaint “is so vague or ambiguous that the party
cannot reasonably prepare a response.” Fed. R. Civ. P. 12(e). Here, given that Plaintiffs are not
required to anticipate or plead around the affirmative defense of statute of limitations in the first
instance, Leavell v. Kieffer, 189 F.3d 492, 494 (7th Cir. 1999), granting a request for a more definite
statement to solidify the defense is particularly inapt. The Big Ten’s request for a more definite
statement is therefore denied.

B. Fraudulent Concealment Exception to the Applicable Statute of Limitations

Under Illinois law, “[i]f a person liable to an action fraudulently conceals the cause of such

action,” the statute of limitations does not begin to run until the plaintiff “discovers that he or she
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has such cause of action.” 735 Ill. Comp. Stat. 5/13-215. The Big Ten argues that, to the extent
that Plaintiffs intend to rely upon the doctrine of fraudulent concealment to extend the two year
limitations period, they cannot do so because they have not pleaded the fraudulent concealment
exception with particularity as required by Rule 9(b). But, again, the statute of limitations is an
affirmative defense, and a plaintiff has no obligation—under Rule 9(b) or otherwise—to plead
around it in the complaint. See United States v. N. Tr. Co., 372 F.3d 886, 888 (7th Cir. 2004)
(“[Clomplaints need not anticipate and attempt to plead around defenses.”); Resnick v. Schwartz,
No. 17 C 4944, 2018 WL 4191525, at *6 (N.D. Ill. Sept. 3, 2018) (“[T]he facts underlying the
fraud-or-concealment exception need not be pled in the Amended Complaint at all, let alone meet
the requirements of Rule 9(b)’s particularity standard.”).

The Big Ten’s reliance upon Pitts v. Unarco Industries, Inc., 712 F.2d 276, 278-79 (7th
Cir. 1983), is misplaced. Because the case was appealed after summary judgment had been granted
in the defendant’s favor and because the plaintiff in Pitts did not appeal the dismissal of the
fraudulent concealment claim, the Pitts court had no occasion to consider the sufficiency of the
allegations. Accordingly, the Pitts court’s brief mention of Rule 9(b) is dicta, and inconsistent with
more recent Seventh Circuit law. See Hyson USA, Inc. v. Hyson 2U, Ltd., 821 F.3d 935, 939 (7th
Cir. 2016); Brownmark Films, LLC v. Comedy Partners, 682 F.3d 687, 690 (7th Cir. 2012). The
Court therefore denies the Big Ten’s motion to dismiss on this ground.
III. Affirmative Fraudulent Concealment Claim (Count 2)

Both Defendants move to dismiss Plaintiffs’ affirmative fraudulent concealment claim. As
an initial matter, the NCAA argues that it is not clear that Indiana law recognizes such a claim.

And even if it does, the NCAA contends that Plaintiffs’ allegations fail to satisfy the heightened
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pleading standard of Rule 9(b). In turn, the Big Ten argues that Plaintiffs have failed to allege
certain elements of the claim.

It is true that two federal district courts have held that fraudulent concealment is not an
independent cause of action under Indiana law. See Gonzalez v. ADT LLC, 161 F. Supp. 3d 648,
655 (N.D. Ind. 2016), Fikes v. Whitesell, No. 4:11-CV-00034-TWP, 2011 WL 5025523, at *7 (S.D.
Ind. Oct. 20, 2011). But the cases that those courts cited do not stand for that proposition. Rather,
the cited cases merely hold that a defendant may be estopped from asserting the statute of
limitations under the doctrine of fraudulent concealment, and they do not address the issue of
whether fraudulent concealment is a standalone claim. See Doe v. United Methodist Church, 673
N.E.2d 839, 844 (Ind. Ct. App. 1996) (cited in Gonzalez); Ayers v. State Farm Mut. Auto. Ins. Co.,
558 N.E.2d 831, 833 (Ind. Ct. App. 1990) (cited in Fikes). Accordingly, I respectfully disagree
with the holdings in Gonzalez and Fikes.

By contrast, Indiana courts have consistently recognized fraudulent concealment as an
independent cause of action. See, e.g., DeVoe Chevrolet-Cadillac, Inc. v. Cartwright, 526 N.E.2d
1237, 1240 (Ind. Ct. App. 1988); Brown v. Ind. Nat’l Bank, 476 N.E.2d 888, 891 (Ind. Ct. App.
1985); Barnd v. Borst, 431 N.E.2d 161, 168 (Ind. Ct. App. 1982); Grow v. Ind. Retired Teachers
Cmty., 271 N.E.2d 140, 145 (Ind. Ct. App. 1971). The NCAA’s motion to dismiss on the basis
that Indiana law does not recognize a claim of fraudulent concealment is thus denied.

Turning to the claim itself, to state a fraudulent concealment claim under Indiana law, a
plaintiff must allege: “(1) the wrongdoer had a duty to disclose certain facts to another, (2) it
knowingly failed to do so, and (3) the other justifiably relied upon such non-disclosure to his
detriment.” Deloe, 526 N.E.2d at 1240; see Cent. Nat’l Bank of Greencastle v. Shoup, 501 N.E.2d

1090, 1097 (Ind. Ct. App. 1986) (“Fraud generally comprises all acts, omissions, and concealments
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involving a breach of legal or equitable duty and resulting in damages to another.””) (internal
quotation marks omitted). “The fraud may be constructive in a sense that there may not be any
active intentional purpose to deceive or defraud, yet the action is so prominent and misleading as
to induce detrimental reliance.” See Barnd, 431 N.E.2d 161, 168 (Ind. Ct. App. 1982) (internal
quotation marks omitted). “The party asserting fraud bears the burden of establishing the
wrongdoer’s duty to disclose.” Brown, 476 N.E.2d 888, 891 (Ind. Ct. App. 1985).

The Big Ten argues Plaintiffs have failed to allege that they could not have discovered the
truth through reasonable inquiry or inspection. Big Ten’s Mem. Supp. Mot. Dismiss at 12. In
support, the Big Ten relies on Smith v. Taulman, a case in which the plaintiff appealed the trial
court’s denial of a motion to compel and its entry of summary judgment against him. 20 N.E.3d
555, 566—67 (Ind. Ct. App. 2014). The Smith defendants had raised a defense to the plaintiff’s
fraudulent concealment claim, asserting that the claim could not be predicated on a failure to
disclose facts, where (1) information was equally accessible to the plaintiff as to the defendants,
and (2) the truth was ascertainable by exercise of reasonable diligence. Id. In response, the
plaintiff moved to compel discovery to determine whether the defendants had withheld information
from him. Id. On those facts, the appellate court vacated the trial court orders and remanded the
case for further proceedings. Id. But Smith—Ilike the cases it cites—was decided on summary
judgment and, therefore, does not stand for the proposition that a plaintiff must plead that he or
she was unable to discover the truth through reasonable inquiry or inspection.

The Big Ten also contends that Plaintiffs have failed to plead that it had a duty to disclose
any facts regarding concussions, because the complaint does not allege the existence of a
confidential or fiduciary relationship. Big Ten’s Mem. Supp. Mot. Dismiss at 12. However, under

Indiana law, a duty to disclose also may exist where “one party may be in the unique possession
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of knowledge not possessed by the other and may thereby enjoy a position of superiority over the
other.” See Am. United Life Ins. Co. v. Douglas, 808 N.E.2d 690, 702 (Ind. Ct. App. 2004).

Here, according to Plaintiffs, the NCAA was originally founded in 1906 to protect college
football players from head injuries, which were occurring at an alarming rate. Compl. 99 29-30.
Furthermore, the NCAA is specifically charged with safeguarding the health and well-being of
student-athletes. /d. To this end, from time to time, the NCAA has conducted concussion studies
to determine the risks and effects of concussions and, over time, has implemented guidelines and
rules to try to mitigate those risks. Id. 99 6667, 122. And, like the NCAA, the Big Ten is also
responsible for protecting the health and safety of student-athletes. /d. 4 36-37, 41. Moreover,
as compared to Plaintiffs, the Big Ten and the NCAA were in a superior position to know, and to
mitigate, the risks of concussions and other traumatic brain injuries. /d. §42. What is more, given
the Big Ten’s and the NCAA’s superior and unique vantage point on health and safety issues,
Plaintiffs depended upon them for treatment of, and guidance on, head injuries and concussions.
Id. 99 119-20. When these allegations are construed as a whole in a light most favorable to
Plaintiffs, they sufficiently assert the type of relationship that gives rise to a duty on the part of the
NCAA and the Big Ten to disclose facts regarding the risks and effects of traumatic brain injury to
their student-athletes. Accordingly, the Big Ten’s motion to dismiss Plaintiffs’ fraudulent
concealment claim is denied.

As for the NCAA, it contends that Plaintiffs have failed to plead fraudulent concealment
with particularity under Rule 9(b), because the complaint does not allege who at the NCAA
concealed information, what was concealed, or when, where, and how the fraud took place. See
United States ex rel. Lusby, 570 F.3d at 853. “[D]efendants are entitled to be apprised of the roles

they each played in the alleged scheme, and absent a compelling reason, a plaintiff is normally not
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entitled to treat multiple . . . defendants as one entity.” Jepson, Inc. v. Makita Corp., 34 F.3d 1321,
1329 (7th Cir. 1994).

In this regard, Plaintiffs allege the following. From 1996 to 2001, while Plaintiffs played
football for Purdue, the NCAA promulgated, and the Big Ten implemented, official safety
guidelines and rules. Compl. 49 115-16. These guidelines and rules omitted appropriate safety
and return-to-play procedures regarding concussive and subconcussive impacts. Id. § 122. The
NCAA, by promulgating these rules, and the Big Ten, by implementing them, fraudulently
concealed their knowledge that: (1) repetitive head impacts in football games and full-contact
practices created a serious risk of short-term and long-term brain injury associated with repetitive
traumatic impacts; and (2) that same risk was created by permitting players to return prematurely
to physical activity after sustaining a subconcussive or concussive impact. Id. 9 115-17. As
Plaintiffs see it, by concealing these facts, the NCAA and the Big Ten intended to induce Plaintiffs
to have a false belief that they could safely continue to play football after sustaining such injuries,
even though they themselves knew that Plaintiffs greatly increased their risk of long-term injury
and illness by doing so. /d. 9 118, 122.

Further, as college students, Rose and Stratton lacked much of the scientific information
that the NCAA and the Big Ten possessed with regard to these issues. See §42. Such an imbalance
of information serves to relax Rule 9(b)’s particularity requirement, especially given Plaintiffs’
allegations that the NCAA and the Big Ten not only had this information, but kept it from them.
See Jepson, 34 F.3d at 1328 (citing Nelson v. Monroe Reg’l Med. Ctr., 925 F.2d 1555, 1567 n.7
(7th Cir.), cert. denied, 502 U.S. 903 (1991)); Corley v. Rosewood Care Ctr, Inc., 142 F.3d 1041,
1051 (7th Cir. 1998); see also In re Nat’l Hockey League Players’ Concussion Injury Litig., No.

MDL 14-2551 (SRN), 2015 WL 1334027, at *10 (D. Minn. Mar. 25, 2015). Thus, in the context
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of the allegations in this case, Plaintiffs have satisfied the requirements of Rule 9(b), and the
NCAA'’s motion to dismiss Plaintiffs’ fraudulent concealment claim is therefore denied.
IV. Breach of Express Contract Against the NCAA (Count 3)

Next, the NCAA argues that Plaintiffs have failed to state a claim for breach of an express
contract.? “The elements of a breach of contract claim are the existence of a contract, the
defendant’s breach, and damages to the plaintiff.” WESCO Distrib., Inc. v. ArcelorMittal Ind.
Harbor LLC, 23 N.E.3d 682, 695 (Ind. Ct. App. 2014).

Plaintiffs allege that, in order to play football for Purdue, they were required to enter into
an express contract with the NCAA. Compl. 9 125. In exchange for Plaintiffs’ promise to play
football and to abide by the NCAA’s regulations, the NCAA promised to: (1) conduct
intercollegiate athletics in a manner designed to protect and enhance the physical and educational
well-being of student-athletes; and (2) require that each member institution protect the health of,
and provide a safe environment for, each of its participating student-athletes. /d. 9§ 126. Plaintiffs
further attest that they fulfilled all of their obligations under this contract by playing football and
complying with the NCAA’s regulations. Id. §127. In addition, Plaintiffs assert that, by
concealing the risks of brain injuries, the NCAA failed to abide by its contractual obligations in
not acting to protect Plaintiffs’ health and physical well-being. /d. § 128. Finally, Plaintiffs allege
that, as a direct and proximate result of the NCAA’s breach, they experienced repetitive
subconcussive brain impacts and have a significantly increased risk of developing

neurodegenerative disorders and diseases. Id. q 129.

2 The NCAA also takes issue with Plaintiffs’ failure to attach the written contracts as exhibits to their

complaint. See NCAA’s Reply Supp. Mot. Dismiss at 8. But the attachment of a written contract to a
complaint is not required under the federal rules. RehabCare Grp., E., Inc. v. Camelot Terrace, Inc., No.
11 C 6557,2012 WL 1246560, at *5 (N.D. I1l. Apr. 13,2012).
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These factual allegations, while sparse, are enough to plead a plausible claim for breach of
an express contract, and the NCAA’s motion to dismiss is denied.
V. Breach of Implied Contract (Count 4)

The NCAA and the Big Ten also seek to dismiss Plaintiffs’ breach-of-implied-contract
claim.® Implied contracts are decidedly different from express contracts. An implied contract is
“not created or evidenced by the explicit agreement of the parties.” Wayt v. Town of Crothersville,
866 F. Supp. 2d 1008, 1018—19 (S.D. Ind. 2012). Rather, an implied contract is “inferred by the
law, as a matter of reason and justice from [the parties’] acts or conduct, [with] the circumstances
surrounding the transaction making it a reasonable, or even a necessary, assumption that a contract
existed between them by tacit understanding.” Id.

To state a claim of breach of implied contract under Indiana law, a plaintiff cannot merely
allege that “he had a contract with the defendant, gave the defendant consideration, and the
defendant breached the contract.” Bissessur v. Ind. Univ. Bd. of Trs., 581 F.3d 599, 603 (7th Cir.
2009). Rather, to withstand a motion to dismiss, “a claim of breach of implied contract requires
facts concerning the promises allegedly made by the parties to the contract, how those promises
were communicated and how the exchange of obligations created an implied contract.” Robinson
v. Leonard-Dent, No. 3:12CV417-PPS, 2013 WL 5701067, at *13 n.5 (N.D. Ind. Oct. 18, 2013);
see Bissessur, 581 F.3d at 603.

Defendants correctly point out that Plaintiffs have not alleged any acts or conduct on the

part of either the NCAA or the Big Ten that would constitute a communication to Plaintiffs of a

3 Plaintiffs have pleaded their breach-of-implied-contract claim against the NCAA in the alternative

to their breach-of-express-contract claim covering the same subject matter. See Engelbrecht v. Prop.
Developers, Inc., 296 N.E.2d 798, 801 (Ind. Ct. App. 1972) (“An implied contract cannot exist where an
express contract covers the identical subject.”).
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promise to undertake a contractual obligation. And the mere existence of the NCAA’s constitution
and bylaws is insufficient to constitute the NCAA’s communication of a promise to Plaintiffs. See
Compl. 9 132 (alleging that the NCAA’s promises were set forth in the NCAA’s constitution and
bylaws). Similarly, the Big Ten’s agreement with the NCAA to adhere to the NCAA’s constitution
and bylaws falls short of evidencing a communication of a promise to Plaintiffs. See id.

Plaintiffs rely upon Cordova v. University of Notre Dame Du Lac, No. 3:11-CV-210 RM,
2011 WL 6257290, at *5 (N.D. Ind. Dec. 13, 2011), but that case is easily distinguishable. There,
the court denied a motion to dismiss an implied-contract claim where a student-employee alleged
that her university had communicated its promises directly to her in form of a student handbook,
as well as student and employee anti-discrimination policies. /d. Here, there is no allegation that
the NCAA or the Big Ten communicated promises directly to Plaintiffs. Plaintiffs cannot merely
allege the existence of statements listed in NCAA or Big Ten documents; rather, Plaintiffs must
allege facts indicating that the NCAA and Big Ten directed the statements in those documents to
communicate a promise to them. Accordingly, the Court grants Defendants’ motion to dismiss and
dismisses Count 4 without prejudice.

VI.  Breach of Contract as Third-Party Beneficiaries Against the NCAA (Count 5)

In Count 5, Plaintiffs allege that they were the third-party beneficiaries of an agreement
between the NCAA and Purdue regarding the implementation of certain NCAA rules and
regulations. The NCAA argues that this claim must fail because the complaint does not sufficiently
allege the existence of such a relationship.

“Under Illinois law, a cause of action based on a contract may be brought . . . by an intended
third-party beneficiary of the contract.” Kaplan v. Shure Bros., 266 F.3d 598, 602 (7th Cir. 2001)

(citations omitted); see Olson v. Etheridge, 686 N.E.2d 563, 566 (Ill. 1997). “For an intended
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third-party beneficiary to enforce contract terms, the liability of a promisor to the beneficiary must
affirmatively appear from the language of the instrument, and the contract must be made for the
direct benefit of the third party.” Cont’l Cas. Co. v. Am. Nat’l Ins. Co., 417 F.3d 727, 734 (7th Cir.
2005) (citations and internal quotation marks omitted) (emphasis in original). “[T]he contract does
not have to specifically name the third-party beneficiary, as long as it defines a third-party by
description of class, and the parties have identified the plaintiff at the time performance is due.”
Zurich Capital Mkts. Inc. v. Coglianese, 2005 WL 1950653, at *8 (N.D. Ill. Aug. 12, 2005) (citing
Altevogt v. Brinkoetter, 421 N.E.2d 182, 187 (Ill. 1981)).

Here, the allegations state that the NCAA and Purdue entered into an express contract,
whereby Purdue University agreed to abide by the NCAA’s rules and regulations. Compl. q 137.
Although Plaintiffs assert in a conclusory manner that “Plaintiffs and the Class are the intended
third-party beneficiaries of the contract between the NCAA and Purdue University,” nowhere do
they allege that the contract itself includes any provision that evidences the intention of the NCAA
and Purdue to benefit them. See id. 99 138, 139. Rather, Plaintiffs claim that the parties’ intent
appears elsewhere in the NCAA'’s rules, regulations, purpose, and principles. Id. Under Illinois
law, this is not enough. See Vilter Mfg. Co. v. Loring, 136 F.2d 466, 469 (7th Cir. 1943) (affirming
the grant of a motion to dismiss where the defendant’s obligation to the plaintiff was not “borne
out by the contract”). The Court therefore grants the NCAA’s motion to dismiss this claim, and
Count 5 is dismissed without prejudice.

VII. Unjust Enrichment (Count 6)

Both the NCAA and the Big Ten move to dismiss Plaintiffs’ unjust-enrichment claim.

Under Indiana law, claims of unjust enrichment and quantum meruit have the same purpose, as

well as the same elements. Woodruff v. Ind. Family & Soc. Servs. Admin., 964 N.E.2d 784, 791
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(Ind. 2012). These claims are “a legal fiction invented by the common-law courts in order to
permit a recovery . . . where, in fact, there is no contract, but where the circumstances are such that
under the law of natural and immutable justice there should be a recovery as though there had been
a promise.” Id. “Indiana courts articulate three elements for these claims: (1) a benefit conferred
upon another at the express or implied request of this other party; (2) allowing the other party to
retain the benefit without restitution would be unjust; and (3) the plaintiff expected payment.” Id.
However, a person who “labors without an expectation of payment cannot recover.” Bayh v.
Sonnenburg, 573 N.E.2d 398, 408 (Ind. 1991); Biggerstaff v. Vanderburgh Humane Soc., 453
N.E.2d 363, 364 (Ind. Ct. App. 1983).

According to Plaintiffs, the NCAA and the Big Ten received significant broadcasting,
merchandising, and ticket revenues from their football games. Compl. 9 143. Plaintiffs assert that,
because Defendants have refused to reimburse Plaintiffs for the injuries that they suffered while
playing football, Defendants’ retention of those revenues would be unjust. /d. § 145.

But, as Defendants note, Plaintiffs have not alleged that either the Big Ten or the NCAA
requested that Plaintiffs play football for Purdue. Nor have Plaintiffs alleged that they expected
Defendants to pay their medical expenses while at Purdue. At most, the allegations indicate that
Rose and Stratton expected Defendants to provide a safe playing environment that protected their
health and safety. But that is not equivalent to an expectation of payment or similar pecuniary
benefit. Because Plaintiffs have failed to allege the elements of an unjust enrichment claim, the

Court grants Defendants’ motions to dismiss and dismisses Count 6 without prejudice.
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Conclusion

For the reasons provided above, the NCAA’s and the Big Ten’s motions to dismiss [12][16]
are granted in part and denied in part. The Court grants their motions to dismiss the breach-of-
implied-contract and unjust-enrichment claims (Counts 4 and 6) as well as the NCAA’s motion to
dismiss the breach-of-express-contract-as-third-party-beneficiaries claim (Count 5). In all other
respects, the motions, including the Big Ten’s motion for a more definite statement, are denied.
To the extent that Plaintiffs believe they can amend Counts 4, 5 and 6 to comply with this order,
they should move to file an amended complaint within 21 days. If no motion is filed, the Court

will presume that Plaintiffs no longer wish to pursue these counts.

IT IS SO ORDERED. ENTERED 9/28/18

John Z. Lee
United States District Judge
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IN THE CIRCUIT COURT OF COOK COUNTY, [LLI% COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION] ERE SODCTHY SROWN

PEOPLE OF THE STATE OF ILLINOIS, ex rel. Case No.
Kimberly M. Foxx, State’s Attorney of Cook
County, Illinois,

Plaintiff,
V.

FACEBOOK, INC., a Delaware corporation,
SCL GROUP LIMITED, a United Kingdom
private limited company, and CAMBRIDGE
ANALYTICA LLC, a Delaware limited liability
company,

Defendants.

COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiff People of the State of Illinois brings this Complaint and Demand for Jury Trial
against Facebook, Inc. (“Facebook™), and SCL Group Limited and Cambridge Analytica LLC
(collectively referred to as “Cambridge Analytica,” unless otherwise specified), and alleges as
follows:

NATURE OF THE ACTION

1. In 2014, Cambridge Analytica—a London-based electioneering firm—exfiltrated
the personal data of more than 50 million Facebook users in the United States, including millions
of users in Illinois. This data trove included Facebook users’ ages, interests, pages they’ve liked,
groups they belong to, physical locations, political affiliation, religious affiliation, relationships,

and photos, as well as their full names, phone numbers, email addresses, and physical addresses.'

! Craig Timberg, et al., Bannon Oversaw Cambridge Analytica's Collection of Facebook

Data, According to Former Employee, WASH. POST (Mar. 20, 2018), https://wapo.st/2FYSI1kE.
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2. Though this data was supposedly private and protected from disclosure by
Facebook’s user and developer policies, Cambridge Analytica knew that it could access this
nearly unlimited trove of data using Facebook’s existing developer tools, an open secret that was
well known to developers.”

3. Posing as an academic researcher, Cambridge Analytica identified American
Facebook users on “Mechanical Turk”—an online marketplace where people around the world
contract with others to perform various tasks—and offered to pay them to download and use a
personality quiz app it developed on Facebook called thisisyourdigitallife.

4. About 270,000 American voters installed the app and took the personality quiz in
return for $1 to $2. But Cambridge Analytica wasn’t interested in just the answers. What it really
wanted—and what it got by virtue of being a developer on the Facebook platform—was the
ability to collect Facebook data from each quiz taker and a// of their Facebook friends. In this
way, Cambridge Analytica parlayed 270,000 personality quiz submissions into a comprehensive
dataset on more than 50 million unwitting Facebook users.

5. This kind of mass data collection was not only allowed but encouraged by
Facebook, which sought to keep developers building on its platform and provide companies with
all the tools they need to influence and manipulate user behavior. That’s because Facebook is not
a social media company; it is the largest data mining operation in existence.

6. To be sure, Cambridge Analytica’s data grab of 50 million users was eventually

flagged and investigated by Facebook in 2014.> But when it learned that the harvesting of data

2 See, e.g., Emil Protalinski, Stalkbook: Stalk Anyone, Even If You're Not Facebook
Friends, CNET (July 23, 2012), https://www.cnet.com/news/stalkbook-stalk-anyone-even-if-
youre-not-facebook-friends/.

} Chloe Aiello, Developer Behind The App At The Center Of Data Scandal Disputes
Facebook's Story, CNBC (Mar. 21, 2018), https://www.cnbc.com/2018/03/21/aleksander-kogan-
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was intended to build personality profiles for academic uses, Facebook allowed the data
collection to resume. A year later, Facebook discovered that the data was being used for
electioneering purposes and discreetly asked Cambridge Analytica to delete the data. Notably, it
never confirmed that the data was actually deleted or notified its users of the privacy breach.

7. In the meantime, Cambridge Analytica was mining the data it collected on 50
million Facebook users to create “psychographic profiles” for the 2016 American presidential
election. These profiles—which included each user’s name, home address, phone number,
education, birthday, voter records, and political tendencies, alongside a sophisticated personality
analysis—allowed Cambridge Analytica to “identify the most persuadable voters” and target
them with so-called “fake news” on various platforms, including Facebook.* By its own
admission, this combination of misappropriated data, psychographic profiling, and fake news
enabled Cambridge Analytica—an overseas electioneering firm—to exert “significant influence
on the outcome of the 2016 presidential election.”

8. While Facebook has, a full three years later, condemned Cambridge Analytica’s
unauthorized data collection, its actions are far more consistent with Facebook’s mission than
Facebook wants to let on. Though it may have started as a social network, Facebook’s business
model has shifted over the years into what is now one of the biggest data mining companies in
the world. Facebook now uses its platform—which has essentially become a data aggregation

machine disguised as a social network—to manipulate users into making the decisions that

facebook-shouldve-known-how-app-data-was-being-used.html.

N How Facebook Could Profile Voters For Manipulation, ASSOCIATED PRESS (Mar. 20,

2018), https://bit.ly/2uhKp7v; Hilary Osborne, What Is Cambridge Analytica? The Firm At The
Centre Of Facebook's Data Breach, GUARDIAN (Mar. 18, 2018), https://bit.ly/2prhWXb.

> CAMBRIDGE ANALYTICA, Make America Number 1, https://ca-

political.com/casestudies/casestudymakeamericanumber12016 (last visited Mar. 23, 2018).
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Facebook and its business partners want them to make.’

9. Facebook shifted its business model in this way because it recognized that it can
be even more profitable if it could harness and sell the ability to dependably influence its users’
behavior to third parties. Facebook therefore encouraged developers and researchers to collect
and analyze Facebook user data so that it could better learn how to manipulate its own users’
moods and influence what they purchase and even how they vote. Facebook even conducted
experiments on its own users, including experiments aimed at influencing their moods and
manipulating their voting habits.”

10. This lawsuit seeks to right the wrongs created by Cambridge Analytica’s and
Facebook’s blatant disregard and misuse of sensitive, personal data belonging to the People of
the State of Illinois. Accordingly, the People of the State of Illinois, by and through Cook County
State’s Attorney Kimberly M. Foxx, seeks civil penalties and all appropriate injunctive relief to
address, remedy, and prevent harm to Illinois residents resulting from Defendants’ misconduct.

PARTIES

11.  Plaintiff People of the State of Illinois, by and through Kimberly M. Foxx, State’s
Attorney of Cook County, Illinois, brings this action in the public interest for and on behalf of
the People of the State of Illinois.

12.  Defendant Facebook, Inc. is a corporation existing under the laws of the State of
Delaware, with its principal place of business located at 1 Hacker Way, Menlo Park, California

94025.

6 See, e.g., Sam Machkovech, Report: Facebook Helped Advertisers Target Teens Who

Feel “Worthless”, ARSTECHNICA (last updated May 1, 2017.), https://bit.ly/2pBgf9G.

7 See, e.g., Kasmir Hill, 10 Other Facebook Experiments On Users, Rated On A Highly-

Scientific WTF Scale, FORBES (July 10, 2014),
https://www.forbes.com/sites/kashmirhill/2014/07/10/facebook-experiments-on-
users/#254ffa9b1c3d.
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13.  Defendant SCL Group Limited is a UK private limited company with offices
located in London, England. Defendant SCL Group Limited is the parent company of Defendant
Cambridge Analytica LLC.

14.  Defendant Cambridge Analytica LLC is a limited liability company organized
under the laws of the State of Delaware, with offices located in New York City and Washington,
D.C. Defendant Cambridge Analytica LLC is a subsidiary of Defendant SCL Group Limited.

JURISDICTION AND VENUE

15. Pursuant to the Illinois Constitution art. VI, §9, this Court has subject matter
jurisdiction over Plaintiff’s claims.

16.  This Court has jurisdiction over Defendants pursuant to 735 ILCS 5/2-209
because they conduct business transactions in Illinois, have committed tortious acts in Illinois,
and have transacted substantial business in Illinois that caused harm in Illinois.

17.  Venue is proper in Cook County because Defendants conduct business
transactions in Cook County and the causes of action arose, in part, in Cook County.

COMMON FACTUAL ALLEGATIONS
I. An Overview of Cambridge Analytica.

18. Cambridge Analytica is a political consulting firm that promises to provide its
customers the ability to use big data to change voter behavior.”

19.  Unfortunately, until recently, Cambridge Analytica’s business practices were
largely a secret to the general public. On March 18, 2018, one of its senior programmers—
Christopher Wylie—exposed the company’s unlawful and deceptive business practices,

including its role in “hijacking” the profiles of millions of Facebook users in order to influence

8 See Matthew Rosenberg, et al., How Trump Consultants Exploited The Facebook Data

Of Millions, N.Y. TIMES (Mar. 17, 2018), https://nyti.ms/2HH74vA.
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the 2016 United States Presidential election.’

20. Cambridge Analytica’s efforts to engage in mass data mining on behalf of
American political campaigns began in 2013, when its now-suspended Chief Executive Officer
Alexander Nix was still heading the elections division of SCL Group Limited.'® At the time, Nix
set out create a team of data analysts, psychologists, and political operatives that could
successfully use data analytics to model U.S. voter behavior, and assess how American voters’
inherent psychological traits affected their voting decisions. Using that data, the company would,
in turn, sell it to political campaigns seeking to influence or change votes."'

21. The group—not yet formally organized, but still an entity within SCL Group
Limited—received significant initial funding from billionaire Robert Mercer, a well-known
funder of conservative- and Republican-connected political causes throughout the United
States.'> Mercer helped the group finance a $1.5 million pilot test of their psychographic
profiling-based messaging in the Commonwealth of Virginia’s 2013 gubernatorial election on
behalf of Republican candidate Ken Cuccinelli."

22. On December 31, 2013, this internal team at SCL Group formally organized in

’ Carole Cadwalladr, ‘7 Made Steve Bannon’s Psychological Warfare Tool’: Meet The
Data War Whistleblower, GUARDIAN (Mar. 18, 2018), https://bit.ly/2HGFvCD.

10 SCL Group similarly provides data, analytics and strategy-related consulting, but

primarily offers its services to governments and military organizations throughout the world.
SCL Group boasts having conducted “behavior change programs” in over 60 countries (i.e.,
psychological warfare).

H Rosenberg et al., supra note 8.

12 Sasha Issenberg, Cruz-Connected Data Miner Aims To Get Inside Voters’ Heads,

BLOOMBERG (Nov. 12, 2015), https://www.bloomberg.com/news/features/2015-11-12/is-the-
republican-party-s-killer-data-app-for-real- (describing Robert Mercer as the “fourth-largest”
individual political donor in the United States).

B Rosenberg et al., supra note 8.
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the United States as Cambridge Analytica.'

I1. To Help Its Customers Influence U.S. Political Elections, Cambridge Analytica
Developed A Fraudulent Scheme To Harvest The Data Of Millions of American
Voters.

23.  In 2014, Cambridge Analytica sought out a relationship with U.S. Senator Ted
Cruz’s planned campaign for the Republican presidential nomination. At the time, the company
realized it did not possess nearly enough data about American voters for a U.S. presidential
campaign."’

24. The company needed a vast amount of data on virtually every American voter and
knew it could not simply purchase that information. As such, Cambridge Analytica engineered a
deceptive scheme to surreptitiously siphon that data from Facebook.

A. Defendants hire Cambridge University professor Aleksandr Kogan to

deceptively harvest data on 50 million Facebook users under the guise of
“Academic Research.”

25.  InJune 2014, Defendants entered into an arrangement with Cambridge University
researcher Aleksandr Kogan and his company Global Science Research to collect the data they
needed to create “psychographic profiles” on American voters.'®

26.  Kogan was the key to gathering the quantity and quality of data Defendants
sought because he could do it through a Facebook application'” he created called

“thisisyourdigitallife.”"®

1 Andy Kroll, Cloak and Data: The Real Story Behind Cambridge Analytica’s Rise and
Fall, MOTHER JONES (Mar. 2018), https://www.motherjones.com/politics/2018/03/cloak-and-
data-cambridge-analytica-robert-mercer/.

1 Rosenberg et al., supra note 8.

16 Id.

17 A Facebook application is an interactive software application developed to run on and

utilize the Facebook platform.
R 7
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27.  Facebook being one of the largest data mining companies in the world,
Cambridge Analytica knew it could take advantage of its developer platform—and, in particular,
its Graph API'"—to gather swaths of data about every user and their friends who took the
thisisyourdigitallife quiz.

i Facebook’s Developer Platform.

28.  Although primarily recognized for its eponymous social network, Facebook is
also one of the largest data mining companies in the world. With over 200 million users in the
United States alone, Facebook has exclusive access to an exorbitant amount of personal
consumer data.*’

29.  Facebook is uniquely able to directly link the data it accumulates on individuals’
digital behaviors with the additional personal data that it extracts from users’ Facebook accounts.
The result is that Facebook obtains a holistic look at specific consumers’ online and offline
behaviors.?' Facebook, in turn, receives significant monetary gain by permitting targeted
advertising to its users through its platform.*” It is therefore in Facebook’s interests to encourage
third party developers to utilize its platform so that it can gather even more information about

users’ online activities.

1 Graph API refers to Facebook’s application programming interface, which is what allows

third party developers to interact with Facebook’s servers in order to access Facebook user data.

20 Kurt Wagner & Rani Molla, Facebook Is Not Getting Any Bigger In The United States,

RECODE (Mar. 1, 2018), https://www.recode.net/2018/3/1/17063208/facebook-us-growth-pew-
research-users (“More than two-thirds of Americans” use Facebook).

2 Nathan Ingraham, Facebook Buys Data On Users’ Offline Habits For Better Ads,
ENDGAGET (Dec. 30, 2016), https://www.engadget.com/2016/12/30/facebook-buys-data-on-
users-offline-habits-for-better-ads/; Cade Metz, How Facebook Knows When Its Ads Influence
Your Offline Purchases, WIRED (Dec. 11, 2014), https://www.wired.com/2014/12/facebook-
knows-ads-influence-offline-purchases/.

2 Cf. Lisa Lacy, Facebook Lets Brands Target Ads Based On Offline Behavior, THE DRUM
(Sept. 21, 2017), http://www.thedrum.com/news/2017/09/21/facebook-lets-brands-target-ads-
based-offline-behavior.







2018-CH-03868
PAGE 9 of 25

ELECTRONICALLY FILED
3/23/2018 6:55 PM

30.  That’s where Facebook’s Software Development Kit (“SDK”)* comes in.
Facebook’s SDK allows third party developers to add Facebook-related features to their websites
or services. These features permit the developer’s service to interact with Facebook in various
ways. Relevant here is the ability to include a “Facebook Login,” which lets visitors login to a
website using their Facebook credentials.

31.  When an individual visits or uses a service using Facebook’s SDK (e.g., an app
that includes a Facebook Login), information about the individual’s online activities are
transmitted back to Facebook. Facebook benefits from the additional behavioral information it
receives and the app developer, in the Facebook Login example, benefits because its users can
quickly sign in using their Facebook account.

32. thisisyourdigitallife used Facebook’s SDK Facebook Login, meaning that

individuals seeking to take the personality quiz had to use their Facebook account credentials to

access it.
ii. Cambridge Analytica intentionally used Facebook Login to gather data on
over 50,000,000 Facebook users.
33.  Under the false pretense of operating a personality test for academic research

purposes, Kogan was able to get 270,000 Facebook users to take his personality quiz.

34. To be clear, Cambridge Analytica, by way of Kogan, paid the majority of the
270,000 individuals to take his personality quiz. Kogan used a service called Amazon
Mechanical Turk—which is an online platform that allows developers to hire people (sometimes

called “turkers”) to do simple tasks for small fees—to pay individuals $1 or $2 to complete the

3 An SDK generally refers to a set of software development tools that allow programmers

to develop applications that interface with a specific software platform. Here, Facebook’s SDK
allows Facebook to release code for third party developers to use in order to interact with
Facebook’s platform.
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test.

35. There were two conditions: First, turkers had to be American. Second, turkers had
to use their Facebook account credentials to log into the quiz.

36. By having turkers use Facebook Login to log into the personality quiz,
Defendants were able capitalize on the unguarded nature of Facebook’s developer platform. That
meant developers were able to collect data on the Facebook user taking the test and information
about that user’s friends.**

37. That is, at that time, developers only needed permission from the user of the app
to access their friend’s list. Once armed with this permission, a developer could then gather the

profile information of all the app user’s Facebook friends” simply by querying the Graph API.*®

38.  Kogan’s academic research cover allowed him to gather the data at a rapid rate for
Cambridge Analytica.
39.  In fact, Cambridge Analytica’s data grab of 50 million users was eventually

flagged and investigated by Facebook in 2014. But when it learned that the harvesting of this
data was to build personality profiles for academic purposes, Facebook allowed the data

. 2
collection to resume.?’

4 Sue Halpern, Cambridge Analytica, Facebook, and the Revelations of Open Secrets, New

Yorker, https://www.newyorker.com/news/news-desk/cambridge-analytica-facebook-and-the-
revelations-of-open-secrets (last visited March 23, 2018).

» Jonathan Albright, The Graph API: Key Points in the Facebook and Cambridge
Analytica Debacle, Medium, https://medium.com/tow-center/the-graph-api-key-points-in-the-
facebook-and-cambridge-analytica-debacle-b69fe692d747 (last visited March 23, 2018).

26 For this reason, it is also likely that Facebook’s unrestricted developer tools were used by

thousands of other companies to collect user data without consent. See Iraklis Symeonidis et al.,
Collateral Damage of Facebook Apps: Friends, Providers, and Privacy Interdependence, ICT
Sys. Sec. & Privacy Prot. IFIP Advances in Info. & Commc’n Tech. 194-208 (2016), available
at https://eprint.iacr.org/2015/456.pdf.

o In 2015, Facebook learned the truth about why Cambridge Analytica was collecting the

10
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40. Through these unfair and deceptive practices, Defendants were able to eventually
use the Facebook Login portal to gather the personal information of over 50 million Facebook
users, including their ages, interests, pages they’ve liked, groups they belong to, physical
locations, political affiliation, religious affiliation, relationships, and photos, as well as their full
names, phone numbers, email addresses, and physical addresses. And for the 270,000 survey
takers, Cambridge Analytica even had access to their private messages on Facebook.*®

41. This data was exactly what Defendants needed: rich personal data about users that
was not only extremely valuable for “psychographic profiling” as explained in Section III below,
but also detailed enough so that it could be matched to other records already in Cambridge
Analytica’s possession. With this information in hand, Cambridge Analytica could—and did—
embark on its primary mission: creating a psychographic profile of every American adult in
order to provide data analytics and messaging-related support for U.S. federal election

campaigns.”

data—to influence and manipulate voters in the 2016 presidential election. In response,
Facebook approached Cambridge Analytica requesting it delete the trove of data it had amassed.
While Cambridge Analytica informed Facebook that it deleted the information, it never verified
this fact and simply took the word of a company which had knowingly and intentionally violated
Facebook’s policies to steal 50 million users’ information. And most importantly, Facebook
never notified the 50 million affected Facebook users of the major privacy breach.

28 Greg Price, Facebook Did Nothing To Stop Cambridge Analytica Data Breaches, New

Class-Action Federal Lawsuit Claims, Newsweek, http://www.newsweek.com/facebook-
cambridge-analytica-data-lawsuit-855600(last visited March 23, 2018).

* In many ways, Cambridge Analytica’s use of the data aligned with Facebook’s own

intentions with its users’ information. As noted, Facebook has a long history of performing
experiments on its user base without their knowledge or consent. Facebook has sought to
manipulate users’ moods, actions on the website, interactions with Facebook “friends,” and
voting behaviors. See, e.g., Robinson Meyer, Everything We Know About Facebook’s Secret
Mood Manipulation Experiment, THE ATLANTIC (June 28, 2014), http://theatln.tc/218BoZt;
Robert M. Bond, et al., 4 61-Million-Person Experiment In Social Influence And Political
Mobilization, NATURE (Sept. 13, 2012), available at https://bit.ly/2G4c9hd.

11
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I1. Facebook Has A Rich History of Experimenting On Its Users.

42.  Facebook employs a “Core Data Science” team composed of programmers,
statisticians, and psychologists to capitalize upon its access to vast amount of user data. Since as
early as 2012, the Core Data Science team been conducting psychological experiments known as
human subject research — actively intervening in people’s (online) environments, measuring the
behavioral impact of those interventions, and publishing the results in scientific journals.

43.  For example, over a one-week period in January 2012, Facebook manipulated the
News Feeds®® of nearly 700,000 Facebook users so that they contained proportionally fewer
posts containing either positive or negative content, depending on which experimental group the
participant was assigned to. This manipulation was, in some cases, drastic. Some participants, for
example, had ninety percent of posts containing positive emotional content removed from their
News Feed.

44. To measure the effect of this experiment (“Emotional Manipulation Experiment”),
Facebook then observed the corresponding emotional content of the participants’ News Feed
posts. The effects were described in an article published in a major, peer-reviewed academic
journal (“the Kramer Article”).”' And they were, while small, statistically significant. Users
exposed to proportionally fewer positive posts generated less positive content themselves, and
vice versa. In other words, people exposed to more sad content were made sad, and people

exposed to more happy content were made happy. And all of this occurred unbeknownst to the

30 The News Feed is the primary way that users consume content on Facebook. It is a

scrollable series of “stories” generated by a user’s friends, where “stories” may be anything from
photos of friends to textual posts written by friends to linked news articles.

. Adam D.I. Kramer, Jamie E. Guillory, and Jeffrey T. Hancock, Experimental Evidence of

Massive-Scale Emotional Contagion Trough Social Networks, 111 Proc. Nat’l Acad. Sci. USA
8788 (2014), available at http://www.pnas.org/content/111/24/8788.full.html (last accessed
October 1, 2014).
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participants — the experiment showed “that emotional states can be transferred to others via
emotional contagion, leading people to experience the same emotions without their
awareness.”

45. Highlighting the significance of the experiment, the Kramer Article noted that
“given the massive scale of social networks such as Facebook, even small effects [like the
manipulation of Facebook News Feeds] can have large aggregated consequences” and concluded
that “the well-documented connection between emotions and physical well-being suggests the
importance of these findings for public health.”*’

46. This “Emotional Manipulation Experiment” is just the tip of the iceberg.
Facebook has conducted and published scores of similar experiments in the past, and intends to
continue conducting and publishing similar experiments in the future.

47.  Facebook has conducted and continues to conduct a wide array of human subject
research experiments. For example, in one experiment conducted in 2010, Facebook tested how
much of an effect it could have on a user’s likelihood to vote.>* For that experiment (the “Voting
Manipulation Experiment”), every single American who signed onto Facebook on voting day—
approximately 60 million people—was a participant.

48.  Other published Facebook experiments have tested things ranging from the effect
of hiding links that friends shared with each other (approximately 253 million experiment

subjects) (the “Link Manipulation Experiment™),> to the effect of automatically broadcasting

32 Id. (emphasis added).
3 Id. at 8790 (emphasis added).

. Robert M. Bond et al., 4 61-Million-Person Experiment in Social Influence and Political
Mobilization, 489 NATURE 295 (2012), available at
http://cameronmarlow.com/media/massive_turnout.pdf (last accessed October 1, 2014).

3 Eytan Bakshy, The Role of Social Networks in Information Diffusion, WWW: Int’1 World
13
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users’ online shopping purchases (approximately 1.2 million experiment subjects),*® to the effect
of having user names and likenesses automatically “endorse” advertisements (approximately 29
million experiment subjects).”’

49. At one point, Facebook was running so many experiments on its users that “some
[members of the Core Data Science Team] worried that the same users, who were anonymous,
might be used in more than one experiment, tainting the results.”*®

50.  Facebook intends to continue conducting human subject research without
obtaining informed consent. Sheryl Sandberg, for example, explained that the Emotional
Manipulation Experiment as just “part of ongoing research companies do to test different
products.”” And Adam D. I. Kramer—Ilead author of the Emotional Manipulation Experiment—
noted in a Facebook post defending his experiment that Facebook has “been working on
improving [their] internal review policies” for experiments since 2012.

51.  In fact, Facebook issued a blog post defending their ongoing practice of

conducting human subject research without obtaining informed consent.* In that post, Facebook

Wide Web Conf. 2012, available at http://cameronmarlow.com/media/bakshy-the role-
2012b.pdf (last accessed October 1, 2014).

3 See Sean J. Taylor, Eytan Bakshy, Sinan Aral, Selection Effects in Online Sharing:

Consequences for Peer Adoption, available for download at

https://www.facebook.com/publications/266725986806102/ (last accessed October 1, 2014).

37 Eytan Bakshy, Dean Eckles, Rong Yan, Itamar Rosenn, Social Influence in Social

Advertising: Evidence from Field Experiments, available at http://arxiv.org/pdf/1206.4327v1.pdf
(last accessed October 1, 2014).

38 See Reed Albergotti and Elizabeth Dwoskin, Facebook Study Sparks Soul-Searching and
Ethical Questions, Wall St. J., June 30, 2014, available at
http://online.wsj.com/articles/facebook-study-sparks-ethicalquestions-1404172292.

3 R. Jai Krishna, Sandberg: Facebook Study Was ‘Poorly Communicated’, available at

http://blogs.wsj.com/digits/2014/07/02/facebooks-sandberg-apologizes-for-news-feed-
experiment/ (last accessed October 1, 2014).

40 See “Research at Facebook,” available at
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explicitly acknowledges the problematic nature of the Emotional Manipulation Experiment. But
instead of agreeing to abide by the same laws all other research organizations do (and obtain
informed consent from its users), Facebook concludes that a few self-regulated changes to its
research policies will remedy the situation.

52.  And Facebook’s job postings reaffirm their commitment to the continuation of
internal human subject research. One posting, for the position of “Data Scientist, Identity
Research & Modeling” seeks a candidate with a Ph. D. and an expertise in “social psychology”
to help “develop high-quality models of people’s online identity.”*!

53.  The reason that Facebook is conducting these experiments and publishing the
results is to demonstrate its influence over user behavior. Though selling ad space has generated
enormous profits for Facebook already, Facebook knows that advertisers, political campaigns,
and its business partners will pay exponentially more money for the ability to manipulate its
users into making decisions that they want them to make.

54.  Facebook knows that this capability is especially attractive to political campaigns,
which, as Facebook knows, are spending record amounts of money on political ads, even in non-
election years.*” It therefore began developing tools for campaigns that wanted to target certain
segments with political ads, including by tracking users to determine their political leanings and
tendencies. As proof of concept, Facebook demonstrated through its Voting Manipulation

Experiment that it could influence whether its users voted or not.

http://newsroom.tb.com/news/2014/10/research-at-facebook/ (last accessed August 23, 2018).

H Facebook Job Posting, available at

https://www.facebook.com/careers/department?dept=data&req=a0IA000000CzAeDMAYV (last
accessed October 1, 2014).

2 Megan Janetsky, Low transparency, low regulation online political ads

skyrocket, OPENSECRET, https://www.opensecrets.org/news/2018/03/low-transparency-low-
regulation-online-political-ads-skyrocket/ (last visited March 23, 2018).
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55. This demonstration sent a signal to the public at large that it has the ability to
influence and manipulate the behavior of users on its platform, especially with respect to voting.

56. By doing so, Facebook tacitly invited electioneering companies like Cambridge
Analytica to harvest its data for purposes of profiling users and targeting them with tailored
messaging that would dependably influence and manipulate their behavior. It is through this lens
that the relationship between Facebook and Cambridge Analytica must be viewed.

III.  Armed With Swaths of Misappropriated Data, Cambridge Analytica Created

“Psychographic Profiles” On Every American Adult, Which It Claims Helped It

Have Significant Influence On The Outcome Of The 2016 Presidential Election.

57.  Armed with Facebook’s own political targeting tools and a trove of sensitive data
it was not supposed to have access to, Cambridge Analytica was able to create “psychographic
profiles” on millions of American voters that it used to “significantly influence . . . the outcome
of the 2016 presidential election.”*’

58.  Broadly speaking, psychographic profiling is a marketing tool that combines a
detailed psychological analysis of an individual using various data points about their interests,
activities, opinions, and motivations. These data points can then be layered on top of
demographic information such as race, gender, and age.

59.  Psychographic profiling tools—including Cambridge Analytica’s—can combine
assessments of a person’s innate personality characteristics with predictions of, for instance, their
voting behavior, to create hyper-focused predictions about not only what people will do, but

what will motivate them to do it.

60. The personality traits that Cambridge Analytica has claimed can be predicted

43 Make America Number 1, CAMBRIDGE ANALYTICA

http://cambridgeanalytica.org/casestudies/casestudymakeamericanumber12016+&cd=1&hl=en&
ct=clnk&gl=us (last visited Mar. 23, 2018).
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through psychographic profiling included, most importantly, a person’s OCEAN ratings, a
common personality type classification method that looks at five factors: Openness,
Conscientiousness, Extraversion, Agreeableness, and Neuroticism.** In addition, Cambridge
Analytica has claimed to be able to predict—based on the data it possesses—an individual’s age,
political views, religion, profession, whether they are fair-minded or suspicious of others, and
even (ironically) whether they prefer to disclose facts about themselves to others or value their
privacy.

61.  According to Cambridge Analytica, this allowed its clients to bypass individuals’
cognitive defenses by appealing directly to their emotions, using increasingly segmented and
sub-grouped personality type designations and precisely targeted messaging based on those
designations.*

62.  Using these techniques, Cambridge Analytica claims to have “provided the
Donald J. Trump for President campaign with the expertise and insight that helped win the White
House.”*® Cambridge Analytica provided the Donald J. Trump for President campaign with its
Facebook data-enabled psychographic profiling tool to help, on information and belief, with
voter identification and outreach, advertising spending decisions, voter turnout modeling, and
even helping to set then-candidate Trump’s travel schedule based on where Cambridge Analytica

believed he would be most likely to drum up support within the “swing states” crucial to his

4 Erin Brodwin, Here's the personality test Cambridge Analytica had Facebook users

take, BUSINESS INSIDER, http://www.businessinsider.com/facebook-personality-test-cambridge-
analytica-data-trump-election-2018-3

45 Nina Burleigh, How Big Data Mines Personal Info To Craft Fake News And Manipulate
Voters, NEWSWEEK (June 8, 2017), http://www.newsweek.com/2017/06/16/big-data-mines-
personal-info-manipulate-voters-623131.html.

40 Donald J. Trump for President, CAMBRIDGE ANALYTICA,

https://political.production.k8s.e.cambridgeanalytica.org/casestudies (last visited March 23,
2018).
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securing of the presidency.

63. The data was not just used for purposes of motivating enthusiastic Trump
supporters, or even just to target and convince skeptical or undecided voters. Rather, Cambridge
Analytica used its data to also engage in a broad voter suppression campaign to discourage
supporters (or potential supporters) of Trump’s opponent, Hillary Clinton, from voting. For
example, Cambridge Analytica used its psychographic profiling tool to help generate a brand of
negative “Defeat Crooked Hillary” advertisements that—through the promotional help of a
Trump-affiliated super PAC, Make America Number 1—was watched over 30 million times
during the campaign.*’

64.  Broadly, this psychographic mapping tool was crucial to Trump’s campaign
strategy, and thus, its ultimate success: Trump was elected president, and Cambridge Analytica
walked away millions of dollars richer, with a clear confirmation that its psychographic mapping
was working.

FIRST CAUSE OF ACTION
Violation of the Illinois Consumer Fraud and Deceptive Business Practices Act

815 ILCS 505, et seq.
(On Behalf of Plaintiff People of the State of Illinois Against Cambridge Analytica)

65.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if
fully set forth herein.
66.  Section 2 of the Illinois Consumer Fraud and Deceptive Business Practices Act,
815 ILCS 505, et seq. (“ICFA”), provides:
Unfair methods of competition and unfair or deceptive acts or practices,

including but not limited to the use or employment of any deception fraud,
false pretense, false promise, misrepresentation or the concealment,

47 Exposed: Undercover Secrets Of Trump’s Data Firm, CHANNEL 4 (Mar. 20, 2018),

https://www.channel4.com/news/exposed-undercover-secrets-of-donald-trump-data-firm-
cambridge-analytica.
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suppression or omission of any material fact, with intent that others rely
upon the concealment, suppression or omission of such material fact, or the
use or employment of any practice described in section 2 of the ‘Uniform
Deceptive Trade Practices Act’, approved August 5, 1965, in the conduct of
any trade or commerce are hereby declared unlawful whether any person
has in fact been misled, deceived or damaged thereby. In construing this
section consideration should be given to the interpretations of the Federal
Trade Commission and the federal courts relating to Section 5 (a) of the
Federal Trade Commission Act.

67.  While conducting trade or commerce, Cambridge Analytica has engaged in
conduct constituting a deceptive act or practice declared unlawful under Section 2 of the ICFA,
inasmuch as it knowingly made deceptive and false representations about the nature of its
survey-taking app, the nature of the data it was collecting, and the purposes for which the data
was being collected and would be used.

68. Cambridge Analytica intended that Facebook and the public, including Illinois

residents, rely on its deceptive representations and communications regarding the supposedly

“academic” purpose of its app and the reasons it was collecting troves of their personal Facebook
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data.

exfiltrating the Facebook data of 50 million users without their consent and in direct violation of

the Facebook user and developer agreements, which expressly require developers to agree to the

69.

Cambridge Analytica also engaged in deceptive and unlawful conduct by

following terms:

II. Data Collection and Use

You will only request the data you need to operate your application.

You may cache data you receive through use of the Facebook API in order
to improve your application’s user experience, but you should try to keep
the data up to date. This permission does not give you any rights to such
data.

19
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11.

Until you display a conspicuous link to your privacy policy in your app,
any data accessed by your app (including basic account information) may
only be used in the context of the user’s experience in that app. 4 user’s
friends’ data can only be used in the context of the user’s experience on
your application.

Subject to certain restrictions, including on use and transfer, users give
you their basic account information when they connect with your
application. For all other data obtained through use of the Facebook API,
you must obtain explicit consent from the user who provided the data to us
before using it for any purpose other than displaying it back to the user on
your application.

You will not directly or indirectly transfer any data you receive from us,
including user data or Facebook User IDs, to (or use such data in
connection with) any ad network, ad exchange, data broker, or other
advertising or monetization related toolset, even if a user consents to such
transfer or use. By indirectly we mean you cannot, for example, transfer
data to a third party who then transfers the data to an ad network. By any
data we mean all data obtained through use of the Facebook Platform
(API, Social Plugins, etc.), including aggregate, anonymous or derivative
data.

You will not sell or purchase any data obtained from us by anyone. If you
are acquired by or merge with a third party, you can continue to use user
data within your application, but you cannot transfer data outside your
application.

You cannot use a user’s friend list outside of your application, even if a
user consents to such use, but you can use connections between users who
have both connected to your application.

(Facebook’s August 20, 2013 Platform Policies) (emphasis added).

70. Cambridge Analytica violated these mandatory user privacy protections by posing
as an academic researcher, gaining access to Facebook user data under false pretenses, using
such data for psychographic analysis and electioneering, harvesting users’ friend lists for

psychographic analysis and electioneering, disclosing all collected and harvested user data to its
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affiliates and clients, and reaping substantial profits therefrom.

71.  This conduct was unlawful because it violated the personal privacy rights of
millions of Illinois residents.

72.  This conduct was also deceptive and unfair. Many other consulting firms attempt
to do what Cambridge Analytica does, but without employing deception—typically by
purchasing and compiling readily-available consumer and voter file data to create detailed voter
profiles.

73.  Instead, Cambridge Analytica sought to gain a leg up on its competition by
illicitly collecting the Facebook data on millions of Illinois residents, through a false promise
that such data would only be used for academic purposes.

74. Thus, Cambridge Analytica’s conduct constitutes an unfair and deceptive act or
practice under the ICFA.

75.  Pursuant to 815 ILCS 505/7(b), the penalty for violating the ICFA is a sum not to
exceed $50,000, or, if the Court finds that Defendants’ above-described practices were intended
to defraud Illinois residents, $50,000 per violation.

76.  In addition to any other civil penalty provided, if a person is found by the Court to
have engaged in any method, act, or practice declared unlawful under the ICFA, and the
violation was committed against a person 65 years of age or older, the Court may impose an
additional civil penalty in a sum not to exceed $10,000 per violation. 815 ILCS 505/7(c).

SECOND CAUSE OF ACTION
Violation of the Illinois Consumer Fraud and Deceptive Business Practices Act

815 ILCS 505, et seq.
(On Behalf of Plaintiff People of the State of Illinois Against Facebook)

77.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if

fully set forth herein.
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78.  The ICFA prohibits conduct that is deceptive or unlawful.

79.  Facebook engaged in unfair and deceptive conduct by making representations to
consumers that were knowingly false. Specifically, Facebook represented to its users that their
personal data would be protected in accordance with its user and developer agreements.

80.  Despite these material representations, Facebook permitted third parties, including
Cambridge Analytica, to collect and harvest its users’ personal data, including such sensitive
information as their private messages, for purposes of profiling and targeting them with tailored
messaging that would dependably influence and manipulate their behavior.

81.  Facebook had actual knowledge that Cambridge Analytica gained unauthorized
access to its users’ personal data without their knowledge or consent and in express violation of
its user and developer agreements, yet did not put a stop to it.

82. The consequences of these false misrepresentations were further compounded by
Facebook’s decision, upon learning that Cambridge Analytica had misappropriated user data for
political purposes, to conceal the breach from its users and do nothing more than quietly (and
unsuccessfully) ask Cambridge Analytica to delete the data.

83. By concealing this misconduct from its users, Facebook avoided backlash over its
blatant misrepresentations from its users and preserved the strength of its data mining operation
by avoiding a situation where its users reacted by deactivating their accounts.

84.  Facebook allowed Cambridge Analytica to secretly harvest its users’ data and
build psychographic profiles of each of them so that it could influence and manipulate their
behavior in the 2016 presidential election.

85.  Facebook admits that it violated its users’ privacy rights by allowing Cambridge

Analytica to harvest their data. On March 21, 2018, Facebook’s Chief Executive Officer Mark

22







2018-CH-03868

ELECTRONICALLY FILED
3/23/2018 6:55 PM
PAGE 23 of 25

Zuckerberg issued a public statement conceding that it breached the trust of “the people who
share their data with us and expect us to protect it.”*® Facebook Chief Operating Officer Sheryl
Sandberg likewise conceded that Facebook committed “a major violation of the people’s trust”
when it allowed Cambridge Analytica to collect user data and that she “deeply regret[s] that
[Facebook] didn’t do enough to deal with it.””*

86.  Facebook’s conduct constitutes an unfair and deceptive act or practice under the
ICFA.

87. Pursuant to 815 ILCS 505/7(b), the penalty for violating the ICFA is a sum not to
exceed $50,000, or, if the Court finds that Facebook’s above-described practices were intended
to defraud Illinois residents, $50,000 per violation.

88.  In addition to any other civil penalty provided, if a person is found by the Court to
have engaged in any method, act, or practice declared unlawful under the ICFA, and the
violation was committed against a person 65 years of age or older, the Court may impose an
additional civil penalty in a sum not to exceed $10,000 per violation. 815 ILCS 505/7(c).

THIRD CAUSE OF ACTION

Declaratory and Injunctive Relief
(On Behalf of the People of the State of Illinois Against Defendants)

89.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if
fully set forth herein.

90.  Pursuant to 735 ILCS 5/2-701, this Court “may make binding declarations of
rights, having the force of final judgments . . . including the determination . . . of the

construction of any statute, municipal ordinance, or other governmental regulation . . . and a

8 Mark Zuckerberg Update on Cambridge Analytica Situation, FACEBOOK, INC. (March 21,

2018), https://www.facebook.com/zuck/posts/10104712037900071.

49 Sheryl Sandberg Post Addressing the Cambridge Analytica News, FACEBOOK, INC.

(March 21, 2018), https://www.facebook.com/sheryl/posts/10160055807270177.
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declaration of the rights of the parties interested.”

91. Such a declaration of rights “may be obtained . . . as incident to or part of a
complaint . . . seeking other relief as well.” 735 ILCS 5/2-701(b).

92.  Plaintiff People of the State of Illinois seeks a judgment declaring that
Defendants have violated the ICFA.

93.  Upon information and belief, Defendants remain in possession of the highly
personal Facebook user data that it unlawfully obtained. Millions of Illinois residents will
continue to suffer or be vulnerable to injury, unless this is rectified through injunctive relief.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff People of the State of Illinois respectfully requests that the
Court enter an Order granting the following relief:

A. Declaring that Defendants’ actions constitute violations of the ICFA;

B. Fining Defendants $50,000 for violating the ICFA or, if the Court finds that
Defendants engaged in the above-described conduct with intent to defraud, $50,000 for each
such violation;

C. Fining Cambridge Analytica an additional $10,000 for each violation described
above involving an Illinois resident 65 years of age or older for each day such violation has

existed and continues to exist;

D. Awarding Plaintiff its reasonable attorneys’ fees and costs;

E. Awarding Plaintiff pre- and post-judgment interest, to the extent allowable;

F. Awarding such and other injunctive and declaratory relief as is necessary; and

G. Awarding such other and further relief as the Court deems reasonable and just.
JURY DEMAND

Plaintiff requests trial by jury of all matters that can be so tried.

24
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Dated: March 23, 2018

KIMBERLY M. FOXX,
State’s Attorney of Cook County

By: /s/ Kent. S. Ray

Kent S. Ray
Assistant State’s Attorney
kent.ray@cookcountyil.gov

CoOK COUNTY STATE’S ATTORNEY’S OFFICE

69 W. Washington Street, Suite 3130
Chicago, Illinois 60602

Tel: 312.603.8600

Fax: 312.603.9830
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Respectfully submitted,

Special Assistant State’s Attorneys*

By: /s/ Jay Edelson

Jay Edelson*
jedelson@edelson.com
Benjamin H. Richman*
brichman@edelson.com
Ari J. Scharg*
ascharg@edelson.com
David I. Mindell*
dmindell@edelson.com
Alfred K. Murray IT*
amurray@edelson.com
EDELSON PC

350 N. LaSalle Street, 14" Floor
Chicago, Illinois 60654
Tel: 312.589.6370

Fax: 312.589.6378

Firm ID: 62075

* Petition for Appointment as Special
State’s Attorney Pending
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CIRCUIT COURT OF
IN THE CIRCUIT COURT OF COOK COUNTY, [LLI% COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION] ERE SODCTHY SROWN

PEOPLE OF THE STATE OF ILLINOIS, ex rel. Case No.
Kimberly M. Foxx, State’s Attorney of Cook
County, Illinois,

Plaintiff,
V.

FACEBOOK, INC., a Delaware corporation,
SCL GROUP LIMITED, a United Kingdom
private limited company, and CAMBRIDGE
ANALYTICA LLC, a Delaware limited liability
company,

Defendants.

COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiff People of the State of Illinois brings this Complaint and Demand for Jury Trial
against Facebook, Inc. (“Facebook™), and SCL Group Limited and Cambridge Analytica LLC
(collectively referred to as “Cambridge Analytica,” unless otherwise specified), and alleges as
follows:

NATURE OF THE ACTION

1. In 2014, Cambridge Analytica—a London-based electioneering firm—exfiltrated
the personal data of more than 50 million Facebook users in the United States, including millions
of users in Illinois. This data trove included Facebook users’ ages, interests, pages they’ve liked,
groups they belong to, physical locations, political affiliation, religious affiliation, relationships,

and photos, as well as their full names, phone numbers, email addresses, and physical addresses.'

! Craig Timberg, et al., Bannon Oversaw Cambridge Analytica's Collection of Facebook

Data, According to Former Employee, WASH. POST (Mar. 20, 2018), https://wapo.st/2FYSI1kE.
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2. Though this data was supposedly private and protected from disclosure by
Facebook’s user and developer policies, Cambridge Analytica knew that it could access this
nearly unlimited trove of data using Facebook’s existing developer tools, an open secret that was
well known to developers.”

3. Posing as an academic researcher, Cambridge Analytica identified American
Facebook users on “Mechanical Turk”—an online marketplace where people around the world
contract with others to perform various tasks—and offered to pay them to download and use a
personality quiz app it developed on Facebook called thisisyourdigitallife.

4. About 270,000 American voters installed the app and took the personality quiz in
return for $1 to $2. But Cambridge Analytica wasn’t interested in just the answers. What it really
wanted—and what it got by virtue of being a developer on the Facebook platform—was the
ability to collect Facebook data from each quiz taker and a// of their Facebook friends. In this
way, Cambridge Analytica parlayed 270,000 personality quiz submissions into a comprehensive
dataset on more than 50 million unwitting Facebook users.

5. This kind of mass data collection was not only allowed but encouraged by
Facebook, which sought to keep developers building on its platform and provide companies with
all the tools they need to influence and manipulate user behavior. That’s because Facebook is not
a social media company; it is the largest data mining operation in existence.

6. To be sure, Cambridge Analytica’s data grab of 50 million users was eventually

flagged and investigated by Facebook in 2014.> But when it learned that the harvesting of data

2 See, e.g., Emil Protalinski, Stalkbook: Stalk Anyone, Even If You're Not Facebook
Friends, CNET (July 23, 2012), https://www.cnet.com/news/stalkbook-stalk-anyone-even-if-
youre-not-facebook-friends/.

} Chloe Aiello, Developer Behind The App At The Center Of Data Scandal Disputes
Facebook's Story, CNBC (Mar. 21, 2018), https://www.cnbc.com/2018/03/21/aleksander-kogan-
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was intended to build personality profiles for academic uses, Facebook allowed the data
collection to resume. A year later, Facebook discovered that the data was being used for
electioneering purposes and discreetly asked Cambridge Analytica to delete the data. Notably, it
never confirmed that the data was actually deleted or notified its users of the privacy breach.

7. In the meantime, Cambridge Analytica was mining the data it collected on 50
million Facebook users to create “psychographic profiles” for the 2016 American presidential
election. These profiles—which included each user’s name, home address, phone number,
education, birthday, voter records, and political tendencies, alongside a sophisticated personality
analysis—allowed Cambridge Analytica to “identify the most persuadable voters” and target
them with so-called “fake news” on various platforms, including Facebook.* By its own
admission, this combination of misappropriated data, psychographic profiling, and fake news
enabled Cambridge Analytica—an overseas electioneering firm—to exert “significant influence
on the outcome of the 2016 presidential election.”

8. While Facebook has, a full three years later, condemned Cambridge Analytica’s
unauthorized data collection, its actions are far more consistent with Facebook’s mission than
Facebook wants to let on. Though it may have started as a social network, Facebook’s business
model has shifted over the years into what is now one of the biggest data mining companies in
the world. Facebook now uses its platform—which has essentially become a data aggregation

machine disguised as a social network—to manipulate users into making the decisions that

facebook-shouldve-known-how-app-data-was-being-used.html.

N How Facebook Could Profile Voters For Manipulation, ASSOCIATED PRESS (Mar. 20,

2018), https://bit.ly/2uhKp7v; Hilary Osborne, What Is Cambridge Analytica? The Firm At The
Centre Of Facebook's Data Breach, GUARDIAN (Mar. 18, 2018), https://bit.ly/2prhWXb.

> CAMBRIDGE ANALYTICA, Make America Number 1, https://ca-

political.com/casestudies/casestudymakeamericanumber12016 (last visited Mar. 23, 2018).
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Facebook and its business partners want them to make.’

9. Facebook shifted its business model in this way because it recognized that it can
be even more profitable if it could harness and sell the ability to dependably influence its users’
behavior to third parties. Facebook therefore encouraged developers and researchers to collect
and analyze Facebook user data so that it could better learn how to manipulate its own users’
moods and influence what they purchase and even how they vote. Facebook even conducted
experiments on its own users, including experiments aimed at influencing their moods and
manipulating their voting habits.”

10. This lawsuit seeks to right the wrongs created by Cambridge Analytica’s and
Facebook’s blatant disregard and misuse of sensitive, personal data belonging to the People of
the State of Illinois. Accordingly, the People of the State of Illinois, by and through Cook County
State’s Attorney Kimberly M. Foxx, seeks civil penalties and all appropriate injunctive relief to
address, remedy, and prevent harm to Illinois residents resulting from Defendants’ misconduct.

PARTIES

11.  Plaintiff People of the State of Illinois, by and through Kimberly M. Foxx, State’s
Attorney of Cook County, Illinois, brings this action in the public interest for and on behalf of
the People of the State of Illinois.

12.  Defendant Facebook, Inc. is a corporation existing under the laws of the State of
Delaware, with its principal place of business located at 1 Hacker Way, Menlo Park, California

94025.

6 See, e.g., Sam Machkovech, Report: Facebook Helped Advertisers Target Teens Who

Feel “Worthless”, ARSTECHNICA (last updated May 1, 2017.), https://bit.ly/2pBgf9G.

7 See, e.g., Kasmir Hill, 10 Other Facebook Experiments On Users, Rated On A Highly-

Scientific WTF Scale, FORBES (July 10, 2014),
https://www.forbes.com/sites/kashmirhill/2014/07/10/facebook-experiments-on-
users/#254ffa9b1c3d.
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13.  Defendant SCL Group Limited is a UK private limited company with offices
located in London, England. Defendant SCL Group Limited is the parent company of Defendant
Cambridge Analytica LLC.

14.  Defendant Cambridge Analytica LLC is a limited liability company organized
under the laws of the State of Delaware, with offices located in New York City and Washington,
D.C. Defendant Cambridge Analytica LLC is a subsidiary of Defendant SCL Group Limited.

JURISDICTION AND VENUE

15. Pursuant to the Illinois Constitution art. VI, §9, this Court has subject matter
jurisdiction over Plaintiff’s claims.

16.  This Court has jurisdiction over Defendants pursuant to 735 ILCS 5/2-209
because they conduct business transactions in Illinois, have committed tortious acts in Illinois,
and have transacted substantial business in Illinois that caused harm in Illinois.

17.  Venue is proper in Cook County because Defendants conduct business
transactions in Cook County and the causes of action arose, in part, in Cook County.

COMMON FACTUAL ALLEGATIONS
I. An Overview of Cambridge Analytica.

18. Cambridge Analytica is a political consulting firm that promises to provide its
customers the ability to use big data to change voter behavior.”

19.  Unfortunately, until recently, Cambridge Analytica’s business practices were
largely a secret to the general public. On March 18, 2018, one of its senior programmers—
Christopher Wylie—exposed the company’s unlawful and deceptive business practices,

including its role in “hijacking” the profiles of millions of Facebook users in order to influence

8 See Matthew Rosenberg, et al., How Trump Consultants Exploited The Facebook Data

Of Millions, N.Y. TIMES (Mar. 17, 2018), https://nyti.ms/2HH74vA.
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the 2016 United States Presidential election.’

20. Cambridge Analytica’s efforts to engage in mass data mining on behalf of
American political campaigns began in 2013, when its now-suspended Chief Executive Officer
Alexander Nix was still heading the elections division of SCL Group Limited.'® At the time, Nix
set out create a team of data analysts, psychologists, and political operatives that could
successfully use data analytics to model U.S. voter behavior, and assess how American voters’
inherent psychological traits affected their voting decisions. Using that data, the company would,
in turn, sell it to political campaigns seeking to influence or change votes."'

21. The group—not yet formally organized, but still an entity within SCL Group
Limited—received significant initial funding from billionaire Robert Mercer, a well-known
funder of conservative- and Republican-connected political causes throughout the United
States.'> Mercer helped the group finance a $1.5 million pilot test of their psychographic
profiling-based messaging in the Commonwealth of Virginia’s 2013 gubernatorial election on
behalf of Republican candidate Ken Cuccinelli."

22. On December 31, 2013, this internal team at SCL Group formally organized in

’ Carole Cadwalladr, ‘7 Made Steve Bannon’s Psychological Warfare Tool’: Meet The
Data War Whistleblower, GUARDIAN (Mar. 18, 2018), https://bit.ly/2HGFvCD.

10 SCL Group similarly provides data, analytics and strategy-related consulting, but

primarily offers its services to governments and military organizations throughout the world.
SCL Group boasts having conducted “behavior change programs” in over 60 countries (i.e.,
psychological warfare).

H Rosenberg et al., supra note 8.

12 Sasha Issenberg, Cruz-Connected Data Miner Aims To Get Inside Voters’ Heads,

BLOOMBERG (Nov. 12, 2015), https://www.bloomberg.com/news/features/2015-11-12/is-the-
republican-party-s-killer-data-app-for-real- (describing Robert Mercer as the “fourth-largest”
individual political donor in the United States).

B Rosenberg et al., supra note 8.
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the United States as Cambridge Analytica.'

I1. To Help Its Customers Influence U.S. Political Elections, Cambridge Analytica
Developed A Fraudulent Scheme To Harvest The Data Of Millions of American
Voters.

23.  In 2014, Cambridge Analytica sought out a relationship with U.S. Senator Ted
Cruz’s planned campaign for the Republican presidential nomination. At the time, the company
realized it did not possess nearly enough data about American voters for a U.S. presidential
campaign."’

24. The company needed a vast amount of data on virtually every American voter and
knew it could not simply purchase that information. As such, Cambridge Analytica engineered a
deceptive scheme to surreptitiously siphon that data from Facebook.

A. Defendants hire Cambridge University professor Aleksandr Kogan to

deceptively harvest data on 50 million Facebook users under the guise of
“Academic Research.”

25.  InJune 2014, Defendants entered into an arrangement with Cambridge University
researcher Aleksandr Kogan and his company Global Science Research to collect the data they
needed to create “psychographic profiles” on American voters.'®

26.  Kogan was the key to gathering the quantity and quality of data Defendants
sought because he could do it through a Facebook application'” he created called

“thisisyourdigitallife.”"®

1 Andy Kroll, Cloak and Data: The Real Story Behind Cambridge Analytica’s Rise and
Fall, MOTHER JONES (Mar. 2018), https://www.motherjones.com/politics/2018/03/cloak-and-
data-cambridge-analytica-robert-mercer/.

1 Rosenberg et al., supra note 8.

16 Id.

17 A Facebook application is an interactive software application developed to run on and

utilize the Facebook platform.
R 7
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27.  Facebook being one of the largest data mining companies in the world,
Cambridge Analytica knew it could take advantage of its developer platform—and, in particular,
its Graph API'"—to gather swaths of data about every user and their friends who took the
thisisyourdigitallife quiz.

i Facebook’s Developer Platform.

28.  Although primarily recognized for its eponymous social network, Facebook is
also one of the largest data mining companies in the world. With over 200 million users in the
United States alone, Facebook has exclusive access to an exorbitant amount of personal
consumer data.*’

29.  Facebook is uniquely able to directly link the data it accumulates on individuals’
digital behaviors with the additional personal data that it extracts from users’ Facebook accounts.
The result is that Facebook obtains a holistic look at specific consumers’ online and offline
behaviors.?' Facebook, in turn, receives significant monetary gain by permitting targeted
advertising to its users through its platform.*” It is therefore in Facebook’s interests to encourage
third party developers to utilize its platform so that it can gather even more information about

users’ online activities.

1 Graph API refers to Facebook’s application programming interface, which is what allows

third party developers to interact with Facebook’s servers in order to access Facebook user data.

20 Kurt Wagner & Rani Molla, Facebook Is Not Getting Any Bigger In The United States,

RECODE (Mar. 1, 2018), https://www.recode.net/2018/3/1/17063208/facebook-us-growth-pew-
research-users (“More than two-thirds of Americans” use Facebook).

2 Nathan Ingraham, Facebook Buys Data On Users’ Offline Habits For Better Ads,
ENDGAGET (Dec. 30, 2016), https://www.engadget.com/2016/12/30/facebook-buys-data-on-
users-offline-habits-for-better-ads/; Cade Metz, How Facebook Knows When Its Ads Influence
Your Offline Purchases, WIRED (Dec. 11, 2014), https://www.wired.com/2014/12/facebook-
knows-ads-influence-offline-purchases/.

2 Cf. Lisa Lacy, Facebook Lets Brands Target Ads Based On Offline Behavior, THE DRUM
(Sept. 21, 2017), http://www.thedrum.com/news/2017/09/21/facebook-lets-brands-target-ads-
based-offline-behavior.
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30.  That’s where Facebook’s Software Development Kit (“SDK”)* comes in.
Facebook’s SDK allows third party developers to add Facebook-related features to their websites
or services. These features permit the developer’s service to interact with Facebook in various
ways. Relevant here is the ability to include a “Facebook Login,” which lets visitors login to a
website using their Facebook credentials.

31.  When an individual visits or uses a service using Facebook’s SDK (e.g., an app
that includes a Facebook Login), information about the individual’s online activities are
transmitted back to Facebook. Facebook benefits from the additional behavioral information it
receives and the app developer, in the Facebook Login example, benefits because its users can
quickly sign in using their Facebook account.

32. thisisyourdigitallife used Facebook’s SDK Facebook Login, meaning that

individuals seeking to take the personality quiz had to use their Facebook account credentials to

access it.
ii. Cambridge Analytica intentionally used Facebook Login to gather data on
over 50,000,000 Facebook users.
33.  Under the false pretense of operating a personality test for academic research

purposes, Kogan was able to get 270,000 Facebook users to take his personality quiz.

34. To be clear, Cambridge Analytica, by way of Kogan, paid the majority of the
270,000 individuals to take his personality quiz. Kogan used a service called Amazon
Mechanical Turk—which is an online platform that allows developers to hire people (sometimes

called “turkers”) to do simple tasks for small fees—to pay individuals $1 or $2 to complete the

3 An SDK generally refers to a set of software development tools that allow programmers

to develop applications that interface with a specific software platform. Here, Facebook’s SDK
allows Facebook to release code for third party developers to use in order to interact with
Facebook’s platform.
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test.

35. There were two conditions: First, turkers had to be American. Second, turkers had
to use their Facebook account credentials to log into the quiz.

36. By having turkers use Facebook Login to log into the personality quiz,
Defendants were able capitalize on the unguarded nature of Facebook’s developer platform. That
meant developers were able to collect data on the Facebook user taking the test and information
about that user’s friends.**

37. That is, at that time, developers only needed permission from the user of the app
to access their friend’s list. Once armed with this permission, a developer could then gather the

profile information of all the app user’s Facebook friends” simply by querying the Graph API.*®

38.  Kogan’s academic research cover allowed him to gather the data at a rapid rate for
Cambridge Analytica.
39.  In fact, Cambridge Analytica’s data grab of 50 million users was eventually

flagged and investigated by Facebook in 2014. But when it learned that the harvesting of this
data was to build personality profiles for academic purposes, Facebook allowed the data

. 2
collection to resume.?’

4 Sue Halpern, Cambridge Analytica, Facebook, and the Revelations of Open Secrets, New

Yorker, https://www.newyorker.com/news/news-desk/cambridge-analytica-facebook-and-the-
revelations-of-open-secrets (last visited March 23, 2018).

» Jonathan Albright, The Graph API: Key Points in the Facebook and Cambridge
Analytica Debacle, Medium, https://medium.com/tow-center/the-graph-api-key-points-in-the-
facebook-and-cambridge-analytica-debacle-b69fe692d747 (last visited March 23, 2018).

26 For this reason, it is also likely that Facebook’s unrestricted developer tools were used by

thousands of other companies to collect user data without consent. See Iraklis Symeonidis et al.,
Collateral Damage of Facebook Apps: Friends, Providers, and Privacy Interdependence, ICT
Sys. Sec. & Privacy Prot. IFIP Advances in Info. & Commc’n Tech. 194-208 (2016), available
at https://eprint.iacr.org/2015/456.pdf.

o In 2015, Facebook learned the truth about why Cambridge Analytica was collecting the

10
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40. Through these unfair and deceptive practices, Defendants were able to eventually
use the Facebook Login portal to gather the personal information of over 50 million Facebook
users, including their ages, interests, pages they’ve liked, groups they belong to, physical
locations, political affiliation, religious affiliation, relationships, and photos, as well as their full
names, phone numbers, email addresses, and physical addresses. And for the 270,000 survey
takers, Cambridge Analytica even had access to their private messages on Facebook.*®

41. This data was exactly what Defendants needed: rich personal data about users that
was not only extremely valuable for “psychographic profiling” as explained in Section III below,
but also detailed enough so that it could be matched to other records already in Cambridge
Analytica’s possession. With this information in hand, Cambridge Analytica could—and did—
embark on its primary mission: creating a psychographic profile of every American adult in
order to provide data analytics and messaging-related support for U.S. federal election

campaigns.”

data—to influence and manipulate voters in the 2016 presidential election. In response,
Facebook approached Cambridge Analytica requesting it delete the trove of data it had amassed.
While Cambridge Analytica informed Facebook that it deleted the information, it never verified
this fact and simply took the word of a company which had knowingly and intentionally violated
Facebook’s policies to steal 50 million users’ information. And most importantly, Facebook
never notified the 50 million affected Facebook users of the major privacy breach.

28 Greg Price, Facebook Did Nothing To Stop Cambridge Analytica Data Breaches, New

Class-Action Federal Lawsuit Claims, Newsweek, http://www.newsweek.com/facebook-
cambridge-analytica-data-lawsuit-855600(last visited March 23, 2018).

* In many ways, Cambridge Analytica’s use of the data aligned with Facebook’s own

intentions with its users’ information. As noted, Facebook has a long history of performing
experiments on its user base without their knowledge or consent. Facebook has sought to
manipulate users’ moods, actions on the website, interactions with Facebook “friends,” and
voting behaviors. See, e.g., Robinson Meyer, Everything We Know About Facebook’s Secret
Mood Manipulation Experiment, THE ATLANTIC (June 28, 2014), http://theatln.tc/218BoZt;
Robert M. Bond, et al., 4 61-Million-Person Experiment In Social Influence And Political
Mobilization, NATURE (Sept. 13, 2012), available at https://bit.ly/2G4c9hd.
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I1. Facebook Has A Rich History of Experimenting On Its Users.

42.  Facebook employs a “Core Data Science” team composed of programmers,
statisticians, and psychologists to capitalize upon its access to vast amount of user data. Since as
early as 2012, the Core Data Science team been conducting psychological experiments known as
human subject research — actively intervening in people’s (online) environments, measuring the
behavioral impact of those interventions, and publishing the results in scientific journals.

43.  For example, over a one-week period in January 2012, Facebook manipulated the
News Feeds®® of nearly 700,000 Facebook users so that they contained proportionally fewer
posts containing either positive or negative content, depending on which experimental group the
participant was assigned to. This manipulation was, in some cases, drastic. Some participants, for
example, had ninety percent of posts containing positive emotional content removed from their
News Feed.

44. To measure the effect of this experiment (“Emotional Manipulation Experiment”),
Facebook then observed the corresponding emotional content of the participants’ News Feed
posts. The effects were described in an article published in a major, peer-reviewed academic
journal (“the Kramer Article”).”' And they were, while small, statistically significant. Users
exposed to proportionally fewer positive posts generated less positive content themselves, and
vice versa. In other words, people exposed to more sad content were made sad, and people

exposed to more happy content were made happy. And all of this occurred unbeknownst to the

30 The News Feed is the primary way that users consume content on Facebook. It is a

scrollable series of “stories” generated by a user’s friends, where “stories” may be anything from
photos of friends to textual posts written by friends to linked news articles.

. Adam D.I. Kramer, Jamie E. Guillory, and Jeffrey T. Hancock, Experimental Evidence of

Massive-Scale Emotional Contagion Trough Social Networks, 111 Proc. Nat’l Acad. Sci. USA
8788 (2014), available at http://www.pnas.org/content/111/24/8788.full.html (last accessed
October 1, 2014).
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participants — the experiment showed “that emotional states can be transferred to others via
emotional contagion, leading people to experience the same emotions without their
awareness.”

45. Highlighting the significance of the experiment, the Kramer Article noted that
“given the massive scale of social networks such as Facebook, even small effects [like the
manipulation of Facebook News Feeds] can have large aggregated consequences” and concluded
that “the well-documented connection between emotions and physical well-being suggests the
importance of these findings for public health.”*’

46. This “Emotional Manipulation Experiment” is just the tip of the iceberg.
Facebook has conducted and published scores of similar experiments in the past, and intends to
continue conducting and publishing similar experiments in the future.

47.  Facebook has conducted and continues to conduct a wide array of human subject
research experiments. For example, in one experiment conducted in 2010, Facebook tested how
much of an effect it could have on a user’s likelihood to vote.>* For that experiment (the “Voting
Manipulation Experiment”), every single American who signed onto Facebook on voting day—
approximately 60 million people—was a participant.

48.  Other published Facebook experiments have tested things ranging from the effect
of hiding links that friends shared with each other (approximately 253 million experiment

subjects) (the “Link Manipulation Experiment™),> to the effect of automatically broadcasting

32 Id. (emphasis added).
3 Id. at 8790 (emphasis added).

. Robert M. Bond et al., 4 61-Million-Person Experiment in Social Influence and Political
Mobilization, 489 NATURE 295 (2012), available at
http://cameronmarlow.com/media/massive_turnout.pdf (last accessed October 1, 2014).

3 Eytan Bakshy, The Role of Social Networks in Information Diffusion, WWW: Int’1 World
13
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users’ online shopping purchases (approximately 1.2 million experiment subjects),*® to the effect
of having user names and likenesses automatically “endorse” advertisements (approximately 29
million experiment subjects).”’

49. At one point, Facebook was running so many experiments on its users that “some
[members of the Core Data Science Team] worried that the same users, who were anonymous,
might be used in more than one experiment, tainting the results.”*®

50.  Facebook intends to continue conducting human subject research without
obtaining informed consent. Sheryl Sandberg, for example, explained that the Emotional
Manipulation Experiment as just “part of ongoing research companies do to test different
products.”” And Adam D. I. Kramer—Ilead author of the Emotional Manipulation Experiment—
noted in a Facebook post defending his experiment that Facebook has “been working on
improving [their] internal review policies” for experiments since 2012.

51.  In fact, Facebook issued a blog post defending their ongoing practice of

conducting human subject research without obtaining informed consent.* In that post, Facebook

Wide Web Conf. 2012, available at http://cameronmarlow.com/media/bakshy-the role-
2012b.pdf (last accessed October 1, 2014).

3 See Sean J. Taylor, Eytan Bakshy, Sinan Aral, Selection Effects in Online Sharing:

Consequences for Peer Adoption, available for download at

https://www.facebook.com/publications/266725986806102/ (last accessed October 1, 2014).

37 Eytan Bakshy, Dean Eckles, Rong Yan, Itamar Rosenn, Social Influence in Social

Advertising: Evidence from Field Experiments, available at http://arxiv.org/pdf/1206.4327v1.pdf
(last accessed October 1, 2014).

38 See Reed Albergotti and Elizabeth Dwoskin, Facebook Study Sparks Soul-Searching and
Ethical Questions, Wall St. J., June 30, 2014, available at
http://online.wsj.com/articles/facebook-study-sparks-ethicalquestions-1404172292.

3 R. Jai Krishna, Sandberg: Facebook Study Was ‘Poorly Communicated’, available at

http://blogs.wsj.com/digits/2014/07/02/facebooks-sandberg-apologizes-for-news-feed-
experiment/ (last accessed October 1, 2014).

40 See “Research at Facebook,” available at
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explicitly acknowledges the problematic nature of the Emotional Manipulation Experiment. But
instead of agreeing to abide by the same laws all other research organizations do (and obtain
informed consent from its users), Facebook concludes that a few self-regulated changes to its
research policies will remedy the situation.

52.  And Facebook’s job postings reaffirm their commitment to the continuation of
internal human subject research. One posting, for the position of “Data Scientist, Identity
Research & Modeling” seeks a candidate with a Ph. D. and an expertise in “social psychology”
to help “develop high-quality models of people’s online identity.”*!

53.  The reason that Facebook is conducting these experiments and publishing the
results is to demonstrate its influence over user behavior. Though selling ad space has generated
enormous profits for Facebook already, Facebook knows that advertisers, political campaigns,
and its business partners will pay exponentially more money for the ability to manipulate its
users into making decisions that they want them to make.

54.  Facebook knows that this capability is especially attractive to political campaigns,
which, as Facebook knows, are spending record amounts of money on political ads, even in non-
election years.*” It therefore began developing tools for campaigns that wanted to target certain
segments with political ads, including by tracking users to determine their political leanings and
tendencies. As proof of concept, Facebook demonstrated through its Voting Manipulation

Experiment that it could influence whether its users voted or not.

http://newsroom.tb.com/news/2014/10/research-at-facebook/ (last accessed August 23, 2018).

H Facebook Job Posting, available at

https://www.facebook.com/careers/department?dept=data&req=a0IA000000CzAeDMAYV (last
accessed October 1, 2014).

2 Megan Janetsky, Low transparency, low regulation online political ads

skyrocket, OPENSECRET, https://www.opensecrets.org/news/2018/03/low-transparency-low-
regulation-online-political-ads-skyrocket/ (last visited March 23, 2018).
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55. This demonstration sent a signal to the public at large that it has the ability to
influence and manipulate the behavior of users on its platform, especially with respect to voting.

56. By doing so, Facebook tacitly invited electioneering companies like Cambridge
Analytica to harvest its data for purposes of profiling users and targeting them with tailored
messaging that would dependably influence and manipulate their behavior. It is through this lens
that the relationship between Facebook and Cambridge Analytica must be viewed.

III.  Armed With Swaths of Misappropriated Data, Cambridge Analytica Created

“Psychographic Profiles” On Every American Adult, Which It Claims Helped It

Have Significant Influence On The Outcome Of The 2016 Presidential Election.

57.  Armed with Facebook’s own political targeting tools and a trove of sensitive data
it was not supposed to have access to, Cambridge Analytica was able to create “psychographic
profiles” on millions of American voters that it used to “significantly influence . . . the outcome
of the 2016 presidential election.”*’

58.  Broadly speaking, psychographic profiling is a marketing tool that combines a
detailed psychological analysis of an individual using various data points about their interests,
activities, opinions, and motivations. These data points can then be layered on top of
demographic information such as race, gender, and age.

59.  Psychographic profiling tools—including Cambridge Analytica’s—can combine
assessments of a person’s innate personality characteristics with predictions of, for instance, their
voting behavior, to create hyper-focused predictions about not only what people will do, but

what will motivate them to do it.

60. The personality traits that Cambridge Analytica has claimed can be predicted

43 Make America Number 1, CAMBRIDGE ANALYTICA

http://cambridgeanalytica.org/casestudies/casestudymakeamericanumber12016+&cd=1&hl=en&
ct=clnk&gl=us (last visited Mar. 23, 2018).
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through psychographic profiling included, most importantly, a person’s OCEAN ratings, a
common personality type classification method that looks at five factors: Openness,
Conscientiousness, Extraversion, Agreeableness, and Neuroticism.** In addition, Cambridge
Analytica has claimed to be able to predict—based on the data it possesses—an individual’s age,
political views, religion, profession, whether they are fair-minded or suspicious of others, and
even (ironically) whether they prefer to disclose facts about themselves to others or value their
privacy.

61.  According to Cambridge Analytica, this allowed its clients to bypass individuals’
cognitive defenses by appealing directly to their emotions, using increasingly segmented and
sub-grouped personality type designations and precisely targeted messaging based on those
designations.*

62.  Using these techniques, Cambridge Analytica claims to have “provided the
Donald J. Trump for President campaign with the expertise and insight that helped win the White
House.”*® Cambridge Analytica provided the Donald J. Trump for President campaign with its
Facebook data-enabled psychographic profiling tool to help, on information and belief, with
voter identification and outreach, advertising spending decisions, voter turnout modeling, and
even helping to set then-candidate Trump’s travel schedule based on where Cambridge Analytica

believed he would be most likely to drum up support within the “swing states” crucial to his

4 Erin Brodwin, Here's the personality test Cambridge Analytica had Facebook users

take, BUSINESS INSIDER, http://www.businessinsider.com/facebook-personality-test-cambridge-
analytica-data-trump-election-2018-3

45 Nina Burleigh, How Big Data Mines Personal Info To Craft Fake News And Manipulate
Voters, NEWSWEEK (June 8, 2017), http://www.newsweek.com/2017/06/16/big-data-mines-
personal-info-manipulate-voters-623131.html.

40 Donald J. Trump for President, CAMBRIDGE ANALYTICA,

https://political.production.k8s.e.cambridgeanalytica.org/casestudies (last visited March 23,
2018).
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securing of the presidency.

63. The data was not just used for purposes of motivating enthusiastic Trump
supporters, or even just to target and convince skeptical or undecided voters. Rather, Cambridge
Analytica used its data to also engage in a broad voter suppression campaign to discourage
supporters (or potential supporters) of Trump’s opponent, Hillary Clinton, from voting. For
example, Cambridge Analytica used its psychographic profiling tool to help generate a brand of
negative “Defeat Crooked Hillary” advertisements that—through the promotional help of a
Trump-affiliated super PAC, Make America Number 1—was watched over 30 million times
during the campaign.*’

64.  Broadly, this psychographic mapping tool was crucial to Trump’s campaign
strategy, and thus, its ultimate success: Trump was elected president, and Cambridge Analytica
walked away millions of dollars richer, with a clear confirmation that its psychographic mapping
was working.

FIRST CAUSE OF ACTION
Violation of the Illinois Consumer Fraud and Deceptive Business Practices Act

815 ILCS 505, et seq.
(On Behalf of Plaintiff People of the State of Illinois Against Cambridge Analytica)

65.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if
fully set forth herein.
66.  Section 2 of the Illinois Consumer Fraud and Deceptive Business Practices Act,
815 ILCS 505, et seq. (“ICFA”), provides:
Unfair methods of competition and unfair or deceptive acts or practices,

including but not limited to the use or employment of any deception fraud,
false pretense, false promise, misrepresentation or the concealment,

47 Exposed: Undercover Secrets Of Trump’s Data Firm, CHANNEL 4 (Mar. 20, 2018),

https://www.channel4.com/news/exposed-undercover-secrets-of-donald-trump-data-firm-
cambridge-analytica.
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suppression or omission of any material fact, with intent that others rely
upon the concealment, suppression or omission of such material fact, or the
use or employment of any practice described in section 2 of the ‘Uniform
Deceptive Trade Practices Act’, approved August 5, 1965, in the conduct of
any trade or commerce are hereby declared unlawful whether any person
has in fact been misled, deceived or damaged thereby. In construing this
section consideration should be given to the interpretations of the Federal
Trade Commission and the federal courts relating to Section 5 (a) of the
Federal Trade Commission Act.

67.  While conducting trade or commerce, Cambridge Analytica has engaged in
conduct constituting a deceptive act or practice declared unlawful under Section 2 of the ICFA,
inasmuch as it knowingly made deceptive and false representations about the nature of its
survey-taking app, the nature of the data it was collecting, and the purposes for which the data
was being collected and would be used.

68. Cambridge Analytica intended that Facebook and the public, including Illinois

residents, rely on its deceptive representations and communications regarding the supposedly

“academic” purpose of its app and the reasons it was collecting troves of their personal Facebook
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data.

exfiltrating the Facebook data of 50 million users without their consent and in direct violation of

the Facebook user and developer agreements, which expressly require developers to agree to the

69.

Cambridge Analytica also engaged in deceptive and unlawful conduct by

following terms:

II. Data Collection and Use

You will only request the data you need to operate your application.

You may cache data you receive through use of the Facebook API in order
to improve your application’s user experience, but you should try to keep
the data up to date. This permission does not give you any rights to such
data.
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11.

Until you display a conspicuous link to your privacy policy in your app,
any data accessed by your app (including basic account information) may
only be used in the context of the user’s experience in that app. 4 user’s
friends’ data can only be used in the context of the user’s experience on
your application.

Subject to certain restrictions, including on use and transfer, users give
you their basic account information when they connect with your
application. For all other data obtained through use of the Facebook API,
you must obtain explicit consent from the user who provided the data to us
before using it for any purpose other than displaying it back to the user on
your application.

You will not directly or indirectly transfer any data you receive from us,
including user data or Facebook User IDs, to (or use such data in
connection with) any ad network, ad exchange, data broker, or other
advertising or monetization related toolset, even if a user consents to such
transfer or use. By indirectly we mean you cannot, for example, transfer
data to a third party who then transfers the data to an ad network. By any
data we mean all data obtained through use of the Facebook Platform
(API, Social Plugins, etc.), including aggregate, anonymous or derivative
data.

You will not sell or purchase any data obtained from us by anyone. If you
are acquired by or merge with a third party, you can continue to use user
data within your application, but you cannot transfer data outside your
application.

You cannot use a user’s friend list outside of your application, even if a
user consents to such use, but you can use connections between users who
have both connected to your application.

(Facebook’s August 20, 2013 Platform Policies) (emphasis added).

70. Cambridge Analytica violated these mandatory user privacy protections by posing
as an academic researcher, gaining access to Facebook user data under false pretenses, using
such data for psychographic analysis and electioneering, harvesting users’ friend lists for

psychographic analysis and electioneering, disclosing all collected and harvested user data to its
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affiliates and clients, and reaping substantial profits therefrom.

71.  This conduct was unlawful because it violated the personal privacy rights of
millions of Illinois residents.

72.  This conduct was also deceptive and unfair. Many other consulting firms attempt
to do what Cambridge Analytica does, but without employing deception—typically by
purchasing and compiling readily-available consumer and voter file data to create detailed voter
profiles.

73.  Instead, Cambridge Analytica sought to gain a leg up on its competition by
illicitly collecting the Facebook data on millions of Illinois residents, through a false promise
that such data would only be used for academic purposes.

74. Thus, Cambridge Analytica’s conduct constitutes an unfair and deceptive act or
practice under the ICFA.

75.  Pursuant to 815 ILCS 505/7(b), the penalty for violating the ICFA is a sum not to
exceed $50,000, or, if the Court finds that Defendants’ above-described practices were intended
to defraud Illinois residents, $50,000 per violation.

76.  In addition to any other civil penalty provided, if a person is found by the Court to
have engaged in any method, act, or practice declared unlawful under the ICFA, and the
violation was committed against a person 65 years of age or older, the Court may impose an
additional civil penalty in a sum not to exceed $10,000 per violation. 815 ILCS 505/7(c).

SECOND CAUSE OF ACTION
Violation of the Illinois Consumer Fraud and Deceptive Business Practices Act

815 ILCS 505, et seq.
(On Behalf of Plaintiff People of the State of Illinois Against Facebook)

77.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if

fully set forth herein.
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78.  The ICFA prohibits conduct that is deceptive or unlawful.

79.  Facebook engaged in unfair and deceptive conduct by making representations to
consumers that were knowingly false. Specifically, Facebook represented to its users that their
personal data would be protected in accordance with its user and developer agreements.

80.  Despite these material representations, Facebook permitted third parties, including
Cambridge Analytica, to collect and harvest its users’ personal data, including such sensitive
information as their private messages, for purposes of profiling and targeting them with tailored
messaging that would dependably influence and manipulate their behavior.

81.  Facebook had actual knowledge that Cambridge Analytica gained unauthorized
access to its users’ personal data without their knowledge or consent and in express violation of
its user and developer agreements, yet did not put a stop to it.

82. The consequences of these false misrepresentations were further compounded by
Facebook’s decision, upon learning that Cambridge Analytica had misappropriated user data for
political purposes, to conceal the breach from its users and do nothing more than quietly (and
unsuccessfully) ask Cambridge Analytica to delete the data.

83. By concealing this misconduct from its users, Facebook avoided backlash over its
blatant misrepresentations from its users and preserved the strength of its data mining operation
by avoiding a situation where its users reacted by deactivating their accounts.

84.  Facebook allowed Cambridge Analytica to secretly harvest its users’ data and
build psychographic profiles of each of them so that it could influence and manipulate their
behavior in the 2016 presidential election.

85.  Facebook admits that it violated its users’ privacy rights by allowing Cambridge

Analytica to harvest their data. On March 21, 2018, Facebook’s Chief Executive Officer Mark
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Zuckerberg issued a public statement conceding that it breached the trust of “the people who
share their data with us and expect us to protect it.”*® Facebook Chief Operating Officer Sheryl
Sandberg likewise conceded that Facebook committed “a major violation of the people’s trust”
when it allowed Cambridge Analytica to collect user data and that she “deeply regret[s] that
[Facebook] didn’t do enough to deal with it.””*

86.  Facebook’s conduct constitutes an unfair and deceptive act or practice under the
ICFA.

87. Pursuant to 815 ILCS 505/7(b), the penalty for violating the ICFA is a sum not to
exceed $50,000, or, if the Court finds that Facebook’s above-described practices were intended
to defraud Illinois residents, $50,000 per violation.

88.  In addition to any other civil penalty provided, if a person is found by the Court to
have engaged in any method, act, or practice declared unlawful under the ICFA, and the
violation was committed against a person 65 years of age or older, the Court may impose an
additional civil penalty in a sum not to exceed $10,000 per violation. 815 ILCS 505/7(c).

THIRD CAUSE OF ACTION

Declaratory and Injunctive Relief
(On Behalf of the People of the State of Illinois Against Defendants)

89.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if
fully set forth herein.

90.  Pursuant to 735 ILCS 5/2-701, this Court “may make binding declarations of
rights, having the force of final judgments . . . including the determination . . . of the

construction of any statute, municipal ordinance, or other governmental regulation . . . and a

8 Mark Zuckerberg Update on Cambridge Analytica Situation, FACEBOOK, INC. (March 21,

2018), https://www.facebook.com/zuck/posts/10104712037900071.

49 Sheryl Sandberg Post Addressing the Cambridge Analytica News, FACEBOOK, INC.

(March 21, 2018), https://www.facebook.com/sheryl/posts/10160055807270177.
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declaration of the rights of the parties interested.”

91. Such a declaration of rights “may be obtained . . . as incident to or part of a
complaint . . . seeking other relief as well.” 735 ILCS 5/2-701(b).

92.  Plaintiff People of the State of Illinois seeks a judgment declaring that
Defendants have violated the ICFA.

93.  Upon information and belief, Defendants remain in possession of the highly
personal Facebook user data that it unlawfully obtained. Millions of Illinois residents will
continue to suffer or be vulnerable to injury, unless this is rectified through injunctive relief.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff People of the State of Illinois respectfully requests that the
Court enter an Order granting the following relief:

A. Declaring that Defendants’ actions constitute violations of the ICFA;

B. Fining Defendants $50,000 for violating the ICFA or, if the Court finds that
Defendants engaged in the above-described conduct with intent to defraud, $50,000 for each
such violation;

C. Fining Cambridge Analytica an additional $10,000 for each violation described
above involving an Illinois resident 65 years of age or older for each day such violation has

existed and continues to exist;

D. Awarding Plaintiff its reasonable attorneys’ fees and costs;

E. Awarding Plaintiff pre- and post-judgment interest, to the extent allowable;

F. Awarding such and other injunctive and declaratory relief as is necessary; and

G. Awarding such other and further relief as the Court deems reasonable and just.
JURY DEMAND

Plaintiff requests trial by jury of all matters that can be so tried.
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Dated: March 23, 2018

KIMBERLY M. FOXX,
State’s Attorney of Cook County

By: /s/ Kent. S. Ray

Kent S. Ray
Assistant State’s Attorney
kent.ray@cookcountyil.gov

CoOK COUNTY STATE’S ATTORNEY’S OFFICE

69 W. Washington Street, Suite 3130
Chicago, Illinois 60602

Tel: 312.603.8600

Fax: 312.603.9830
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Special Assistant State’s Attorneys*

By: /s/ Jay Edelson

Jay Edelson*
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Benjamin H. Richman*
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Ari J. Scharg*
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David I. Mindell*
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of service and fees, if any, immediately after service. If service cannot be made, this Summons shall be returned so
endorsed. This Summons may not be served later than thirty (30) days after its date.

oy,
iy

Atty. No.: 2075 Witness: Friday, 23 Mar Qh? )

Name: gpgLsoN pC /s DOROTHY BROWN A & 3 & -\

Atty. for: PEOPLE OF THE STATE ILLINOIS EX REL. KIMBERLY DOROTHY BROWN, Clerk of Cowgrt @ if]
M. FOXX, STATE’S ATTORNEY OF COOK COUNTY, LA N
ILLINOIS

Address: 350 N LASALLE 13THFL

. ) Date of ice:
City/State/Zip Code:  cHICAGO, IL 60654 ate of Service

Telephone:  (312) 589-6370
Primary Email Address: jedelson@edelson.com

(To be inserted by officer on copy left with Defendant or other person)

**Service by Facsimile Transmission will be accepted at:

Secondary Email Address(es):

docket@edelson.com

(Area Code) (Facsimile Telephone Number)

DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
Page 1 of 1
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CIRCUIT COURT OF
IN THE CIRCUIT COURT OF COOK COUNTY, [LLI% COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION] ERE SODCTHY SROWN

PEOPLE OF THE STATE OF ILLINOIS, ex rel. Case No.
Kimberly M. Foxx, State’s Attorney of Cook
County, Illinois,

Plaintiff,
V.

FACEBOOK, INC., a Delaware corporation,
SCL GROUP LIMITED, a United Kingdom
private limited company, and CAMBRIDGE
ANALYTICA LLC, a Delaware limited liability
company,

Defendants.

COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiff People of the State of Illinois brings this Complaint and Demand for Jury Trial
against Facebook, Inc. (“Facebook™), and SCL Group Limited and Cambridge Analytica LLC
(collectively referred to as “Cambridge Analytica,” unless otherwise specified), and alleges as
follows:

NATURE OF THE ACTION

1. In 2014, Cambridge Analytica—a London-based electioneering firm—exfiltrated
the personal data of more than 50 million Facebook users in the United States, including millions
of users in Illinois. This data trove included Facebook users’ ages, interests, pages they’ve liked,
groups they belong to, physical locations, political affiliation, religious affiliation, relationships,

and photos, as well as their full names, phone numbers, email addresses, and physical addresses.'

! Craig Timberg, et al., Bannon Oversaw Cambridge Analytica's Collection of Facebook

Data, According to Former Employee, WASH. POST (Mar. 20, 2018), https://wapo.st/2FYSI1kE.
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2. Though this data was supposedly private and protected from disclosure by
Facebook’s user and developer policies, Cambridge Analytica knew that it could access this
nearly unlimited trove of data using Facebook’s existing developer tools, an open secret that was
well known to developers.”

3. Posing as an academic researcher, Cambridge Analytica identified American
Facebook users on “Mechanical Turk”—an online marketplace where people around the world
contract with others to perform various tasks—and offered to pay them to download and use a
personality quiz app it developed on Facebook called thisisyourdigitallife.

4. About 270,000 American voters installed the app and took the personality quiz in
return for $1 to $2. But Cambridge Analytica wasn’t interested in just the answers. What it really
wanted—and what it got by virtue of being a developer on the Facebook platform—was the
ability to collect Facebook data from each quiz taker and a// of their Facebook friends. In this
way, Cambridge Analytica parlayed 270,000 personality quiz submissions into a comprehensive
dataset on more than 50 million unwitting Facebook users.

5. This kind of mass data collection was not only allowed but encouraged by
Facebook, which sought to keep developers building on its platform and provide companies with
all the tools they need to influence and manipulate user behavior. That’s because Facebook is not
a social media company; it is the largest data mining operation in existence.

6. To be sure, Cambridge Analytica’s data grab of 50 million users was eventually

flagged and investigated by Facebook in 2014.> But when it learned that the harvesting of data

2 See, e.g., Emil Protalinski, Stalkbook: Stalk Anyone, Even If You're Not Facebook
Friends, CNET (July 23, 2012), https://www.cnet.com/news/stalkbook-stalk-anyone-even-if-
youre-not-facebook-friends/.

} Chloe Aiello, Developer Behind The App At The Center Of Data Scandal Disputes
Facebook's Story, CNBC (Mar. 21, 2018), https://www.cnbc.com/2018/03/21/aleksander-kogan-

2







2018-CH-03868
PAGE 3 of 25

ELECTRONICALLY FILED
3/23/2018 6:55 PM

was intended to build personality profiles for academic uses, Facebook allowed the data
collection to resume. A year later, Facebook discovered that the data was being used for
electioneering purposes and discreetly asked Cambridge Analytica to delete the data. Notably, it
never confirmed that the data was actually deleted or notified its users of the privacy breach.

7. In the meantime, Cambridge Analytica was mining the data it collected on 50
million Facebook users to create “psychographic profiles” for the 2016 American presidential
election. These profiles—which included each user’s name, home address, phone number,
education, birthday, voter records, and political tendencies, alongside a sophisticated personality
analysis—allowed Cambridge Analytica to “identify the most persuadable voters” and target
them with so-called “fake news” on various platforms, including Facebook.* By its own
admission, this combination of misappropriated data, psychographic profiling, and fake news
enabled Cambridge Analytica—an overseas electioneering firm—to exert “significant influence
on the outcome of the 2016 presidential election.”

8. While Facebook has, a full three years later, condemned Cambridge Analytica’s
unauthorized data collection, its actions are far more consistent with Facebook’s mission than
Facebook wants to let on. Though it may have started as a social network, Facebook’s business
model has shifted over the years into what is now one of the biggest data mining companies in
the world. Facebook now uses its platform—which has essentially become a data aggregation

machine disguised as a social network—to manipulate users into making the decisions that

facebook-shouldve-known-how-app-data-was-being-used.html.

N How Facebook Could Profile Voters For Manipulation, ASSOCIATED PRESS (Mar. 20,

2018), https://bit.ly/2uhKp7v; Hilary Osborne, What Is Cambridge Analytica? The Firm At The
Centre Of Facebook's Data Breach, GUARDIAN (Mar. 18, 2018), https://bit.ly/2prhWXb.

> CAMBRIDGE ANALYTICA, Make America Number 1, https://ca-

political.com/casestudies/casestudymakeamericanumber12016 (last visited Mar. 23, 2018).

3
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Facebook and its business partners want them to make.’

9. Facebook shifted its business model in this way because it recognized that it can
be even more profitable if it could harness and sell the ability to dependably influence its users’
behavior to third parties. Facebook therefore encouraged developers and researchers to collect
and analyze Facebook user data so that it could better learn how to manipulate its own users’
moods and influence what they purchase and even how they vote. Facebook even conducted
experiments on its own users, including experiments aimed at influencing their moods and
manipulating their voting habits.”

10. This lawsuit seeks to right the wrongs created by Cambridge Analytica’s and
Facebook’s blatant disregard and misuse of sensitive, personal data belonging to the People of
the State of Illinois. Accordingly, the People of the State of Illinois, by and through Cook County
State’s Attorney Kimberly M. Foxx, seeks civil penalties and all appropriate injunctive relief to
address, remedy, and prevent harm to Illinois residents resulting from Defendants’ misconduct.

PARTIES

11.  Plaintiff People of the State of Illinois, by and through Kimberly M. Foxx, State’s
Attorney of Cook County, Illinois, brings this action in the public interest for and on behalf of
the People of the State of Illinois.

12.  Defendant Facebook, Inc. is a corporation existing under the laws of the State of
Delaware, with its principal place of business located at 1 Hacker Way, Menlo Park, California

94025.

6 See, e.g., Sam Machkovech, Report: Facebook Helped Advertisers Target Teens Who

Feel “Worthless”, ARSTECHNICA (last updated May 1, 2017.), https://bit.ly/2pBgf9G.

7 See, e.g., Kasmir Hill, 10 Other Facebook Experiments On Users, Rated On A Highly-

Scientific WTF Scale, FORBES (July 10, 2014),
https://www.forbes.com/sites/kashmirhill/2014/07/10/facebook-experiments-on-
users/#254ffa9b1c3d.
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13.  Defendant SCL Group Limited is a UK private limited company with offices
located in London, England. Defendant SCL Group Limited is the parent company of Defendant
Cambridge Analytica LLC.

14.  Defendant Cambridge Analytica LLC is a limited liability company organized
under the laws of the State of Delaware, with offices located in New York City and Washington,
D.C. Defendant Cambridge Analytica LLC is a subsidiary of Defendant SCL Group Limited.

JURISDICTION AND VENUE

15. Pursuant to the Illinois Constitution art. VI, §9, this Court has subject matter
jurisdiction over Plaintiff’s claims.

16.  This Court has jurisdiction over Defendants pursuant to 735 ILCS 5/2-209
because they conduct business transactions in Illinois, have committed tortious acts in Illinois,
and have transacted substantial business in Illinois that caused harm in Illinois.

17.  Venue is proper in Cook County because Defendants conduct business
transactions in Cook County and the causes of action arose, in part, in Cook County.

COMMON FACTUAL ALLEGATIONS
I. An Overview of Cambridge Analytica.

18. Cambridge Analytica is a political consulting firm that promises to provide its
customers the ability to use big data to change voter behavior.”

19.  Unfortunately, until recently, Cambridge Analytica’s business practices were
largely a secret to the general public. On March 18, 2018, one of its senior programmers—
Christopher Wylie—exposed the company’s unlawful and deceptive business practices,

including its role in “hijacking” the profiles of millions of Facebook users in order to influence

8 See Matthew Rosenberg, et al., How Trump Consultants Exploited The Facebook Data

Of Millions, N.Y. TIMES (Mar. 17, 2018), https://nyti.ms/2HH74vA.

5
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the 2016 United States Presidential election.’

20. Cambridge Analytica’s efforts to engage in mass data mining on behalf of
American political campaigns began in 2013, when its now-suspended Chief Executive Officer
Alexander Nix was still heading the elections division of SCL Group Limited.'® At the time, Nix
set out create a team of data analysts, psychologists, and political operatives that could
successfully use data analytics to model U.S. voter behavior, and assess how American voters’
inherent psychological traits affected their voting decisions. Using that data, the company would,
in turn, sell it to political campaigns seeking to influence or change votes."'

21. The group—not yet formally organized, but still an entity within SCL Group
Limited—received significant initial funding from billionaire Robert Mercer, a well-known
funder of conservative- and Republican-connected political causes throughout the United
States.'> Mercer helped the group finance a $1.5 million pilot test of their psychographic
profiling-based messaging in the Commonwealth of Virginia’s 2013 gubernatorial election on
behalf of Republican candidate Ken Cuccinelli."

22. On December 31, 2013, this internal team at SCL Group formally organized in

’ Carole Cadwalladr, ‘7 Made Steve Bannon’s Psychological Warfare Tool’: Meet The
Data War Whistleblower, GUARDIAN (Mar. 18, 2018), https://bit.ly/2HGFvCD.

10 SCL Group similarly provides data, analytics and strategy-related consulting, but

primarily offers its services to governments and military organizations throughout the world.
SCL Group boasts having conducted “behavior change programs” in over 60 countries (i.e.,
psychological warfare).

H Rosenberg et al., supra note 8.

12 Sasha Issenberg, Cruz-Connected Data Miner Aims To Get Inside Voters’ Heads,

BLOOMBERG (Nov. 12, 2015), https://www.bloomberg.com/news/features/2015-11-12/is-the-
republican-party-s-killer-data-app-for-real- (describing Robert Mercer as the “fourth-largest”
individual political donor in the United States).

B Rosenberg et al., supra note 8.
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the United States as Cambridge Analytica.'

I1. To Help Its Customers Influence U.S. Political Elections, Cambridge Analytica
Developed A Fraudulent Scheme To Harvest The Data Of Millions of American
Voters.

23.  In 2014, Cambridge Analytica sought out a relationship with U.S. Senator Ted
Cruz’s planned campaign for the Republican presidential nomination. At the time, the company
realized it did not possess nearly enough data about American voters for a U.S. presidential
campaign."’

24. The company needed a vast amount of data on virtually every American voter and
knew it could not simply purchase that information. As such, Cambridge Analytica engineered a
deceptive scheme to surreptitiously siphon that data from Facebook.

A. Defendants hire Cambridge University professor Aleksandr Kogan to

deceptively harvest data on 50 million Facebook users under the guise of
“Academic Research.”

25.  InJune 2014, Defendants entered into an arrangement with Cambridge University
researcher Aleksandr Kogan and his company Global Science Research to collect the data they
needed to create “psychographic profiles” on American voters.'®

26.  Kogan was the key to gathering the quantity and quality of data Defendants
sought because he could do it through a Facebook application'” he created called

“thisisyourdigitallife.”"®

1 Andy Kroll, Cloak and Data: The Real Story Behind Cambridge Analytica’s Rise and
Fall, MOTHER JONES (Mar. 2018), https://www.motherjones.com/politics/2018/03/cloak-and-
data-cambridge-analytica-robert-mercer/.

1 Rosenberg et al., supra note 8.

16 Id.

17 A Facebook application is an interactive software application developed to run on and

utilize the Facebook platform.
R 7
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27.  Facebook being one of the largest data mining companies in the world,
Cambridge Analytica knew it could take advantage of its developer platform—and, in particular,
its Graph API'"—to gather swaths of data about every user and their friends who took the
thisisyourdigitallife quiz.

i Facebook’s Developer Platform.

28.  Although primarily recognized for its eponymous social network, Facebook is
also one of the largest data mining companies in the world. With over 200 million users in the
United States alone, Facebook has exclusive access to an exorbitant amount of personal
consumer data.*’

29.  Facebook is uniquely able to directly link the data it accumulates on individuals’
digital behaviors with the additional personal data that it extracts from users’ Facebook accounts.
The result is that Facebook obtains a holistic look at specific consumers’ online and offline
behaviors.?' Facebook, in turn, receives significant monetary gain by permitting targeted
advertising to its users through its platform.*” It is therefore in Facebook’s interests to encourage
third party developers to utilize its platform so that it can gather even more information about

users’ online activities.

1 Graph API refers to Facebook’s application programming interface, which is what allows

third party developers to interact with Facebook’s servers in order to access Facebook user data.

20 Kurt Wagner & Rani Molla, Facebook Is Not Getting Any Bigger In The United States,

RECODE (Mar. 1, 2018), https://www.recode.net/2018/3/1/17063208/facebook-us-growth-pew-
research-users (“More than two-thirds of Americans” use Facebook).

2 Nathan Ingraham, Facebook Buys Data On Users’ Offline Habits For Better Ads,
ENDGAGET (Dec. 30, 2016), https://www.engadget.com/2016/12/30/facebook-buys-data-on-
users-offline-habits-for-better-ads/; Cade Metz, How Facebook Knows When Its Ads Influence
Your Offline Purchases, WIRED (Dec. 11, 2014), https://www.wired.com/2014/12/facebook-
knows-ads-influence-offline-purchases/.

2 Cf. Lisa Lacy, Facebook Lets Brands Target Ads Based On Offline Behavior, THE DRUM
(Sept. 21, 2017), http://www.thedrum.com/news/2017/09/21/facebook-lets-brands-target-ads-
based-offline-behavior.
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30.  That’s where Facebook’s Software Development Kit (“SDK”)* comes in.
Facebook’s SDK allows third party developers to add Facebook-related features to their websites
or services. These features permit the developer’s service to interact with Facebook in various
ways. Relevant here is the ability to include a “Facebook Login,” which lets visitors login to a
website using their Facebook credentials.

31.  When an individual visits or uses a service using Facebook’s SDK (e.g., an app
that includes a Facebook Login), information about the individual’s online activities are
transmitted back to Facebook. Facebook benefits from the additional behavioral information it
receives and the app developer, in the Facebook Login example, benefits because its users can
quickly sign in using their Facebook account.

32. thisisyourdigitallife used Facebook’s SDK Facebook Login, meaning that

individuals seeking to take the personality quiz had to use their Facebook account credentials to

access it.
ii. Cambridge Analytica intentionally used Facebook Login to gather data on
over 50,000,000 Facebook users.
33.  Under the false pretense of operating a personality test for academic research

purposes, Kogan was able to get 270,000 Facebook users to take his personality quiz.

34. To be clear, Cambridge Analytica, by way of Kogan, paid the majority of the
270,000 individuals to take his personality quiz. Kogan used a service called Amazon
Mechanical Turk—which is an online platform that allows developers to hire people (sometimes

called “turkers”) to do simple tasks for small fees—to pay individuals $1 or $2 to complete the

3 An SDK generally refers to a set of software development tools that allow programmers

to develop applications that interface with a specific software platform. Here, Facebook’s SDK
allows Facebook to release code for third party developers to use in order to interact with
Facebook’s platform.
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test.

35. There were two conditions: First, turkers had to be American. Second, turkers had
to use their Facebook account credentials to log into the quiz.

36. By having turkers use Facebook Login to log into the personality quiz,
Defendants were able capitalize on the unguarded nature of Facebook’s developer platform. That
meant developers were able to collect data on the Facebook user taking the test and information
about that user’s friends.**

37. That is, at that time, developers only needed permission from the user of the app
to access their friend’s list. Once armed with this permission, a developer could then gather the

profile information of all the app user’s Facebook friends” simply by querying the Graph API.*®

38.  Kogan’s academic research cover allowed him to gather the data at a rapid rate for
Cambridge Analytica.
39.  In fact, Cambridge Analytica’s data grab of 50 million users was eventually

flagged and investigated by Facebook in 2014. But when it learned that the harvesting of this
data was to build personality profiles for academic purposes, Facebook allowed the data

. 2
collection to resume.?’

4 Sue Halpern, Cambridge Analytica, Facebook, and the Revelations of Open Secrets, New

Yorker, https://www.newyorker.com/news/news-desk/cambridge-analytica-facebook-and-the-
revelations-of-open-secrets (last visited March 23, 2018).

» Jonathan Albright, The Graph API: Key Points in the Facebook and Cambridge
Analytica Debacle, Medium, https://medium.com/tow-center/the-graph-api-key-points-in-the-
facebook-and-cambridge-analytica-debacle-b69fe692d747 (last visited March 23, 2018).

26 For this reason, it is also likely that Facebook’s unrestricted developer tools were used by

thousands of other companies to collect user data without consent. See Iraklis Symeonidis et al.,
Collateral Damage of Facebook Apps: Friends, Providers, and Privacy Interdependence, ICT
Sys. Sec. & Privacy Prot. IFIP Advances in Info. & Commc’n Tech. 194-208 (2016), available
at https://eprint.iacr.org/2015/456.pdf.

o In 2015, Facebook learned the truth about why Cambridge Analytica was collecting the

10
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40. Through these unfair and deceptive practices, Defendants were able to eventually
use the Facebook Login portal to gather the personal information of over 50 million Facebook
users, including their ages, interests, pages they’ve liked, groups they belong to, physical
locations, political affiliation, religious affiliation, relationships, and photos, as well as their full
names, phone numbers, email addresses, and physical addresses. And for the 270,000 survey
takers, Cambridge Analytica even had access to their private messages on Facebook.*®

41. This data was exactly what Defendants needed: rich personal data about users that
was not only extremely valuable for “psychographic profiling” as explained in Section III below,
but also detailed enough so that it could be matched to other records already in Cambridge
Analytica’s possession. With this information in hand, Cambridge Analytica could—and did—
embark on its primary mission: creating a psychographic profile of every American adult in
order to provide data analytics and messaging-related support for U.S. federal election

campaigns.”

data—to influence and manipulate voters in the 2016 presidential election. In response,
Facebook approached Cambridge Analytica requesting it delete the trove of data it had amassed.
While Cambridge Analytica informed Facebook that it deleted the information, it never verified
this fact and simply took the word of a company which had knowingly and intentionally violated
Facebook’s policies to steal 50 million users’ information. And most importantly, Facebook
never notified the 50 million affected Facebook users of the major privacy breach.

28 Greg Price, Facebook Did Nothing To Stop Cambridge Analytica Data Breaches, New

Class-Action Federal Lawsuit Claims, Newsweek, http://www.newsweek.com/facebook-
cambridge-analytica-data-lawsuit-855600(last visited March 23, 2018).

* In many ways, Cambridge Analytica’s use of the data aligned with Facebook’s own

intentions with its users’ information. As noted, Facebook has a long history of performing
experiments on its user base without their knowledge or consent. Facebook has sought to
manipulate users’ moods, actions on the website, interactions with Facebook “friends,” and
voting behaviors. See, e.g., Robinson Meyer, Everything We Know About Facebook’s Secret
Mood Manipulation Experiment, THE ATLANTIC (June 28, 2014), http://theatln.tc/218BoZt;
Robert M. Bond, et al., 4 61-Million-Person Experiment In Social Influence And Political
Mobilization, NATURE (Sept. 13, 2012), available at https://bit.ly/2G4c9hd.

11
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I1. Facebook Has A Rich History of Experimenting On Its Users.

42.  Facebook employs a “Core Data Science” team composed of programmers,
statisticians, and psychologists to capitalize upon its access to vast amount of user data. Since as
early as 2012, the Core Data Science team been conducting psychological experiments known as
human subject research — actively intervening in people’s (online) environments, measuring the
behavioral impact of those interventions, and publishing the results in scientific journals.

43.  For example, over a one-week period in January 2012, Facebook manipulated the
News Feeds®® of nearly 700,000 Facebook users so that they contained proportionally fewer
posts containing either positive or negative content, depending on which experimental group the
participant was assigned to. This manipulation was, in some cases, drastic. Some participants, for
example, had ninety percent of posts containing positive emotional content removed from their
News Feed.

44. To measure the effect of this experiment (“Emotional Manipulation Experiment”),
Facebook then observed the corresponding emotional content of the participants’ News Feed
posts. The effects were described in an article published in a major, peer-reviewed academic
journal (“the Kramer Article”).”' And they were, while small, statistically significant. Users
exposed to proportionally fewer positive posts generated less positive content themselves, and
vice versa. In other words, people exposed to more sad content were made sad, and people

exposed to more happy content were made happy. And all of this occurred unbeknownst to the

30 The News Feed is the primary way that users consume content on Facebook. It is a

scrollable series of “stories” generated by a user’s friends, where “stories” may be anything from
photos of friends to textual posts written by friends to linked news articles.

. Adam D.I. Kramer, Jamie E. Guillory, and Jeffrey T. Hancock, Experimental Evidence of

Massive-Scale Emotional Contagion Trough Social Networks, 111 Proc. Nat’l Acad. Sci. USA
8788 (2014), available at http://www.pnas.org/content/111/24/8788.full.html (last accessed
October 1, 2014).

12
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participants — the experiment showed “that emotional states can be transferred to others via
emotional contagion, leading people to experience the same emotions without their
awareness.”

45. Highlighting the significance of the experiment, the Kramer Article noted that
“given the massive scale of social networks such as Facebook, even small effects [like the
manipulation of Facebook News Feeds] can have large aggregated consequences” and concluded
that “the well-documented connection between emotions and physical well-being suggests the
importance of these findings for public health.”*’

46. This “Emotional Manipulation Experiment” is just the tip of the iceberg.
Facebook has conducted and published scores of similar experiments in the past, and intends to
continue conducting and publishing similar experiments in the future.

47.  Facebook has conducted and continues to conduct a wide array of human subject
research experiments. For example, in one experiment conducted in 2010, Facebook tested how
much of an effect it could have on a user’s likelihood to vote.>* For that experiment (the “Voting
Manipulation Experiment”), every single American who signed onto Facebook on voting day—
approximately 60 million people—was a participant.

48.  Other published Facebook experiments have tested things ranging from the effect
of hiding links that friends shared with each other (approximately 253 million experiment

subjects) (the “Link Manipulation Experiment™),> to the effect of automatically broadcasting

32 Id. (emphasis added).
3 Id. at 8790 (emphasis added).

. Robert M. Bond et al., 4 61-Million-Person Experiment in Social Influence and Political
Mobilization, 489 NATURE 295 (2012), available at
http://cameronmarlow.com/media/massive_turnout.pdf (last accessed October 1, 2014).

3 Eytan Bakshy, The Role of Social Networks in Information Diffusion, WWW: Int’1 World
13
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users’ online shopping purchases (approximately 1.2 million experiment subjects),*® to the effect
of having user names and likenesses automatically “endorse” advertisements (approximately 29
million experiment subjects).”’

49. At one point, Facebook was running so many experiments on its users that “some
[members of the Core Data Science Team] worried that the same users, who were anonymous,
might be used in more than one experiment, tainting the results.”*®

50.  Facebook intends to continue conducting human subject research without
obtaining informed consent. Sheryl Sandberg, for example, explained that the Emotional
Manipulation Experiment as just “part of ongoing research companies do to test different
products.”” And Adam D. I. Kramer—Ilead author of the Emotional Manipulation Experiment—
noted in a Facebook post defending his experiment that Facebook has “been working on
improving [their] internal review policies” for experiments since 2012.

51.  In fact, Facebook issued a blog post defending their ongoing practice of

conducting human subject research without obtaining informed consent.* In that post, Facebook

Wide Web Conf. 2012, available at http://cameronmarlow.com/media/bakshy-the role-
2012b.pdf (last accessed October 1, 2014).

3 See Sean J. Taylor, Eytan Bakshy, Sinan Aral, Selection Effects in Online Sharing:

Consequences for Peer Adoption, available for download at

https://www.facebook.com/publications/266725986806102/ (last accessed October 1, 2014).

37 Eytan Bakshy, Dean Eckles, Rong Yan, Itamar Rosenn, Social Influence in Social

Advertising: Evidence from Field Experiments, available at http://arxiv.org/pdf/1206.4327v1.pdf
(last accessed October 1, 2014).

38 See Reed Albergotti and Elizabeth Dwoskin, Facebook Study Sparks Soul-Searching and
Ethical Questions, Wall St. J., June 30, 2014, available at
http://online.wsj.com/articles/facebook-study-sparks-ethicalquestions-1404172292.

3 R. Jai Krishna, Sandberg: Facebook Study Was ‘Poorly Communicated’, available at

http://blogs.wsj.com/digits/2014/07/02/facebooks-sandberg-apologizes-for-news-feed-
experiment/ (last accessed October 1, 2014).

40 See “Research at Facebook,” available at
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explicitly acknowledges the problematic nature of the Emotional Manipulation Experiment. But
instead of agreeing to abide by the same laws all other research organizations do (and obtain
informed consent from its users), Facebook concludes that a few self-regulated changes to its
research policies will remedy the situation.

52.  And Facebook’s job postings reaffirm their commitment to the continuation of
internal human subject research. One posting, for the position of “Data Scientist, Identity
Research & Modeling” seeks a candidate with a Ph. D. and an expertise in “social psychology”
to help “develop high-quality models of people’s online identity.”*!

53.  The reason that Facebook is conducting these experiments and publishing the
results is to demonstrate its influence over user behavior. Though selling ad space has generated
enormous profits for Facebook already, Facebook knows that advertisers, political campaigns,
and its business partners will pay exponentially more money for the ability to manipulate its
users into making decisions that they want them to make.

54.  Facebook knows that this capability is especially attractive to political campaigns,
which, as Facebook knows, are spending record amounts of money on political ads, even in non-
election years.*” It therefore began developing tools for campaigns that wanted to target certain
segments with political ads, including by tracking users to determine their political leanings and
tendencies. As proof of concept, Facebook demonstrated through its Voting Manipulation

Experiment that it could influence whether its users voted or not.

http://newsroom.tb.com/news/2014/10/research-at-facebook/ (last accessed August 23, 2018).

H Facebook Job Posting, available at

https://www.facebook.com/careers/department?dept=data&req=a0IA000000CzAeDMAYV (last
accessed October 1, 2014).

2 Megan Janetsky, Low transparency, low regulation online political ads

skyrocket, OPENSECRET, https://www.opensecrets.org/news/2018/03/low-transparency-low-
regulation-online-political-ads-skyrocket/ (last visited March 23, 2018).
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55. This demonstration sent a signal to the public at large that it has the ability to
influence and manipulate the behavior of users on its platform, especially with respect to voting.

56. By doing so, Facebook tacitly invited electioneering companies like Cambridge
Analytica to harvest its data for purposes of profiling users and targeting them with tailored
messaging that would dependably influence and manipulate their behavior. It is through this lens
that the relationship between Facebook and Cambridge Analytica must be viewed.

III.  Armed With Swaths of Misappropriated Data, Cambridge Analytica Created

“Psychographic Profiles” On Every American Adult, Which It Claims Helped It

Have Significant Influence On The Outcome Of The 2016 Presidential Election.

57.  Armed with Facebook’s own political targeting tools and a trove of sensitive data
it was not supposed to have access to, Cambridge Analytica was able to create “psychographic
profiles” on millions of American voters that it used to “significantly influence . . . the outcome
of the 2016 presidential election.”*’

58.  Broadly speaking, psychographic profiling is a marketing tool that combines a
detailed psychological analysis of an individual using various data points about their interests,
activities, opinions, and motivations. These data points can then be layered on top of
demographic information such as race, gender, and age.

59.  Psychographic profiling tools—including Cambridge Analytica’s—can combine
assessments of a person’s innate personality characteristics with predictions of, for instance, their
voting behavior, to create hyper-focused predictions about not only what people will do, but

what will motivate them to do it.

60. The personality traits that Cambridge Analytica has claimed can be predicted

43 Make America Number 1, CAMBRIDGE ANALYTICA

http://cambridgeanalytica.org/casestudies/casestudymakeamericanumber12016+&cd=1&hl=en&
ct=clnk&gl=us (last visited Mar. 23, 2018).
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through psychographic profiling included, most importantly, a person’s OCEAN ratings, a
common personality type classification method that looks at five factors: Openness,
Conscientiousness, Extraversion, Agreeableness, and Neuroticism.** In addition, Cambridge
Analytica has claimed to be able to predict—based on the data it possesses—an individual’s age,
political views, religion, profession, whether they are fair-minded or suspicious of others, and
even (ironically) whether they prefer to disclose facts about themselves to others or value their
privacy.

61.  According to Cambridge Analytica, this allowed its clients to bypass individuals’
cognitive defenses by appealing directly to their emotions, using increasingly segmented and
sub-grouped personality type designations and precisely targeted messaging based on those
designations.*

62.  Using these techniques, Cambridge Analytica claims to have “provided the
Donald J. Trump for President campaign with the expertise and insight that helped win the White
House.”*® Cambridge Analytica provided the Donald J. Trump for President campaign with its
Facebook data-enabled psychographic profiling tool to help, on information and belief, with
voter identification and outreach, advertising spending decisions, voter turnout modeling, and
even helping to set then-candidate Trump’s travel schedule based on where Cambridge Analytica

believed he would be most likely to drum up support within the “swing states” crucial to his

4 Erin Brodwin, Here's the personality test Cambridge Analytica had Facebook users

take, BUSINESS INSIDER, http://www.businessinsider.com/facebook-personality-test-cambridge-
analytica-data-trump-election-2018-3

45 Nina Burleigh, How Big Data Mines Personal Info To Craft Fake News And Manipulate
Voters, NEWSWEEK (June 8, 2017), http://www.newsweek.com/2017/06/16/big-data-mines-
personal-info-manipulate-voters-623131.html.

40 Donald J. Trump for President, CAMBRIDGE ANALYTICA,

https://political.production.k8s.e.cambridgeanalytica.org/casestudies (last visited March 23,
2018).
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securing of the presidency.

63. The data was not just used for purposes of motivating enthusiastic Trump
supporters, or even just to target and convince skeptical or undecided voters. Rather, Cambridge
Analytica used its data to also engage in a broad voter suppression campaign to discourage
supporters (or potential supporters) of Trump’s opponent, Hillary Clinton, from voting. For
example, Cambridge Analytica used its psychographic profiling tool to help generate a brand of
negative “Defeat Crooked Hillary” advertisements that—through the promotional help of a
Trump-affiliated super PAC, Make America Number 1—was watched over 30 million times
during the campaign.*’

64.  Broadly, this psychographic mapping tool was crucial to Trump’s campaign
strategy, and thus, its ultimate success: Trump was elected president, and Cambridge Analytica
walked away millions of dollars richer, with a clear confirmation that its psychographic mapping
was working.

FIRST CAUSE OF ACTION
Violation of the Illinois Consumer Fraud and Deceptive Business Practices Act

815 ILCS 505, et seq.
(On Behalf of Plaintiff People of the State of Illinois Against Cambridge Analytica)

65.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if
fully set forth herein.
66.  Section 2 of the Illinois Consumer Fraud and Deceptive Business Practices Act,
815 ILCS 505, et seq. (“ICFA”), provides:
Unfair methods of competition and unfair or deceptive acts or practices,

including but not limited to the use or employment of any deception fraud,
false pretense, false promise, misrepresentation or the concealment,

47 Exposed: Undercover Secrets Of Trump’s Data Firm, CHANNEL 4 (Mar. 20, 2018),

https://www.channel4.com/news/exposed-undercover-secrets-of-donald-trump-data-firm-
cambridge-analytica.
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suppression or omission of any material fact, with intent that others rely
upon the concealment, suppression or omission of such material fact, or the
use or employment of any practice described in section 2 of the ‘Uniform
Deceptive Trade Practices Act’, approved August 5, 1965, in the conduct of
any trade or commerce are hereby declared unlawful whether any person
has in fact been misled, deceived or damaged thereby. In construing this
section consideration should be given to the interpretations of the Federal
Trade Commission and the federal courts relating to Section 5 (a) of the
Federal Trade Commission Act.

67.  While conducting trade or commerce, Cambridge Analytica has engaged in
conduct constituting a deceptive act or practice declared unlawful under Section 2 of the ICFA,
inasmuch as it knowingly made deceptive and false representations about the nature of its
survey-taking app, the nature of the data it was collecting, and the purposes for which the data
was being collected and would be used.

68. Cambridge Analytica intended that Facebook and the public, including Illinois

residents, rely on its deceptive representations and communications regarding the supposedly

“academic” purpose of its app and the reasons it was collecting troves of their personal Facebook
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data.

exfiltrating the Facebook data of 50 million users without their consent and in direct violation of

the Facebook user and developer agreements, which expressly require developers to agree to the

69.

Cambridge Analytica also engaged in deceptive and unlawful conduct by

following terms:

II. Data Collection and Use

You will only request the data you need to operate your application.

You may cache data you receive through use of the Facebook API in order
to improve your application’s user experience, but you should try to keep
the data up to date. This permission does not give you any rights to such
data.
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11.

Until you display a conspicuous link to your privacy policy in your app,
any data accessed by your app (including basic account information) may
only be used in the context of the user’s experience in that app. 4 user’s
friends’ data can only be used in the context of the user’s experience on
your application.

Subject to certain restrictions, including on use and transfer, users give
you their basic account information when they connect with your
application. For all other data obtained through use of the Facebook API,
you must obtain explicit consent from the user who provided the data to us
before using it for any purpose other than displaying it back to the user on
your application.

You will not directly or indirectly transfer any data you receive from us,
including user data or Facebook User IDs, to (or use such data in
connection with) any ad network, ad exchange, data broker, or other
advertising or monetization related toolset, even if a user consents to such
transfer or use. By indirectly we mean you cannot, for example, transfer
data to a third party who then transfers the data to an ad network. By any
data we mean all data obtained through use of the Facebook Platform
(API, Social Plugins, etc.), including aggregate, anonymous or derivative
data.

You will not sell or purchase any data obtained from us by anyone. If you
are acquired by or merge with a third party, you can continue to use user
data within your application, but you cannot transfer data outside your
application.

You cannot use a user’s friend list outside of your application, even if a
user consents to such use, but you can use connections between users who
have both connected to your application.

(Facebook’s August 20, 2013 Platform Policies) (emphasis added).

70. Cambridge Analytica violated these mandatory user privacy protections by posing
as an academic researcher, gaining access to Facebook user data under false pretenses, using
such data for psychographic analysis and electioneering, harvesting users’ friend lists for

psychographic analysis and electioneering, disclosing all collected and harvested user data to its
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affiliates and clients, and reaping substantial profits therefrom.

71.  This conduct was unlawful because it violated the personal privacy rights of
millions of Illinois residents.

72.  This conduct was also deceptive and unfair. Many other consulting firms attempt
to do what Cambridge Analytica does, but without employing deception—typically by
purchasing and compiling readily-available consumer and voter file data to create detailed voter
profiles.

73.  Instead, Cambridge Analytica sought to gain a leg up on its competition by
illicitly collecting the Facebook data on millions of Illinois residents, through a false promise
that such data would only be used for academic purposes.

74. Thus, Cambridge Analytica’s conduct constitutes an unfair and deceptive act or
practice under the ICFA.

75.  Pursuant to 815 ILCS 505/7(b), the penalty for violating the ICFA is a sum not to
exceed $50,000, or, if the Court finds that Defendants’ above-described practices were intended
to defraud Illinois residents, $50,000 per violation.

76.  In addition to any other civil penalty provided, if a person is found by the Court to
have engaged in any method, act, or practice declared unlawful under the ICFA, and the
violation was committed against a person 65 years of age or older, the Court may impose an
additional civil penalty in a sum not to exceed $10,000 per violation. 815 ILCS 505/7(c).

SECOND CAUSE OF ACTION
Violation of the Illinois Consumer Fraud and Deceptive Business Practices Act

815 ILCS 505, et seq.
(On Behalf of Plaintiff People of the State of Illinois Against Facebook)

77.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if

fully set forth herein.
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78.  The ICFA prohibits conduct that is deceptive or unlawful.

79.  Facebook engaged in unfair and deceptive conduct by making representations to
consumers that were knowingly false. Specifically, Facebook represented to its users that their
personal data would be protected in accordance with its user and developer agreements.

80.  Despite these material representations, Facebook permitted third parties, including
Cambridge Analytica, to collect and harvest its users’ personal data, including such sensitive
information as their private messages, for purposes of profiling and targeting them with tailored
messaging that would dependably influence and manipulate their behavior.

81.  Facebook had actual knowledge that Cambridge Analytica gained unauthorized
access to its users’ personal data without their knowledge or consent and in express violation of
its user and developer agreements, yet did not put a stop to it.

82. The consequences of these false misrepresentations were further compounded by
Facebook’s decision, upon learning that Cambridge Analytica had misappropriated user data for
political purposes, to conceal the breach from its users and do nothing more than quietly (and
unsuccessfully) ask Cambridge Analytica to delete the data.

83. By concealing this misconduct from its users, Facebook avoided backlash over its
blatant misrepresentations from its users and preserved the strength of its data mining operation
by avoiding a situation where its users reacted by deactivating their accounts.

84.  Facebook allowed Cambridge Analytica to secretly harvest its users’ data and
build psychographic profiles of each of them so that it could influence and manipulate their
behavior in the 2016 presidential election.

85.  Facebook admits that it violated its users’ privacy rights by allowing Cambridge

Analytica to harvest their data. On March 21, 2018, Facebook’s Chief Executive Officer Mark
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Zuckerberg issued a public statement conceding that it breached the trust of “the people who
share their data with us and expect us to protect it.”*® Facebook Chief Operating Officer Sheryl
Sandberg likewise conceded that Facebook committed “a major violation of the people’s trust”
when it allowed Cambridge Analytica to collect user data and that she “deeply regret[s] that
[Facebook] didn’t do enough to deal with it.””*

86.  Facebook’s conduct constitutes an unfair and deceptive act or practice under the
ICFA.

87. Pursuant to 815 ILCS 505/7(b), the penalty for violating the ICFA is a sum not to
exceed $50,000, or, if the Court finds that Facebook’s above-described practices were intended
to defraud Illinois residents, $50,000 per violation.

88.  In addition to any other civil penalty provided, if a person is found by the Court to
have engaged in any method, act, or practice declared unlawful under the ICFA, and the
violation was committed against a person 65 years of age or older, the Court may impose an
additional civil penalty in a sum not to exceed $10,000 per violation. 815 ILCS 505/7(c).

THIRD CAUSE OF ACTION

Declaratory and Injunctive Relief
(On Behalf of the People of the State of Illinois Against Defendants)

89.  Plaintiff People of the State of Illinois incorporates the foregoing allegations as if
fully set forth herein.

90.  Pursuant to 735 ILCS 5/2-701, this Court “may make binding declarations of
rights, having the force of final judgments . . . including the determination . . . of the

construction of any statute, municipal ordinance, or other governmental regulation . . . and a

8 Mark Zuckerberg Update on Cambridge Analytica Situation, FACEBOOK, INC. (March 21,

2018), https://www.facebook.com/zuck/posts/10104712037900071.

49 Sheryl Sandberg Post Addressing the Cambridge Analytica News, FACEBOOK, INC.

(March 21, 2018), https://www.facebook.com/sheryl/posts/10160055807270177.
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declaration of the rights of the parties interested.”

91. Such a declaration of rights “may be obtained . . . as incident to or part of a
complaint . . . seeking other relief as well.” 735 ILCS 5/2-701(b).

92.  Plaintiff People of the State of Illinois seeks a judgment declaring that
Defendants have violated the ICFA.

93.  Upon information and belief, Defendants remain in possession of the highly
personal Facebook user data that it unlawfully obtained. Millions of Illinois residents will
continue to suffer or be vulnerable to injury, unless this is rectified through injunctive relief.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff People of the State of Illinois respectfully requests that the
Court enter an Order granting the following relief:

A. Declaring that Defendants’ actions constitute violations of the ICFA;

B. Fining Defendants $50,000 for violating the ICFA or, if the Court finds that
Defendants engaged in the above-described conduct with intent to defraud, $50,000 for each
such violation;

C. Fining Cambridge Analytica an additional $10,000 for each violation described
above involving an Illinois resident 65 years of age or older for each day such violation has

existed and continues to exist;

D. Awarding Plaintiff its reasonable attorneys’ fees and costs;

E. Awarding Plaintiff pre- and post-judgment interest, to the extent allowable;

F. Awarding such and other injunctive and declaratory relief as is necessary; and

G. Awarding such other and further relief as the Court deems reasonable and just.
JURY DEMAND

Plaintiff requests trial by jury of all matters that can be so tried.
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Dated: March 23, 2018

KIMBERLY M. FOXX,
State’s Attorney of Cook County

By: /s/ Kent. S. Ray

Kent S. Ray
Assistant State’s Attorney
kent.ray@cookcountyil.gov

CoOK COUNTY STATE’S ATTORNEY’S OFFICE

69 W. Washington Street, Suite 3130
Chicago, Illinois 60602

Tel: 312.603.8600

Fax: 312.603.9830
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Respectfully submitted,

Special Assistant State’s Attorneys*

By: /s/ Jay Edelson

Jay Edelson*
jedelson@edelson.com
Benjamin H. Richman*
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Ari J. Scharg*
ascharg@edelson.com
David I. Mindell*
dmindell@edelson.com
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE: FACEBOOK, INC., CONSUMER MDL No. 2843
PRIVACY USER PROFILE LITIGATION | Case No. 18-md-02843-VC

Case No. 18-cv-06486-VVC
This document relates to:

People of the State of Illinois, ex rel. PRETRIAL ORDER NO. 15: ORDER
Kimberly M. Foxx v. Facebook GRANTING MOTION TO REMAND

The question presented by this motion is whether a lawsuit against Facebook, filed in
Illinois state court by the Cook County State’s Attorney, asserting violations of Illinois law and
seeking civil penalties along with statewide injunctive relief, was properly removed to federal
court. The answer is no.

l.

In 2018, the media reported that Cambridge Analytica, a British political consulting firm,
had obtained personal data on millions of Facebook users and exploited those data in connection
with the 2016 presidential campaign. In response, dozens of lawsuits were filed in federal courts
around the country. Most of the lawsuits were class actions brought by individual Facebook
users on behalf of a proposed nationwide class of people whose data had been obtained by
Cambridge Analytica or other third parties. All the lawsuits named Facebook as a defendant;
some included Cambridge Analytica and other defendants as well.

When multiple similar federal lawsuits are filed around the country, the Judicial Panel on
Multidistrict Litigation considers whether to transfer the cases for pretrial proceedings to a single

federal judge. The purpose of a transfer is to promote efficiency and fairness by avoiding
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conflicting results and ensuring that multiple judges are not called upon to adjudicate the same
pretrial issues. Assuming the lawsuits survive all the pretrial rulings and don’t settle, the judge
releases them back to the districts where they were originally filed for trials to be conducted.

The Panel has assigned several dozen cases arising from Facebook’s data sharing to the
undersigned federal district judge for pretrial purposes. There is a dispute about whether one of
those cases should be part of the group: a lawsuit that was originally filed in Illinois state court,
under the Illinois Consumer Fraud and Deceptive Business Practices Act, by Cook County
State’s Attorney Kimberly Foxx in the name of the “People of the State of Illinois.” Foxx seeks a
statewide injunction to require Facebook to better protect user data, as well as civil penalties for
Facebook’s prior conduct. The lawsuit does not seek restitution or damages for Facebook users
based on past conduct.

A case can get into federal court, even when a lawsuit does not allege federal law
violations, through diversity jurisdiction. Diversity jurisdiction exists when a party from one
state brings claims under state law against a defendant from another state and the amount in
controversy exceeds $75,000. 28 U.S.C. 8§ 1332. If a case meeting this description is initially
filed in state court, an out-of-state defendant may remove the case to federal court. Id. 8§ 1441. A
plaintiff who believes the case has been improperly removed because there is not actually
diversity jurisdiction can file a motion to remand the case to state court. 1d. § 1447.

Facebook removed the Foxx lawsuit from Illinois state court to federal court in the
Northern District of Illinois, asserting federal jurisdiction based on diversity of citizenship
(specifically, the County is a citizen of Illinois while Facebook is a citizen of California and
Delaware). Foxx moved to remand the case to state court. The multidistrict litigation panel
transferred the case before the remand motion was decided, so the motion is now pending before
this Court.

1.
A case brought by a state, under state law, cannot be filed in or removed to federal court.

This is so even if the defendant is from another state. Diversity jurisdiction is lacking in such a
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case because the state is not a citizen of anywhere. See Mississippi ex rel. Hood v. AU Optronics
Corp., 571 U.S. 161, 174 (2014); Postal Telegraph Cable Co. v. State of Alabama, 155 U.S. 482,
487 (1894). This rule also applies where the plaintiff itself is not the state, but one who has
brought suit on behalf of the state, so long as the state is the “real party in interest.” Whether a
state is the real party in interest for diversity jurisdiction purposes is a question of federal law,
although the inquiry is informed by state law. Cf. Regents of the Univ. of California v. Doe, 519
U.S. 425, 429 n.5 (1997); Dep 't of Fair Employment & Housing v. Lucent Techs., Inc., 642 F.3d
728, 738 (9th Cir. 2011).

When a case has been removed from state court, doubts about federal jurisdiction must be
resolved in favor of remand. See Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992). This is,
in large part, because federal courts should not intrude upon the right of the states to resolve local
disputes through their own judicial systems. See Franchise Tax Bd. v. Construction Laborers
Vacation Trust for S. California, 463 U.S. 1, 21 n.22 (1983); see also Healy v. Ratta, 292 U.S.
263, 270 (1934) (“Due regard for the rightful independence of state governments, which should
actuate federal courts, requires that they scrupulously confine their own jurisdiction to the
precise limits which the statute has defined.”). This is true regardless of whether the plaintiff is a
private party or a government entity. But when an action has been brought by a state or one of its
officials or subdivisions, the need to resolve doubts against the exercise of federal jurisdiction is
particularly acute. “[C]onsiderations of comity” should make federal courts “reluctant to snatch
cases which a State has brought from the courts of that State, unless some clear rule demands it.”
Franchise Tax Bd., 463 U.S. at 21 n.22.

Furthermore, although federal courts should always be careful before exercising removal
jurisdiction, and should be even more careful when the case has been brought by a state or one of
its officials, the concern is even more pronounced in the context of multidistrict litigation. When
a case is folded into multidistrict litigation, it will almost inevitably be delayed. Its fate will be
bound up in the fates of many others. The transferee judge may decide that certain claims should

be prioritized or addressed first. The plaintiff may thus lose control over the direction of the
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lawsuit. And this is a serious concern if the plaintiff is a government entity or official — the
multidistrict litigation process would intrude on state or local sovereignty. Therefore, where a
case is originally filed in state court to vindicate a state’s sovereign interests, federal courts
should exercise the greatest possible caution before asserting jurisdiction. The purpose of the
multidistrict litigation process is to make the adjudication of federal cases more efficient and
fair, not to interfere with the ability of state courts to adjudicate claims brought under state law
by state or local officials.

1.

In support of her remand motion, Foxx notes that although she is merely a county
prosecutor (a “State’s Attorney” in Illinois is the equivalent of a District Attorney in California
and other states), her lawsuit was brought in the name of the People of Illinois, under the
authority conferred upon her by the Illinois Consumer Fraud Act. See 815 Ill. Comp. Stat.
505/7(a). This, according to Foxx, means the lawsuit was effectively brought by the State of
Illinois, and Illinois is the real party in interest for purposes of the diversity jurisdiction analysis.

In response, Facebook primarily offers four somewhat related arguments for why Illinois
is not the real party in interest in Foxx’s lawsuit. First, Facebook reads a 1901 Supreme Court
case as standing for the proposition that a state cannot be the real party in interest unless the
relief sought in the lawsuit would benefit only the state, as a distinct entity, without any benefit
going to private parties or discrete parochial interests. Second, Facebook appears to contend that
even if this is not always the rule, it should at least be the rule in a case brought by a subordinate
official or entity (such as a county prosecutor), as opposed to the state’s chief legal officer
(usually the Attorney General). Third, Facebook argues that, as a matter of Illinois law, a
subordinate official like the Cook County State’s Attorney is not authorized to bring actions for
statewide relief on behalf of the state, meaning that Illinois could not possibly be the real party in
interest. Fourth, Facebook asserts that the civil penalties sought by Foxx would go to the Cook
County treasury, and argues that a state cannot be considered the real party in interest if the

penalties from an action by a county prosecutor do not go directly to the state.
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A.

For its initial argument, Facebook primarily cites Missouri, Kansas & Texas Railway
Co. v. Missouri Railroad & Warehouse Commissioners, 183 U.S. 53 (1901).! There, the
Missouri Railroad Commission, a state regulatory body, ordered an out-of-state railway company
to stop charging excessive rates for travel over a bridge in Missouri. Id. at 57. The company
refused to comply, so the Railroad Commission sued the company in state court. Id. The
company attempted to remove the case to federal court, but the state trial court refused to honor
the removal.? The dispute was adjudicated in the state court system, with the Missouri Supreme
Court ultimately ruling against the railway company. Id.

The United States Supreme Court vacated the ruling, concluding that the railway
company should have been permitted to remove the case to federal court on diversity jurisdiction
grounds. Missouri Railroad, 183 U.S. at 61. The Court viewed the interests represented by the

Railroad Commission as too parochial to deem the State of Missouri the real party in interest:

It is not an action to recover any money for the state. Its results will
not enure to the benefit of the State as a State in any degree. It is a
suit to compel compliance with an order of the railroad
commissioners in respect to rates and charges. The parties interested
are the railway company, on the one hand, and they who use the
bridge, on the other; the one interested to have the charges
maintained as they have been, the others to have them reduced in
compliance with the order of the commissioners. They are the real
parties in interest, and in respect to whom the decree will effectively
operate.

Id. at 59-60.
In reaching this ruling, the Court also stated: “[I]t may fairly be held that the State is such

real party when the relief sought is that which enures to it alone, and in its favor the judgment or
decree, if for the plaintiff, will effectively operate.” Missouri Railroad, 183 U.S. at 59. This

statement was unnecessary, since the Court found that the Railroad Commission’s lawsuit would

! Although some courts have referred to the case as Missouri, Kansas & Texas Railway Co. v.
Hickman, this Court uses the caption of the case from the U.S. Reports.

2 At the time, a defendant needed permission to remove a case; now a defendant can simply file a
notice of removal in federal court.
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not benefit the State “in any degree.” ld. But Facebook relies on it heavily, and argues that
Foxx’s lawsuit would, if successful, benefit the Cook County treasury and Facebook users, rather
than the State alone.

The Supreme Court next considered this issue in Port of Seattle v. Oregon & Washington
Railroad Co., another case pitting a local government entity — the Port of Seattle — against an
out-of-state railway company. 255 U.S. 56 (1921). The Port of Seattle sued the company,
seeking to prevent it from building along the waterways owned by the State of Washington. Id. at
61-62. The company removed the case to federal court, and the dispute made its way up to the
Supreme Court, which held in favor of the Port on the merits. Id. at 69. In doing so, however, the
Court rejected the Port’s threshold argument that the case should never have been removed to
federal court on diversity grounds because the State of Washington was the real party in interest.
Id. at 70. The Court tacitly recognized the possibility that Washington had some interest in the
case, but the Port of Seattle had a much stronger separate financial interest in the outcome
because a ruling against the railroad company would mean that the Port could charge the
company additional money for the right to alter the waterways. 1d. at 71. The Court further
observed that the Port was not a state entity that enjoyed immunity under the Eleventh
Amendment from suit in federal court. Id.

The Supreme Court has not had a case since 1921 about whether a state is the real party
in interest for diversity purposes. But most courts have applied those early precedents in a
fashion that significantly undermines Facebook’s reliance on the “enures to the state alone”
phrase from Missouri Railroad. For example, in Nevada v. Bank of America Corp., the Nevada
Attorney General brought a case against an out-of-state bank alleging fraudulent mortgage and
foreclosure practices statewide. 672 F.3d 661, 664 (9th Cir. 2012). Despite the fact that the
Attorney General sought restitution for the victims of the fraud in addition to a statewide
injunction and civil penalties, the Ninth Circuit ruled that the State of Nevada was the real party
in interest for diversity purposes. Id. at 670-72. The Court emphasized that the question of

whether Nevada was the real party in interest must be answered by “looking at the case as a
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whole,” and by examining “the essential nature and effect of the proceeding as it appears from
the entire record.” Id. at 670. The Court emphasized Nevada’s “sovereign interest” in the
enforcement of its consumer protection laws, and specified that the ability of individual
consumers to benefit from a restitution order did not negate that interest. Id. at 671. Moreover,
“[t]he state’s strong and distinct interest in this litigation is further strengthened by the other
forms of relief it seeks,” including civil penalties not available in suits brought by individual
consumers, as well as statewide injunctive relief. Id. at 671-72.3

In reaching this conclusion, the Ninth Circuit distinguished its ruling from a year earlier
in Dep 't of Fair Employment & Housing v. Lucent Technologies, Inc., 642 F.3d 728 (9th Cir.
2011). In Lucent, California’s Department of Fair Employment and Housing sued an out-of-state
company in state court. Lucent, 642 F.3d at 735. The Department brought the suit on behalf of
one of the company’s employees, alleging the company had violated state law by discriminating
against the employee on the basis of disability. 1d. The lawsuit, in which the employee was
actually labeled “Real Party in Interest,” sought monetary relief for the employee, injunctive
relief for the employee, and company-wide injunctive relief designed to prevent the company
from discriminating in the future. 1d. at 739 & n.8. The Ninth Circuit ruled that, because the
lawsuit would primarily vindicate the rights of one person rather than the state writ large,
California was not the real party in interest for diversity purposes. Id. at 739. In Nevada, the

Ninth Circuit explained the difference between the two cases:

Our rationale for finding that the aggrieved individual was the real
party in interest in Lucent compels the conclusion that Nevada is the
real party in interest here. Unlike the California DFEH, which sued
on behalf of a single aggrieved employee, here, the Nevada Attorney
General sued to protect the hundreds of thousands of homeowners
in the state allegedly deceived by Bank of America, as well as those
affected by the impact of Bank of America’s alleged frauds on
Nevada’s economy.

3 Because transferee courts in multidistrict litigation proceedings apply the federal law of their
home circuit even when the case came from a different circuit, the remand motion is governed by
Ninth Circuit law. See In re Korean Air Lines Co., Ltd., 642 F.3d 685, 699-700 & n.12 (9th Cir.
2011).
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672 F.3d at 670.

Other circuits have taken a similar approach. Like the Ninth Circuit, those courts examine
the case as a whole to assess whether the primary relief sought and interests served are the
state’s, even if parochial interests are also served by the lawsuit. See, e.g., AU Optronics Corp. v.
South Carolina, 699 F.3d 385, 394 (4th Cir. 2012) (“We therefore agree with the Ninth and
Seventh Circuits that a claim for restitution, when tacked onto other claims being properly
pursued by the State, alters neither the State’s quasi-sovereign interest in enforcing its own laws,
nor the nature and effect of the proceedings.”); LG Display Co. v. Madigan, 665 F.3d 768, 773
(7th Cir. 2011) (“Whether a state is the real party in interest in a suit ‘is a question to be
determined from the essential nature and effect of the proceeding.’”” (quoting Nuclear
Engineering Co. v. Scott, 660 F.2d 241, 250 (7th Cir. 1981)).*

Meanwhile, another line of cases, not discussed by either party or by the cases referenced
above, is relevant here. These are “false claims act” cases, otherwise known as “qui tam” cases,
which are brought by private citizens on behalf of the government, alleging that the defendant
has defrauded the government and seeking to recover money on its behalf. There is a federal
False Claims Act, 31 U.S.C. 8 3729, and many states, like California and Illinois, have analogous
statutes, see Cal. Gov’t Code § 12652; 740 Ill. Comp. Stat. 175/4. In a false claims qui tam
action, the private citizen typically is entitled to a significant portion of the recovery against a
defendant. For example, a plaintiff suing on behalf of the federal government gets up to 30
percent, 31 U.S.C. 8 3730(d), a qui tam plaintiff in Illinois can get up to 30 percent, 740 Ill.
Comp. Stat. 175/4(d)(2), and a qui tam plaintiff in California can get up to 50 percent, Cal. Gov’t
Code 8§ 12652(g)(3). In various contexts, courts recognize that in these lawsuits brought by

private parties, the government entity is the real party in interest. See, e.g., United States ex rel.

% In Purdue Pharma L.P. v. Kentucky, the Second Circuit recognized that the “whole-complaint”
approach, as adopted by the Ninth Circuit in Nevada, has emerged as the majority rule, but it
didn’t need to decide whether to adopt that standard in that case. See 704 F.3d 208, 219 (2d Cir.
2013). The minority position — which requires the court to analyze the relief sought for each
claim to determine whether all of the benefit will go to the state — is taken by the Fifth Circuit.
See Louisiana ex rel. Caldwell v. Allstate Insurance Co., 536 F.3d 418, 422-23, 432 (5th Cir.
2008), abrogated on other grounds by Hood, 571 U.S. 161.
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Eisenstein v. City of New York, 556 U.S. 928, 930 (2009); Scachitti v. UBS Financial Services,
215 1ll. 2d 484, 498 (2005). This includes when courts inquire specifically whether the state is
the real party in interest for diversity jurisdiction purposes. See, e.g., California ex rel. SDVT v.
MCI Telecommunications Corp., No. 97-17309, 1999 WL 387034, at *1 (9th Cir. May 24, 1999)
(unpublished); New Mexico ex rel. National Education Ass 'n of New Mexico, Inc. v. Austin
Capital Mgmt. Ltd., 671 F. Supp. 2d 1248, 1251 (D.N.M. 2009); Indiana ex rel. Harmeyer v.
Kroger Co., No. 117CV00538JMSDML, 2017 WL 2544111, at *3 (S.D. Ind. June 13, 2017); cf.
Bates v. Mortgage Electronic Registration System, Inc., 694 F.3d 1076, 1080-81 (9th Cir. 2012).
The fact that the private citizen obtains a portion of the recovery is irrelevant in this line of cases;
the point is that the lawsuit primarily serves the interests of the state even if the relief won’t inure
to the state alone.

The upshot, considering all these cases together, is that the Supreme Court’s statement in
Missouri Railroad — that “the State is such real party when the relief sought is that which enures
to it alone” — cannot be understood to mean that this is the only circumstance in which a state can
be deemed the real party in interest for diversity purposes. Rather, it must be understood as
referencing an example of a circumstance in which the state is the real party in interest. See
Florida v. Exxon Mobil Corp., No. 4:10CV21-RH/WCS, 2010 WL 11579390, at *4-5 (N.D. Fla.
Apr. 16, 2010).> As Nevada, Lucent, and the other decisions cited above show, the overall test is
whether the government official or entity’s lawsuit would primarily vindicate state interests and
primarily obtain relief for the state, rather than serving primarily parochial interests and
obtaining parochial relief.

B.
Next, Facebook seems to contend that even if the “enures to the state alone” language

doesn’t apply when a lawsuit is brought by a state’s chief legal officer — usually the Attorney

® The dicta in two contemporaneous Supreme Court cases citing this language from Missouri
Railroad — although not mentioned by either party here — must be understood in the same way.
See Ex parte Young, 209 U.S. 123, 155 (1908); Ex parte Nebraska, 209 U.S. 436, 446 (1907).
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General — it should at least apply when a lawsuit is brought by a subordinate government official
or entity (such as a county prosecutor). Facebook reasons that where subordinate entities have
brought cases, like in Missouri Railroad, Port of Seattle, and Lucent, courts have declined to find
the state to be the real party in interest, whereas in cases like Nevada, which was prosecuted by
the Attorney General, courts have been willing to deem the state the real party in interest despite
the benefits private parties would receive from the lawsuit. Therefore, Facebook asserts, where a
subordinate official or entity brings the case, there is sort of a presumption against deeming the
state the real party in interest, such that the relief sought must benefit the state as a governmental
entity alone, with no additional parochial benefit to be derived by individual citizens or by the
subordinate entity that brought the suit. This interpretation of the case law, however, has some
major problems.

As it relates to Missouri Railroad, there’s no indication the Supreme Court’s ruling
would have been different had the State of Missouri, rather than the Railroad Commission,
initiated the lawsuit. In fact, the Missouri Attorney General, Edward Crow, represented the
Commission in the Supreme Court, and he presumably did so in the lower courts as well because
Missouri law provided that the Attorney General would represent the Commission in rate
actions. 183 U.S. at 56-57.

Nor does Port of Seattle support Facebook’s interpretation. Although the Court’s analysis
in that case was admittedly less than clear, there’s no indication it intended to create a legal
presumption against subordinate entities suing to vindicate state interests. Rather, the Court was
concerned with the particular interests the Port sought to vindicate in that lawsuit, which the
Court viewed as fundamentally parochial. 255 U.S. at 71.°

Facebook’s argument also does not account for the qui tam cases, which show that even

® The Court stated that the Port of Seattle was not a state entity for Eleventh Amendment
immunity purposes, implying that if it were, the State may have been the real party in interest. As
discussed in Subsection D, to the extent the Eleventh Amendment analysis is relevant, it cuts
against Facebook here, because a county prosecutor is a state official for Eleventh Amendment
purposes when bringing a suit like this.

10







Case 3:18-md-02843-VC Document 241 Filed 01/29/19 Page 11 of 20

when a private party — much less a subordinate state official — sues on behalf of the state, and
even when that private party would obtain a portion of the recovery for themselves, the state may
be deemed the real party in interest.

But more fundamentally, Facebook’s proposed approach confuses two distinct inquiries.
Although the question of whether a state is the real party in interest for diversity purposes is one
of federal common law, the question of who has the authority to represent the state’s interests in
a lawsuit is a question of state law. Unless a state constitution somehow were to preclude it, a
state legislature obviously has the power to authorize more than one official or entity (including
a subordinate official or entity) to bring actions on behalf of the state. And once it’s determined
that a subordinate official has the authority under state law to represent the state’s interests and
seek relief for the state writ large, there’s no reason to analyze the federal “real party in interest”
question differently when it happens to be the subordinate official, rather than the Attorney
General, who has brought the lawsuit. Perhaps a case brought by a subordinate official will be
more likely, as a predictive matter, to serve parochial interests, but the legal test is the same: If
the suit brought by a state, or by a party authorized to represent the state, would serve primarily a
parochial interest, then the state is not the real party in interest for diversity purposes. But if the
suit would primarily serve the state’s interests rather than parochial ones, seeking relief primarily
for the benefit of the state as a whole, the state is the real party in interest.

C.

Facebook argues that even if the test is the same when a subordinate official brings the
lawsuit, that would not help Foxx in this case, because under Illinois law a State’s Attorney does
not have authority to represent the state’s interests in a civil fraud action. Specifically, Facebook
contends the Illinois Consumer Fraud Act should be construed as limiting the scope of actions by
State’s Attorneys to the jurisdictions they represent, such that a lawsuit by a State’s Attorney
may only target conduct that occurred within the county, and may only seek relief for the county
or the people within it. These state-law limitations on Foxx’s power, according to Facebook,

mean that she is not prosecuting this action on behalf of the State of Illinois.

11
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But the plain language of the Consumer Fraud Act suggests very strongly that a State’s
Attorney can bring a lawsuit to enforce it on behalf of Illinois itself, with authority to remedy
statewide conduct and seek statewide relief. The Act, without distinguishing between the
Attorney General and a State’s Attorney in terms of their roles, provides that either may seek

injunctive relief, penalties, and restitution in the name of the People of Illinois:

Whenever the Attorney General or a State’s Attorney has reason to
believe that any person is using, has used, or is about to use any
method, act or practice declared by this Act to be unlawful, and that
proceedings would be in the public interest, he or she may bring an
action in the name of the People of the State against such person to
restrain by preliminary or permanent injunction the use of such
method, act or practice . . . .

In addition to the remedies provided herein, the Attorney General or
State’s Attorney may request and the Court may impose a civil
penalty in a sum not to exceed $50,000 against any person found by
the Court to have engaged in any method, act or practice declared
unlawful under this Act.

815 Ill. Comp. Stat. 505/7.

The legislative history, while sparse, further suggests that the Legislature did not intend
the State’s Attorney to have a more circumscribed role. Initially, only the Attorney General could
sue under the statute, but in 1986 the Legislature added State’s Attorneys. In a statement on the
Senate floor immediately before unanimous passage, Senator Timothy F. Degnan, the sponsor of
the legislation, explained that the bill “amends the Consumer Fraud and Deceptive Practices Act,
authoriz[ing] the state’s attorneys of any county to bring an action to enforce the Act on the same
basis as the Attorney General.” Transcript of Floor Debate, Senate, June 26, 1985, at 156,
(emphasis added), https://cite.law/B7K3-MPBF. Senator Degnan added that the amendment
“gives those state’s attorneys the same investigative and subpoena powers as the Attorney
General with regard to the Act.” Id.

All this comes against a constitutional and statutory backdrop that treats State’s Attorneys
as state officers with authority to vindicate not just county interests but state interests. It’s a
longstanding principle, the Illinois Supreme Court has explained, that a “State’s Attorney is a

constitutional officer with rights and duties ‘analogous to or largely coincident with the Attorney
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General . . . and the one to represent the county or People in matters affected with a public
interest.” People ex rel. Alvarez v. Gaughan, 72 N.E.3d 276, 287 (lll. 2016) (emphasis added)
(quoting County of Cook ex rel. Rifkin v. Bear Stearns & Co., 215 Ill. 2d 466, 476 (2005)). The
statute that generally defines the powers and duties of the State’s Attorneys includes the
officials’ responsibility to “commence and prosecute all actions, . . . civil and criminal, in the
circuit court for his county, in which the people of the State . . . may be concerned.” 55 Ill.
Comp. Stat. 5/3-9005(a)(1). And Illinois courts have made clear, “State’s Attorneys should be
classified as State, rather than county, officials.” Ingemunson v. Hedges, 133 Ill. 2d 364, 369
(1990).

Facebook asserts it would be absurd to allow multiple public prosecutors to enforce the
State’s consumer fraud laws on a statewide basis, and so the Illinois Consumer Fraud Act should
be construed more narrowly than its plain language suggests. To the contrary, it makes perfect
sense for the Legislature to have conferred this authority on multiple prosecutors.

First, it makes sense in light of the goals of the Consumer Fraud Act itself. Consumer
fraud, after all, can be difficult to detect. It can be expensive to investigate. And it can be
challenging to prosecute. At the same time, combating consumer fraud is a high legislative
priority in Illinois. Cf. Avery v. State Farm Mutual Auto. Insurance Co., 216 Ill. 2d 100, 186-87
(2005); American Buyers Club of Mt. Vernon, Ill., Inc. v. Honecker, 46 Ill. App. 3d 252, 255
(1977). Given the importance of these interests to the Legislature and the challenges involved in
vindicating them, it’s no surprise the Legislature would expand the number of public prosecutors
empowered to obtain statewide injunctions, restitution for residents throughout the State, and
civil penalties to deter future misconduct within it.

A legislative decision to give multiple prosecutors the power to bring statewide fraud
actions makes sense from a governance standpoint as well. The Attorney General, as the State’s
chief legal officer, has the power “to control all litigation on behalf of the State including
intervention in and management of all such proceedings.” People v. Massarella, 72 1ll. 2d 531,

534 (1978); People ex rel. Devine v. Time Consumer Marketing, 336 Ill. App. 3d 74, 82 (2002).
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To that end, State’s Attorneys are required to keep the Attorney General apprised of any lawsuit
they bring under the Illinois Consumer Fraud Act. See 815 Ill. Comp. Stat. 505/6. And
regardless, it’s not difficult for an Attorney General’s office to keep track of consumer fraud
actions brought by county prosecutors; after all, part of the Attorney General’s responsibility as
the State’s chief legal officer is to oversee what county prosecutors are doing. See 15 Ill. Comp.
Stat. 205/4. Thus, if a State’s Attorney brings a statewide action and the Attorney General
disagrees with its scope, its timing, the relief it seeks, or the way it’s being pursued, she can
simply intervene and take over the case.” The Attorney General’s supremacy also allows her to
settle consumer fraud matters out from under county prosecutors. See Time Consumer
Marketing, 336 Ill. App. 3d at 82. And presumably the Attorney General could intervene simply
to obtain a stay, on the ground that the Attorney General is in the process of her own
investigation. Therefore, Facebook’s purported concern that county prosecutors’ statewide
authority will interfere with the Attorney General’s role is unfounded. To the contrary, it is
precisely the Attorney General’s supremacy that makes the system work well from a governance
standpoint.

Nor is a system of multiple public prosecutors unfair. Facebook raises the specter of a
company defeating one statewide consumer fraud action by a county prosecutor, only to be
forced to defend subsequent statewide actions based on the same conduct by the Attorney
General. But the company likely wouldn’t face that scenario because of claim preclusion. If a
State’s Attorney brought a civil consumer fraud action on behalf of the State, a judgment on the
merits in that action would very likely preclude the Attorney General or other State’s Attorneys
from bringing a similar statewide action in the future. Whether an action by one state entity
precludes an action by another state entity depends in part on their respective “functions and

responsibilities.” Restatement (Second) of Judgments § 36 (Am. Law Inst. 1982). When it comes

"It appears that the Illinois Attorney General and the Cook County State’s Attorney fully agree
on this point. See Plaintiff’s Second Supplemental Brief at 1, Dkt. No. 76; lllinois Attorney
General’s Amicus Curiae Briefat 2, Dkt. No. 78.
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to bringing civil lawsuits under the consumer fraud statute, the functions and responsibilities of
the Attorney General and county prosecutors are largely the same. And as discussed above, the
Attorney General has supremacy over actions brought by State’s Attorneys under the statute, and
will inevitably be aware of such actions. From the Legislature’s standpoint, a predictable and
tolerable consequence of beefing up fraud enforcement in this fashion is that sometimes the
Attorney General might get beaten to the punch on a lawsuit, and might be barred from bringing
one later if she doesn’t intervene in the present one.®

For all these reasons, Facebook is wrong to argue that adherence to the plain language of
the Consumer Fraud Act with respect to the scope of a county prosecutor’s authority would
create absurd results. To the contrary, it is Facebook’s construction that would create all manner
of problems. Imagine a scenario where a defendant engages in fraud throughout the state — fraud
that affects people in similar ways regardless of county. Further imagine that the Attorney
General (for reasons relating to resources, priorities, competence, or politics) fails to act. Then
imagine that a county prosecutor brings an action against the wrongdoer and prevails. If the suit
could cover only conduct within the county, or if relief were limited to the jurisdictional
boundaries of the county, then only the residents of that county would be protected, and only the
fraud that affected the county would be punished, despite the fraud’s effects being felt statewide.
For people from the other 101 counties in Illinois, either their rights would not be vindicated or
each county prosecutor would need to bring a copycat action. Such a system does not seem
sensible from anyone’s standpoint, including the defendant’s.

Facebook notes that the Illinois Consumer Fraud Act is quite similar to California’s
Unfair Competition Law (“UCL”). Compare 815 Ill. Comp. Stat. 505/1 et seq., with Cal. Bus. &

Prof. Code 8§ 17200 et seq. Facebook thus relies on a split decision by the California Court of

8 When a State’s Attorney brings an action that is limited to conduct taking place within the
county, and limited to seeking county-wide relief, a subsequent action by an Attorney General or
another State’s Attorney would presumably not be barred under the doctrine of claim preclusion.
That said, the official bringing the subsequent action may be restricted by other doctrines like the
double-recovery rule or, in a criminal matter, double jeopardy. See, e.g., 520 Michigan Ave.
Associates, Ltd. v. Devine, 433 F.3d 961, 964 (7th Cir. 2006).
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Appeal holding that a county prosecutor lacks the authority to pursue claims on behalf of
Californians residing outside the county or based on conduct that took place outside the county.
See Abbott Laboratories v. Superior Court, 24 Cal. App. 5th 1, 10 (2018), petition for review
granted, 424 P.3d 268 (Cal. 2018). But just as a system of multiple prosecutors empowered to
enforce civil fraud laws for Illinois makes sense from a legal and practical standpoint, it makes
sense for California too. Therefore, the majority opinion in Abbott Labs., which strained to
narrow California’s plain statutory language, is likely wrong. As the dissenting Justice wrote,
“[cJonsistent with the UCL’s broad remedial purposes and the perceived need for vigorous
enforcement, there is nothing unconstitutional about the Legislature’s decision to permit and
encourage multiple public prosecutors with overlapping lines of authority on the theory that
more enforcement in this context is better than less.” Id. at 35 (Dato, J., dissenting); see also
California v. IntelliGender, LLC, 771 F.3d 1169, 1177 & n.7 (9th Cir. 2014) (“IntelliGender . . .
assert[s] that under California Government Code 8§ 72193 the City lacks authority to bring a
lawsuit on behalf of the people of the State of California because the City’s reach is limited to
the local level. The clear statutory text of California Business and Professions Code § 17535,
which provides, ‘[a]ctions for injunction under this section may be prosecuted by the Attorney
General or any . . . city attorney . . . in this state in the name of the people of the State of
California,” precludes IntelliGender’s novel argument.”).

In sum, the best reading of the plain language of the Illinois Consumer Fraud Act is that it
authorizes county prosecutors to represent the State of Illinois in consumer fraud actions on the
same terms as the Attorney General. This finds support in the little legislative history that exists,
and there is certainly nothing absurd about it. Accordingly, there is no basis for this Court to
conclude, as a matter of Illinois law, that Kimberly Foxx is not authorized to represent the
interests of the State of Illinois in a statewide enforcement action. This is particularly true where
reasonable doubts about jurisdiction should be resolved in favor of remand, which in this context

means that doubts should be resolved in Foxx’s favor on this question of state law.
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D.

Of course, the fact that Foxx has state law authority to represent the interests of Illinois in
a statewide consumer fraud action does not automatically mean that, in this particular action,
Ilinois is the real party in interest for purposes of federal jurisdiction. Facebook next argues that,
in this case, lllinois cannot be the real party in interest because any civil penalties recovered by
Foxx will go to Cook County’s treasury rather than the State’s.

The Consumer Fraud Act does not specify where penalties should go for this type of case.
This means, according to the parties, that when a state court awards civil penalties in an action
brought by a State’s Attorney under the Consumer Fraud Act, the court has discretion to direct
those penalties to the county treasury. Cf. 815 Ill. Comp. Stat. 505/7. Facebook is probably right
to predict that a court would direct penalties to the county treasury in an action brought by a
county prosecutor. But the likelihood that civil penalties would end up in a county treasury is
less important than Facebook assumes, at least in this context.

Recall that the purpose of a civil penalty is not to compensate a victim but to punish the
wrongdoer and deter future wrongdoing by others. Thus, from a punishment and deterrence
standpoint, it serves the interests of the statute (and therefore the interests of Illinois) equally
whether the penalties end up in state or county treasury. Cf. Indiana v. Alleghany Oil Co., 85 F.
870, 873 (C.C.D. Ind. 1898) (“The penalty is inflicted for the violation of the statute of the state
enacted to secure public, and not private, rights . . . . The state is the real party plaintiff, the cause
of action belongs to it, and the county is named simply as the party to whom the penalty due the
state is to be paid when collected.”).

Recall further that in this case the action is brought by a county official pursuant to a
grant of authority by the Legislature, to empower — and likely to incent — county prosecutors to
enforce the Consumer Fraud Act. It is consistent with the system of enforcement incentives
created by the statute (and it thus furthers the statute’s goal of consumer fraud protection

statewide) to allow the counties themselves, rather than the state, to recover penalties in actions
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brought by their own officials.®

What’s more, counties are political subdivisions of the state. Counties serve state
functions, performing services (like administering the marriage laws or providing health care to
the indigent) mandated by state law. Just as appropriations by state legislatures to counties serve
state interests, so too does allowing civil penalties to go to the treasury of a county whose
prosecutor brought a lawsuit pursuant to a statute that seeks to incent public prosecutors to
vigorously enforce the consumer protection laws. In this regard, Foxx’s lawsuit stands in contrast
to the action brought by the local government entity in Port of Seattle. Here, an Illinois State’s
Attorney seeks to impose civil penalties for violations of a state consumer protection law that the
Legislature has tapped county prosecutors to vindicate. In Port of Seattle, a special-purpose
municipality filed a lawsuit that the Supreme Court viewed as seeking to exploit the
municipality’s narrow and unique interest in a piece of land. See 255 U.S. at 71.1°

Facebook also points to In re Avandia Marketing, Sales Practices & Product Liability
Litigation, a case where a district court in Pennsylvania, adopting a report and recommendation
from a special master, concluded that California was not the real party in interest in an action
brought by the Santa Clara County Counsel, in large part because penalties would go to the

county rather than the State. 238 F. Supp. 3d 723 (E.D. Pa. 2017). It’s possible the district court

% In contrast to California’s statute, which requires counties to use such penalties for further
enforcement of the consumer protection laws, the Illinois statute does not speak to where the
penalties go or mandate how they are used. Compare Cal. Bus. & Prof. Code § 17206(c), with
815 Ill. Comp. Stat. 505/7. But the basic incentive structure is similar.

10 On a related note, to the extent it remains relevant under current case law, county prosecutors,
when acting to enforce the state’s laws, are state officials for Eleventh Amendment purposes.
See, e.g., Vasquez v. Rackauckas, 734 F.3d 1025, 1041 (9th Cir. 2013); Garcia v. City of
Chicago, Ill., 24 F.3d 966, 969 (7th Cir. 1994). In this respect, Foxx’s lawsuit is further
distinguishable from the one brought by the Port of Seattle, which was not a state entity for
Eleventh Amendment purposes. 255 U.S. at 71. Counsel for Facebook tepidly asserted at oral
argument that a county prosecutor is not a state official for purposes of the Eleventh Amendment
when the prosecutor is bringing a statewide civil enforcement action under a statute like the
[llinois Consumer Fraud Act. There is no basis, however, for distinguishing between civil and
criminal enforcement of state law. Cf. IntelliGender, 771 F.3d at 1177 n.7 (recognizing a civil
action brought by a City Attorney on behalf of the “People of the State of California” as “a state
enforcement action rather than an action brought by the City for individual relief”).
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reached the correct result based on several peculiar procedural factors not applicable here
(including that the lawsuit was initially filed in federal court on behalf of not just “the People”
but the County itself, as a separate plaintiff). But the court’s ruling contains several analytical
errors. For example, the court appeared to apply the wrong law — Ninth Circuit law rather than
the law of its own circuit. See id. at 727-30.1! Even then, the court misapplied Ninth Circuit law.
The court concluded that the State was not the real party in interest because “the relief sought
would not inure to the benefit of the state alone,” even though, as discussed above in subsection
I1I.A., that is not the test in the Ninth Circuit. See id. at 730. Moreover, the district court relied
heavily on the fact that penalties sought by the county prosecutors would go to the county rather
than the State, without any analysis of the role of District Attorneys in California, or of the
purpose of California’s consumer protection laws and the way they operate. On this issue, Judge
Fogel’s decision in California v. Universal Syndications, Inc. — a case presenting the same issue
of whether to remand a case brought by a county official on behalf of the state — is more
persuasive. No. C 09-1186 JF(PVT), 2009 WL 1689651, at *5 (N.D. Cal. June 16, 2009). And
his analysis underscores the relative unimportance, at least in the context of an action by a
county official pursuant to a state consumer fraud statute, of the fact that the county receives the
penalties rather than the state. See also California v. Boehringer Ingelheim Pharm., Inc., No.
SACV1700923AGKSX, 2017 WL 3269074, at *3 (C.D. Cal. July 31, 2017); California v.
Purdue Pharma L.P., No. SACV 14-1080-JLS DFM, 2014 WL 6065907, at *3 (C.D. Cal.

Nov. 12, 2014); County of Santa Clara ex rel. Marquez v. Bristol Myers Squibb Co., No. 5:12-
CV-03256-EJD, 2012 WL 4189126, at *3 (N.D. Cal. Sept. 17, 2012).

11 See In re Community Bank of N. Virginia Mortgage Lending Practices Litig., 795 F.3d 380,
391 (3d Cir. 2015); In re Donald J. Trump Casino Sec. Litig.-Taj Mahal Litig., 7 F.3d 357, 368
n.8 (3d Cir. 1993); In re Avandia Mktg., Sales Practices & Prod. Liab. Litig., 624 F. Supp. 2d
396, 408 n.11 (E.D. Pa. 2009); cf. In re Korean Air Lines, 642 F.3d at 699-700 & n.12;
Menowitz v. Brown, 991 F.2d 36, 40 (2d Cir. 1993); In re Korean Air Lines Disaster of Sept. 1,
1983, 829 F.2d 1171, 1176 (D.C. Cir. 1987), aff'd sub nom. Chan v. Korean Air Lines, Ltd., 490
U.S. 122 (1989).
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V.

Once all these concerns presented by Facebook are laid to rest, the analysis becomes
fairly straightforward. If Foxx’s lawsuit primarily serves parochial or private interests, then
Ilinois is not the real party in interest. See Lucent, 642 F.3d at 739. But if the lawsuit serves
primarily interests of the State of Illinois, then Illinois is the real party in interest. Sometimes the
line is hard to draw, because after all, a state’s general interests will often overlap with parochial
or private interests within that state. But this case does not come close to the line, because it’s
clear that Foxx’s lawsuit serves primarily the interests of the State of Illinois. The lawsuit seeks
civil penalties that private citizens could not obtain — penalties that would punish fraud against
Illinois residents and deter future similar wrongdoing in the State. It seeks statewide injunctive
relief to prevent future violation of the privacy rights of a large and diffuse group of Illinois
residents — a matter of statewide concern analogous to the interests served by the Attorney
General’s lawsuit in the Nevada case. See 672 F.3d at 670. Indeed, Foxx’s lawsuit does not even
seek restitution on behalf of Illinois Facebook users (although doing so likely would not have
been a deal-killer, as the Nevada case shows). Of course, we don’t yet know if Foxx’s claims
have merit, but that’s not the point. The point is that she has the right, on behalf of the State of
Illinois, to assert these claims and attempt to vindicate these interests. Overall, this is the
embodiment of a state enforcement action brought in the public interest. Therefore, Illinois is the
real party in interest for diversity purposes, which means there is no diversity jurisdiction and the

action must be remanded to the Circuit Court of Cook County, Illinois.

IT IS SO ORDERED.

Dated: January 29, 2019 /
n—-[

VINCE CHHABRIA
United States District Judge
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DAVID BALTMANIS

Miner, Barnhill & Galland, P.C.
325 N. LaSalle St., Ste. 350
Chicago, IL 60654
Telephone: (312) 751-1170
Fax: (312) 751-0438
E-mail: dbaltmanis@lawmbg.com

Education
B.A., Northwestern University, 2004
J.D., Northwestern University, 2009. Honors: Magna cum laude; Order of the Coif; Senior

research honors

Legal Employment

Summer Associate, Jenner & Block LLP, Chicago, 2008

Law clerk to the Hon. Paul V. Niemeyer, U.S. Court of Appeals for the Fourth Circuit, 2009-
2010

Law clerk to the Hon. Gary Feinerman, U.S. District Court for the Northern District of Illinois,
2010-2011

Associate, Miner, Barnhill & Galland, P.C., 2011-2016

Partner, Miner, Barnhill & Galland, P.C., 2017-present

Bar Admissions

Illinois Supreme Court (2009)

U.S. Court of Appeals for the Fourth Circuit (2010)

U.S. Court of Appeals for the Seventh Circuit (2011)

U.S. District Court for the District of Maryland (2010)

U.S. District Court for the Northern District of Illinois (2011)
Pro hac vice admission in Kentucky state court

Summary of Legal Experience

Mr. Baltmanis joined the firm as an associate in 2011 after serving as a law clerk to a
federal appellate and then a federal district judge. At the firm, he has worked on the following
matters:

False Claims Act/consumer protection. Mr. Baltmanis has served as a Special Assistant
Deputy Attorney General for a number of state governments suing dozens of pharmaceutical
manufacturers for pricing practices that allegedly violate state False Claims Acts, and consumer-
protection laws. He has participated in multiple phases of litigation, including brief writing,
taking depositions, oral arguments, and work as a member of a team in a multimillion-dollar,
three-week trial.








Employment litigation. During his time at the firm, Mr. Baltmanis has also worked on a
variety of employment litigation matters, including cases involving breaches of contract,
employment discrimination, and retaliation.

Civil rights/wrongful convictions. Prior to joining the firm, Mr. Baltmanis spent two
years investigating and litigating wrongful conviction cases in the Bluhm Legal Clinic’s Center
on Wrongful Convictions, performing numerous investigative interviews and authoring multiple
trial petitions and appellate briefs on behalf of the Center’s clients.

Organized Bar and Community Service Activities

Since 2011, Mr. Baltmanis has served on the executive board of the Justice Council of
the Center on Wrongful Convictions at Northwestern University School of Law’s Bluhm Legal
Clinic, an organization which works to work to raise money for the Center on Wrongful
Convictions, expand its constituency, and educate the general public about wrongful convictions
and the need for criminal justice reform.
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SCOTT A. ENTIN

Miner, Barnhill & Galland, P.C.
325 N. LaSalle St., Ste. 350
Chicago, IL 60654
Telephone: (312) 751-1170
Fax: (312) 751-0438
E-mail: sentin@lawmbg.com

Education
B.A., University of Wisconsin, 1999
J.D. University of Wisconsin, 2003. Honors: Cum laude; The State of Wisconsin Award for

Highest Achievement in Legal Process

Legal Employment

Law Clerk, Rush University Medical Center, Chicago, IL, 2002-2003
Associate, Anderson Rasor & Partners, LLP, 2003-2005

Associate, Miner, Barnhill & Galland, 2005-2012

Partner, Miner, Barnhill & Galland, 2012-present

Bar Admissions

Illinois Supreme Court (2003)

Wisconsin (2003)

U.S. District Court for the Northern District of Illinois (2003)

U.S. District Court for the Eastern District of Michigan (2006)

U.S. District Court for the Central District of Illinois (2007)

U.S. District Court for the Eastern District of Wisconsin (2007)

Pro hac vice admissions in state and/or federal trial and/or appellate courts in Hawaii, ldaho, and
Kentucky

Summary of Legal Experience

Mr. Entin joined the firm in 2005, and is a partner specializing in litigation. He has
significant experience as a trial lawyer, has successfully argued appeals, and has represented
clients in mediations, arbitrations, and in front of a variety of federal, state and local agencies.
His practice consists of representing clients in a wide variety of general litigation matters,
including, cases brought under the Federal False Claims Act, state False Claims Acts, consumer
protection laws, Title VII of the Civil Rights Act of 1964, federal and state wage and hour laws,
and general contract disputes. His practice also includes representing doctors and hospitals in a
variety of health law disputes, representing clients before the Equal Employment Opportunity
Commission and the Illinois Department of Human Rights, and consulting with non-profit
corporations on a wide range of employment matters and other legal issues that arise during the
course of their business. The following is a summary of the areas in which he has concentrated:
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False Claims Act/consumer protection law. Mr. Entin serves as a Special Assistant
Deputy Attorney General to a number of states suing dozens of pharmaceutical companies for
pricing practices that allegedly violate state False Claims Acts and consumer protection laws.

He has participated in all aspects of these cases, from discovery through trial, including
successful oral arguments and examining witnesses at trial. Mr. Entin has been a part of multiple
trial teams that have secured multi-million dollar verdicts on behalf of the respective state
Attorney General.

Employment law. Since joining the firm, Mr. Entin has represented both plaintiffs and
defendants in employment disputes. He has expertise in the federal employment discrimination
laws, including sex discrimination, race discrimination, sexual harassment, and retaliation cases.
He has worked on complex, national class-action employment litigation, as well as individual
matters in front of the Equal Employment Opportunity Commission and the Illinois Department
of Human Rights. He also has expertise representing clients in cases alleging violations of
federal and Illinois wage and hour laws.

Health law. Since the beginning of his professional career, Mr. Entin has worked with
hospital and doctor clients on a variety of health-law topics. He has defended hospitals and
doctors in a large number of medical malpractice cases in numerous areas of medical
malpractice. He has extensive and successful jury trial experience in these cases. He has also
advised hospital clients on affiliation and disaffiliation issues, third-party payor litigation, and
other medico-legal claims.

Environmental litigation. Along with his partner, Sarah Siskind, Mr. Entin helped to
develop the firm’s environmental litigation practice. His environmental practice focuses on
protecting people and their property from corporate polluters.

Other litigation. Mr. Entin has represented clients in litigation over covenants not to
compete and non-solicitation clauses; in severance disputes; and in many other kinds of business
litigation raising contract and tort claims of various kinds.
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DEANNA N. PIHOS

Miner, Barnhill & Galland, P.C.
325 N. LaSalle St., Ste. 350 13829 Valley Vista Blvd.
Chicago, IL 60654 Sherman Oaks, CA 91423
Direct dial: (312) 612-2211
Fax: (312) 751-0438
E-mail: dpihos@lawmbg.com

Education
B.S., Northwestern University, 2001
J.D., Cornell University Law School, Ithaca, New York, 2005. Honors: Magna cum laude;
Order of the Coif

Legal Employment

Associate, Kirkland & Ellis LLP, 2005-2006

Law clerk, Hon. Rebecca Pallmeyer, United States District Court for the Northern District of
Illinois, 2006-2007

Law clerk, Hon. Milan D. Smith, United States Court of Appeals for the Ninth Circuit, 2007-
2008

Associate, Miner, Barnhill & Galland, P.C., 2008-2012

Partner, Miner, Barnhill & Galland, P.C., 2013-present

Bar Admissions

Illinois Supreme Court, 2005

United States District Court, Northern District of Illinois, 2006

United States Court of Appeals for the Ninth Circuit, 2008

Pro hac vice admissions in state courts in Hawaii, Idaho, Kentucky, and Delaware

Summary of Legal Practice

Ms. Pihos joined the firm as an associate in 2008 and has represented clients in a variety
of general litigation matters, including cases brought under the federal False Claims Act, state
False Claims Acts, consumer-protection laws, Title VII of the Civil Rights Act of 1964, and
various constitutional provisions. Her practice also includes representing clients before the
Equal Employment Opportunity Commission and the Illinois Department of Human Rights, and
consulting with non-profit corporations on a wide range of employment matters and other legal
issues that arise during the course of their business. The following is a summary of the areas in
which she has concentrated:

False Claims Act/consumer protection law. Ms. Pihos serves as a Special Assistant
Deputy Attorney General to a number of states suing dozens of pharmaceutical companies for
pricing practices that allegedly violate state False Claims Acts and consumer protection laws.








She has participated in all aspects of these cases, from discovery through trial, including
successful oral arguments in various state courts. She has been a part of multiple trial teams that
have secured multi-million dollar verdicts on behalf of the respective state Attorney General.

Employment law. Ms. Pihos has represented both plaintiffs and defendants in
employment disputes. She has also successfully represented multiple clients before the Equal
Employment Opportunity Commission and Illinois Department of Human Rights in cases
involving claims of discrimination based on race, gender, disability, and age.

Consultation with non-profit clients. Ms. Pihos consults with non-profit clients on a
variety of legal issues that arise during the course of their business, ranging from creating
policies for employee handbooks, advising on the discipline and termination of employees,
drafting separation agreements, and advising on the application of various laws, including the
Family and Medical Leave Act.

Prior to joining Miner, Barnhill & Galland, Ms. Pihos gained a wide breadth of
experience from her two court clerkships, one at the federal appellate level and one at the federal
district court level. During these clerkships, Ms. Pihos drafted opinions and worked side by side
with federal judges deciding cases in many areas of law, including the areas of contract, labor
and employment, Title VI, environmental law, First Amendment law, the Racketeer Influenced
and Corrupt Organizations Act, immigration law, education law, copyright law, and a wide
variety of tort cases.

Publications

Assuming Maturity Matters: The Limited Reach of the Establishment Clause at Public
Universities, 90 Cornell L. Rev. 1349 (2005)
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SARAH E. SISKIND

Miner, Barnhill & Galland, P.C.
44 E. Mifflin St., Ste. 803
Madison, W1 53703
(608) 255-5200
E-mail: ssiskind@lawmbg.com

Education

B.A,, Yale College, 1974. Honors: Magna cum laude
J.D., Harvard Law School, 1977

Bar Admissions

New York State Bar, 1978

Wisconsin Bar, 1987

. S. District Court, Eastern District of New York, 1979
S. District Court, Southern District of New York, 1982
S. District Court, Western District of Wisconsin, 1987
S. District Court, Eastern District of Wisconsin, 1988
S. District Court, Eastern District of Michigan, 1987
S. District Court, Northern District of Illinois, 2004
S. Court of Appeals, Second Circuit, 1984

.S. Court of Appeals, Third, Circuit, 1987

. S. Court of Appeals, Fourth Circuit, 1986

. S. Court of Appeals, Sixth Circuit, 2008

. S. Court of Appeals, Seventh Circuit, 1990

. S. Court of Appeals, Eighth Circuit, 1995

. S. Supreme Court, 1992

ccccccccccccc

Legal Employment

Trial Attorney, National Labor Relations Board, Brooklyn, New York, 1977-1982
Associate/Partner Vladeck, Waldman, Elias & Engelhard, P.C., New York, NY, 1982-1986
Associate, Sugarman & Susskind, P.A., Miami, Florida, 1986-1987

Partner, Miner, Barnhill & Galland, P.C., Madison, Wisconsin, 1987-present

Summary of Legal Experience

Ms. Siskind specializes in class action and other complex litigation. She has represented
clients in trial, mediation, and arbitrations in front of a variety of federal, state, and local forums,
and served as lead counsel in numerous large-scale class action lawsuits. The following is a

summary of the areas in which she has concentrated:

35







Employment and labor law. Ms. Siskind has represented plaintiffs, defendants, unions,
and non-profit organizations in employment disputes, with concentration on plaintiff-side class
actions. Her practice spans a wide array of substantive areas, including Title VII of the Civil
Rights Act of 1964, the Age Discrimination in Employment Act, the Fair Labor Standards Act
(FLSA) and state wage and hour laws, the Labor Management Relations Act, and the Employee
Retirement Income Security Act (ERISA), the Equal Pay Act, Family and Medical Leave Act,
the Americans with Disabilities Act, and collective bargaining in a variety of federal, state and
administrative courts. She has served as lead counsel in national class actions in the areas of race
and gender discrimination, wage and hour, and post-retirement health-benefit claims.

Consumer protection. Ms. Siskind has worked broadly in the consumer protection area.
She has served lead counsel in two state and three nationwide class actions challenging usurious
interest and predatory-loan practices; and she currently serves as Special Assistant Deputy
Attorney General to a number of state Medicaid Programs prosecuting violations of state
consumer protection and Medicaid fraud laws. She has participated in all aspects of these cases,
including discovery through trial and post-trial motions.

Voting rights. Ms. Siskind has represented political parties and candidates in connection
with election rights matters under the First Amendment.

Environmental litigation. Along with her partner, Scott Entin, Ms. Siskind helped to
develop the firm’s environmental litigation practice. Her environmental practice focuses on
protecting people and their property from corporate polluters.

Other litigation. Ms. Siskind has represented individual and commercial clients in
connection with covenants not to compete and non-solicitation clauses, contract disputes, and
other contract and tort claims.

Professional Memberships

Dane County Wisconsin Bar

National Employment Law Association

American Constitution Society

Board Member, Western District Bar Association, Madison Wisconsin

Professional Presentations and Articles

“Pragmatics on Plaintiffs in Class Collective and Multiple Plaintiff Actions,” National
Employment Lawyers Association Conference on Impact Litigation, Class Collective and
Multi-Plaintiff Actions, Boston, MA, October 15, 2005

“Rent-to-Own Litigation in Wisconsin.” Faculty Talk delivered with Dave Gilles, Wisconsin
Assistant AG, UW-Madison Law School, Madison, Wisconsin, November 26, 2002

“Handling a Plaintiff’s Sexual Harassment Case.” Talk delivered at State Bar of Wisconsin CLE
Seminar, Madison, Wisconsin, May 25, 1999
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"ERISA Class Actions.” Panel participant at Lawyers' Roundtable Luncheon at John Marshall
Law School, Chicago, Illinois, March 25, 1999

"Oddball Experts.” Panel participant at Annual Wisconsin meeting, Inns of Court, Nashotah,
Wisconsin, April 18, 1998

"Sex Harassment in the Workplace and Elsewhere.” Talk delivered at Annual Membership
Meeting of the Dane County Bar Association, Madison, Wisconsin, May 27, 1997

"Lessons on Sex Harassment from the Rayovac Trial." Talk delivered in Wisconsin to "Lawyers
Association for Women." Madison, Wisconsin. June 1996

"Employee Benefits Litigation and Organizing.” Talk delivered at AFL-CIO Lawyers
Coordinating Conference, San Francisco, California, May 1996

"Trends in Class Action Litigation." Talk delivered to Defense Research Institute Conference,
Chicago, Illinois, November 1994

"Class Action Litigation." Talk delivered to National Employment Lawyers Association Annual
Convention, Blaine, Washington, June 1994.

"Fusion: Multiple Party Nomination in the United States.” Co-authored with Steven Cobble,
published by the Center for New Democracy, Madison, Wisconsin, 1993

"Claim Denials Under ERISA Plans -- ERISA Remedies," at Center for Public Representation
Conference, Madison, Wisconsin, December 1988

"Title | LMRDA, Recent Developments.” Workshop conducted at AFL-CIO Union Lawyers
Conference, Chicago, Illinois, April, 1986

"Basic Labor Law: Arbitrating a Labor Case.” New York State Bar Association Seminar, New
York University Law School, New York, New York, November, 1985

"Employer Instability and Union Decline: Developments in the Law of Successorship.” Talk
delivered at New York University Thirty-Ninth Annual Conference on Labor, New York,
June, 1985. Proceedings published by Matthew Bender.

"The Duty of Fair Representation.” Talk delivered at New York State Bar Association/NLRB
Conference on Labor Law, February, 1984, reprinted in BNA Daily Labor Report, March 2,
1984, and New York Bar Association Labor and Employment Law Section Newsletter, New
York, New York, Summer, 1984
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RYAN A. MILLER

Miner, Barnhill & Galland, P.C.
44 E. Mifflin St., Suite 803
Madison, W1 53703
Telephone: (608) 255-5200
Fax: (608) 255-5380
E-mail: rmiller@lawmbg.com

Education

B.A., University of Wisconsin, Madison, Wisconsin, 2009

M.S. Social Policy, University of Pennsylvania School of Social Policy and Practice,
Philadelphia, Pennsylvania, 2017

J.D., University of Pennsylvania Law School, Philadelphia, Pennsylvania, 2017; Honors:
Magna cum laude

Legal Employment

SLIP Intern, U.S. Department of Justice Antitrust Division, New York, New York, 2016
Law clerk, Hon. Edward G. Smith, United States District Court for the Eastern District of
Pennsylvania, 2017-2018

Associate, Miner, Barnhill & Galland, P.C., 2018-present

Bar Admissions

Wisconsin Supreme Court, 2018
United States District Court, Eastern District of Wisconsin, 2019
United States District Court, Western District of Wisconsin, 2019

Summary of Legal Practice

Mr. Miller, who specializes in litigation, joined the firm in 2018 after serving as a law clerk in
the U.S. District Court for the Eastern District of Pennsylvania. The following is a summary of
the areas in which he has concentrated:

Employment Law, Discrimination, and Civil Rights. Mr. Miller represents individuals and
groups of employees in wage and hour and employment discrimination cases. His work includes
suing a national health insurer for misclassification and overtime violations on behalf of a class
of hundreds of employees. He has participated in multiple phases of litigation, including brief
writing and taking depositions.

Environmental Litigation. Mr. Miller is active in Miner Barnhill & Galland’s environmental
practice, which focuses on protecting people and their property from harm caused by corporate
polluters. His work in this area includes representing a class of individual residents against a
corporate polluter for alleged nuisance on their properties.
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MATTHEW J. OWENS

Education

B.A., University of Michigan, Ann Arbor, Michigan, 2008. Honors: Summa cum laude; Phi
Beta Kappa; Dean’s Merit Scholarship

J.D., Stanford Law School, Palo Alto, California, 2014. Honors: Senior Editor, Stanford Law
Review; Gerald Gunther Prize; John Hart Ely Prize

Legal Employment

Law clerk, Hon. Matthew F. Kennelly, United States District Court for the Northern District of
Illinois, 2014-2015

Law clerk, Hon. Jane B. Stranch, United States Court of Appeals for the Sixth Circuit, 2015-
2016

Associate, Miner, Barnhill & Galland, P.C., 2016-Present

Bar Admissions

Illinois Supreme Court, 2014
United States Court of Appeals for the Sixth Circuit, 2015
United States District Court for the Northern District of Illinois, 2017

Summary of Legal Practice

Mr. Owens, who specializes in litigation, joined the firm in 2016 following judicial clerkships
with a federal district judge and a federal appellate judge. He works out of the Chicago office,
and he has represented clients nationwide in environmental, civil rights, wage and hour, and
class action matters. He has extensive experience working with law enforcement officials,
including government service in the anti-human trafficking office of the U.S. Department of
State.

The following is a summary of the areas in which he has concentrated:

Environmental Litigation. Mr. Owens is active in Miner Barnhill & Galland’s environmental
practice, which focuses on protecting people and their property from harm caused by corporate
polluters. His work in this area includes representing a class of individual residents against a
corporate polluter for alleged nuisance on their properties.

Employment Law and Discrimination. Mr. Owens has expertise in federal and state wage and
hour laws and employment discrimination laws. He represents individuals and groups of
employees in discrimination cases based on race, national origin, sex, and age. His work in this
area includes a race-discrimination class action against a temporary staffing agency, and
minimum-wage class actions against a private detention facility and a janitorial service
contractor.








Voting Rights and Civil Rights. Mr. Owens has expertise in federal and state voting rights and
civil rights laws. His work in this area includes a disparate-impact case alleging race
discrimination in property tax assessment.

Organized Bar and Community Service Activities

Mr. Owens is a volunteer attorney for the Election Protection program run by the Lawyers’
Committee for Civil Rights, which works to eliminate barriers to voting and civic participation.
In 2016, he served as the Lawyers’ Committee’s Election Protection State Lead for Indiana.

Mr. Owens also serves on the Chicago Council of Lawyers, a public interest bar association
dedicated to achieving a justice system that is accessible, effective, and fair.
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PROFESSIONAL EXPERIENCE - S — - : ==

Edelson PC, Chicago, IL 2007-Present
Founder and Managing Pariner

Blim & Edelson, LLC, Chicago, IL 20012007
Founding Member

Plotkin Jacobs & Otlofsky/The Jacobs Law Firm, Chicago, IL 19992001
Class Action Litigation Associate

Grippo & Elden, Chicago, IL 1998-1999
Litigation Associate

Holleb & Coff, Chicago, IL 1997-1998
Litigation Associate

TEACHING N S — —— e =
University of California Berkeley Law School, Berkeley, CA 2017
Adjunct Professor, Privacy Litigation

University of California at Hastings, San Francisco, CA 2016
Adjunct Professor, Privacy Law

The Sedona Conference Cooperation Training Program Chicago, IL 2014
Faculty, Clinical Training on Negotiation and Coopetration Techniques

Chicago-Kent College of Law, Chicago, IL 2010-2012
Adjunct Professor, Class Action Seminat

Northwestern Law School, Chicago, IL 2007
Guest Lecturer, Class Actions

John Marshall Law School, Chicago, IL 2007
Guest Lecturer, Class Actions

EDUCATION . S —— =

University of Michigan Law School, Ann Arbor, MI December 1996
Juris Doctor

Brandeis University, Waltham, MA May 1994

Bachelor of Arts, Philosophy

BAR & COURT ADMISSIONS

Admitted and good standing in: Illinois (1997); U.S. Disttict Court for the Northern District of Illinois
(1997); U.S. District Court for the Eastern District of Michigan (2012); U.S. Court of Appeals for the Seventh
Circuit (1997); U.S. District Court for the District of Colorado (2012) U.S. Supreme Court (2015).







SUMMARY OF LEGAL EXPERIENCE - S

Jay P. Edelson is the Founder and CEO of Edelson PC. He is considered one of the nation’s leading
plaintiff’s lawyers, having secured over $1 billion in settlements and verdicts for his clients. Law360 described
Jay as a “Titan of the Plaintiff’s Bar”. Jay has been recognized as one of “Ametica’s top trial lawyets™ in the
tnass action atena. And he has been appointed to represent state and local governments on some of the
largest issues of the day — ranging from opioids suits against the pharmaceutical companies to suits against
Facebook for the Cambridge Analytica scandal.

Of Counsel explained that Jay has made a career out of “battling bullies™:

“Big banks. Big tech firms. Big Phatma. The big business that is the NCAA. Plaintiff’s attomey Jay
Edelson wages battle against many of the nation’s most fortified institutions. Not only does he refuse
to back down to anyone, regardless of their stature or deep pockets, he welcomes the challenge.

Edelson eatned a monumental victory in the US Supreme Court in what’s been charactetized as one
of the most important consumer privacy cases of the last several years, Robins v. Spokeo. He and his
team are leading the charge against the NCAA in representing former college football players who
suffered concussions, and their families. And, on behalf of labor unions and governmental bodies,
he’s elbow-deep in litigation against pharmaceutical companies and disttibutors for their pivotal role
in the opioid crisis.

Simply put, he’s a transformational lawyer.”

Other commentators have similarly singled out Jay’s willingness to tackle problems other lawyets shy
away from and his creativity in finding winning strategies that were not readily apparent. He successfully
litigated cases of first impression against the national banks in the wake of the housing collapse, leading to the
reinstatement of over §3 billion in home credit lines. Through his privacy cases, he has “fostered a teputation
for his uncanny ability to come up with creative standing and damages arguments” leading to “momentum-
shifting rulings in challenges to the data security and information-gathering practices of companies.”

The American Bar Association recognized Jay as one of the “most creative minds in the legal
industry.” Law360 noted that he has “taken on some of the biggest companies and law firms in the wotld and
has had success where others have not.” Yet another put it more even more simply, explaining “when it
comes to legal strategy and execution, Jay is simply one of the best in the country.”

Jay has received special recognition for his success in taking on Silicon Valley. The national press has
dubbed Jay and his firm the “most feared” litigators in Silicon Valley and, according to the New York Times,
tech’s “babyfaced ... boogeyman.” Most recently, Chicago Lawyer Magazine dubbed Jay “Public Enemy No.
1 in Silicon Valley.” In the emerging area of privacy law, the international press has called Jay one of the
wotld’s “profiliertesten (most prominent)” privacy class action attorneys. The National Law Journal has
similatly recognized Jay as a “Cybersecurity Trailblazer” — one of only two plaintiff’s attorneys to win this

recognition.

Jay is a frequent speaker and writer on class, mass, and governmental action issues, the practice of
law more generally, and training and law firm management. In recognition of the fact that his firm runs like a
start-up that “just happens to be a law firm,” Jay was recently named to “Chicago’s Top Ten Startup
Founders over 40” by Tech.co and was recognized by The Unicorn in the Room’s “The 45 Over 45:
Entrepreneurs Over Age 45 Who Are Disrupting the Way We Do Business.”







BENJAMIN H. RICHMAN

PROFESSIONAL EXPERIENCE —

Edelson PC, Chicago, IL 2008-Present
Managing Partner Chicago

The Honorable John W. Darrah
U.S. District Court for the Northern District of Illinois, Chicago, IL 2008

Judicial Extern

TEACHING _ — == —=——-

The John Marshall Law School, Chicago, IL 2011-2018
Guest Lecturer; Complex Litigation

EDUCATION : S N —— — _—

The John Marshall Law School, Chicago, IL May 2009
Juris Doctor

Colorado State University, Fort Collins, CO May 2006
Bachelor of Science, Psychology

BAR & COURT ADMISSIONS —

Admitted and good standing in: [llinois (2009); U.S. Coutrt of Appeals for the Ninth Circuit (2013); U.S.
District Court for the Northern District of Illinois (2009); U.S. District Coutt for the District of Colorado
(2012); US. District Court for the Eastern District of Michigan (2017); U.S. Coutt of Appeals for the Second
Circuit (2018); U.S. District Court for the District of New Mexico (2018); U.S. District Court for the Western
District of Tennessee (2018); 1.S. District Court for the Central District of Illinois (2015); U.S. District Court
for the Western District of Michigan (2013); U.S. District Court for the Northern District of Florida (2011).

SUMMARY OF LEGAL EXPERIENCE _ R —

Benjamin H. Richman is the Managing Pattner of Edelson PC’s Chicago office. He handles
plaintifP’s-side class and mass actions, helping employees in the workplace, consumers who wete sold
deceptive products or had their privacy rights violated, student athletes suffering from the effect of
concussions, and labor unions and governmental bodies seeking to recover losses arising out of the Opioid
Crisis. He also routinely represents technology and brick and mortar companies in a wide variety of general
commercial litigation matters. Overall, Ben has been appointed by the federal and state courts to be Class ot
Lead Counsel in dozens of cases. His suits have tecovered hundreds of millions of dollars for his clients.







EVE-LYNN |. RAPP

PROFESSIONAL EXPERIENCE , R E— =

Edelson PC, San Francisco, CA 2012—Present
Partner (20135—Present), Associate (2012-2015)

Krislov & Associates, Ltd., Chicago, IL 2009-2012
Associate

Cook County State’s Attorney, Branch 50/23, Chicago, IL 2008-2009
711 Extern

Cook County Commissioner Suffredin, Chicago, 1. Fall 2008
Exitern

Belgrade & O’Donnell P.C., Chicago, IL 2007-2008
Law Clerk

Law Offices of Aaron A. Krolik, Chicago, IL Fall 2007
Law Clrk

The Honorable Yvonne Lewis and The Honorable Plummer Lott

Suptreme Court, Kings County, Brooklyn, NY Summer 2007
Judicial Esctern

EDUCATION - _ _ _

Loyola University Chicago School of Law, Chicago, IL May 2009

Juris Doctor, Cum Lasude

University of Colorado, Boulder, CO May 2006
Bachelor of Arts, Political Science, With Distinction

BAR & COURT ADMISSIONS e -

Admitted and good standing in: Illinois (2009); U.S. District Court for the Northern District of 1llinois (2010);
U.S. Court of Appeals for the Seventh Circuit (2010); U.S. District Court for the District of Colorado (2012); U.S.
District Court for the Eastern District of Michigan (2016).

SUMMARY OF LEGAL EXPERIENCE S —

Eve-Lynn Rapp is Partner at Edelson PC, where she focuses her practice on a wide range of
consumer protection and ptivacy class actions, as well as governmental action litigation. Eve is the firm’s
hiring partner and sits on the Executive Committee.

Eve devotes a considerable amount of her practice to consumer technology cases, with a particular
emphasis on cell phone telephony and Telephone Consumer Protection Act (“TCPA”) cases, data breach and
privacy actions, and consumer fraud cases under state and federal law. She also handles plaintffs side
employment class actions, including federal Fair Labor Stands Act cases and theit state law counterparts.







Eve also has special expertise in products liability and pharmaceutical litigation. She is representing
over a dozen municipalities in lawsuits against the pharmaceutical companies relating to the opioid
crisis. Eve’s victoty in the United States Supreme Court in a products liability case involving the All Writs
Act paved the way for hundreds of thousands of people to litigate their claims for deceptive marketing.

*  Eve has helped lead approximately 40 TCPA class actions, including Wakefield v. Visalus, Inc., No. 15-
cv-01857, Hon. Michael H. Simon (D. Or.), where as Class Counsel she led and coordinated
Edelson’s efforts, achieved certification of an adversarial TCPA class, and paved the way to a $925
million jury verdict. She also led Edelson’s effotts in Binhmeier v. Caribbean Cruise Line, Inc. et al., No.
12-cv-04069 (N.D. 11l.), where, after obtaining class certification and partial summary judgment, she
secured a $76 million settlement — the largest ever for a TCPA case. The Parties reached a deal in
that case four days before trial.

Eve also was lead counsel in one of the few “Do Not Call” TCPA cases to settle, resulting in 2 multi-
million dollar settlement and affording class members with as much as §5,000 individually. She has
prosecuted TCPA cases on an individual basis in arbitrations, winning six-figure settlements. Overall, Eve has
secured ovet well over one hundted million dollars of relief to consumers in TCPA cases.

Eve has led dozens of consumer fraud cases, against a vatiety of industries, including e-cigarette
sellers, on-line gaming companies, electronic and sport products distributors. Most recently, she led and
resolved a case against a well-known national fitness facility for misrepresenting its “lifetime memberships,”
which will result in over $25 million dollars of relief to the class.

Eve is responsible for leading one of the first “Internet of Things” cases under the Federal Wire Tap
Act against a company collecting highly sensitive personal information from consumers, in which she
obtained a § 5 million (CAD) settlement that afforded individual class members over one hundred dollars in

relief.

Eve has successfully led a number of employment class actions involving claims of overtime, recently
reaching a settlement against a cellular tower company netting class members with between $10,000 and
$20,000 per person.

From 2015-2019, Eve was selected as an Illinois Emerging Lawyer by Leading Lawyets.

Eve is Chair of the San Francisco Bar Association’s Cybetsecutity and Privacy Section and an active
member of the California Lawyers Association Privacy Subcommittee. She is also involved with the Northern
California Innocence Project and has devoted a significant amount of time to the Chicago Lawyers’
Committee for Civil Rights Under Law, Inc.’s Settlement Assistance Project where she represents a number
of pro bono clients for settlement purposes.

PROFESSIONAL AFFILIATIONS AND ACTIVITIES B =

Cabrini Green Legal Aid (2006-2007), Chicago Lawyers’ Committee for Civil Rights Under Law, Inc. (2014-
2017), San Francisco Bar Association’s Cybersecurity and Privacy Section (2018-Present), California Lawyers
Association Privacy Subcommittee (2018-Present).







CHRISTOPHER L. DORE

PROFESSIONAL EXPERIENCE == =

Edelson PC, Chicago, IL.
Partner (2014—Present), Associate (2009—-2013), Law Clerk (2008-2009)

Meckler, Bulger & Tilson LLP., Chicago, IL.
Law Clerke

Cook County State’s Attorney, Felony Trial Division, Chicago, IL
Law Clerk

Schiff Hardin LLP, Chicago, IL
Project Assistant

TEACHING S — _—

The John Marshall Law School, Chicago, IL
Guest Lecturer, Complex Litigation

Univetsity of Minnesota Law School, Minneapolis, MN
Guest Lecturer; Privacy Law

EDUCATION - —

The John Matshall Law School, Chicago, IL.
Jauris Doctor, Magna Cum Lande

International Institute for the Sociology of Law, Onati, Spain
Masters in the Sociolagy of Law, Magna Cum Laude

Univetsity of California Santa Batbara, Santa Barbara, CA
Bachelor of Arts, Law and Society

BAR & COURT ADMISSIONS

2008-Present

2008

2007

2005-2006

2011-2018

2016

May 2009

November 2005

August 2004

Admitted and good standing in: Illinois (2009).

SUMMARY OF LEGAL EXPERIENCE = =

Chiistophet L. Dote is a Partner at Edelson PC where he oversees the firm’s investigative and case

development team.

In the privacy and technology space, Chris oversees the case development group’s “internal lab of
computer forensic engineers and tech-savvy lawyers,” which investigates issues related to “fraudulent
software and hardware, undisclosed tracking of online consumer activity and illegal data retention,” among
numerous other technology related issues facing consumers. Cybersecurity & Privacy Practice Group of the
Year, (Law360, Jatuary 2019). The case development group is responsible for some of the most ground

breaking and advanced privacy, security, and technology class actions of the last decade.







Chuis also works on the development of the firm’s mass tort and mass action matters, including
representing (1) thousands of former football players suffering from the long-term effects of concussive and
sub-concussive hits; (2) hundreds of families who lost their hotnes, businesses, and even loved ones in the
“Camp Fire” that ravaged Northern California in Novetnber 2018; and (3) thousands of consumers exposed
to toxic chemicals in their drinking water.

Chds also led the investigation of a first of its kind class action alleging that a prominent club
volleyball program committed fraud by concealing the owner and head coach’s histoty of sexually abusing
teenage girls in his care. This case has been described as “a ‘blueprint’ for sex abuse cases against caregivers”
(Bloomberg, January 2019).

Chris additionally helps run the fitm’s Public Client and Government Affaits group where he
tepresents state Attotneys General, counties, and cities in high-stakes litigation and investigations involving
consumer protection, information security and privacy violations, the opioid ctisis, and other areas of
enforcement that protect government interests and vulnerable communites.

Chtis has been asked to appear on television, radio, and in national publications to discuss consumer
protection and privacy issues, as well as asked to lecture at his alma mater on the class action practice.

PROFESSIONAL AFFILIATIONS AND ACTIVITIES . = ) -

Illinois Bar Foundation, Board Member. Illinois Ttial Lawyets Association, Member.







ARI |. SCHARG

PROFESSIONAL EXPERIENCE ~ S s

Edelson PC, Chicago, IL 2010—Present
Partner (2014-Present), Associate (2010-2013)

Digital Privacy Alliance, Chicago, IL 2017-Present
Founder and Board of Directors Member

Querrey & Harrow, Chicago, IL 2008-2010
Abssoviate

EDUCATION R - . SR
The John Marshall Law School, Chicago, IL May 2008

Juris Doctor, Manga Cum Lande

Univetsity of Michigan, Ann Arbor, MI May 2004
Bachelor of Arts, Sociology

BAR & COURT ADMISSIONS e R _

Admitted and good standing in: Iilinois (2009); Eastern District of Michigan (2012); District of Colorado
(2012).

SUMMARY OF LEGAL EXPERIENCE R _ =

Ari ]. Scharg is a Partner at Edelson PC and Co-Chair of the firtn’s Public Client and Government A ffairs
Group, where he counsels state and local governments on a range of policy and strategic issues involving
consumer protection, ptivacy, technology, and data security. Current litigation and/or investigative
appointments include:

o Appointed by the New Mexico Attorney General to investigate and litigate issues related to
the unauthorized collection and use of children’s personal information.

o Appointed Special Assistant State’s Attorney by the Cook County State’s Attorney to
prosecute claims against Facebook and Cambridge Analytica over their alleged misuse of
consumer data.

o0 Appointed Special Assistant Corporation Counsel for the City of Chicago and Special
Assistant State’s Attorney by the Cook County State’s Attorney to prosecute data security
and notification claims against Uber Technologies.

o Appointed by more than 45 municipalities and other governmental entities to prosecute
fraud claims relating to the opioid crisis.

Known as an aggressive advocate, Ari leverages his experience litigating hundreds of complex class and
mass action lawsuits to help governments prosecute data privacy violations and putsue large-scale cost
recovery actions, including those against the pharmaceutical companies responsible fot the opioid ctisis. Ari
has litigated over 100 privacy/cybersecutity matters involving numerous state and federal statutes, including
the Illinois Consumer Fraud and Deceptive Practices Act, Hlinois Right of Publicity Act, Illinois Biometric
Privacy Act, Illinois Personal Information Protection Act, Illinois Internet Dating, Internet Child Care,
Internet Senior Care, and Internet Home Care Safety Act, Illinois Eavesdropping Act, Michigan Preservation
of Personal Privacy Act, Children’s Online Privacy Protection Act, Video Ptivacy Protection Act, Health







Insurance Portability and Accountability Act, Health Information Technology for Economic and Clinical
Health Act, Electronic Communications Privacy Act, Stored Communications Act, Computer Fraud and
Abuse Act, Telephone Consumer Protection Act, and Fair Credit Reporting Act.

Recognized as one of the leading experts on privacy and emetging technologies, Ari serves on the
Executive Oversight Council for the Array of Things Project where he advises on privacy and data security
matters, Chairs the Illinois State Bar Association’s Privacy and Information Security Section, and was
appointed by the Illinois Senate President to Co-Chair the Illinois Blockchain and Distributed Ledgers Task
Force. Ati was selected as an Illinois Rising Star by Super Lawyers (2013, 2014, 2015, 2016, 2017, 2018, 2019),
and received the Michigan State Bar Foundation’s Access to Justice Award (2017) for “significantly advancing
access to justice for the poot” through his consumer cases. Ari regularly speaks about data security and
technology at law schools and conferences around the country.

Public Speaking:

» Testified before the Michigan House of Representatives Committee on Commerce and Trade
about Senate Bill No. 490’s impact on consumer privacy and the surging data mining industry
(February 9, 2016).

® Panelist for HB Litigation’s Data Breach & Ptivacy Conference, “Sleuthing: Investigation &
Evidence Collection in a Cyber World” (February 11, 2016).

e  Guest speaker at Loyola University Chicago School of Law’s Consumer Law Review Symposium,
“Consumer Class Actions in the Social Media Age” (March 18, 2016).

® Guest speaker for the Chicago Bar Association, Consumer Law Committee, “Legal Theoties on
Ptivacy & Interconnectivity” (May 5, 2016).

o Guest speaker for the Chicago Bar Association Consumer Law Committee, “Emerging Issues in
Privacy and Data Security Litigation” (February 2, 2017).

¢ Guest speaker at Chi Hack Night, “Mr. Robot Goes to Washington™” (February 28, 2017).

¢ Testified before the Nevada Assembly Commerce and Labor Committee in support of Assembly
Bill 313 and to discuss the ptivacy implications raised by the surreptitious collection and use of
geolocation data (April 3, 2017).

e Panelist for the Privacy + Secutity Forum’s “State Privacy Legislation Trends to Watch” (October
4,2017).

¢ Panelist for NetDiligence’s Cyber Risk & Privacy Liability Forum, “Litigation Tips from the
Trenches: A Focus on Settlement of Cybersecurity Class Actions and Regulatory Investigations™
(October 11, 2017).

® Moderated a fireside chat for Smart Cities Summit’s "Optimizing Data for Tomorrow’s Cities —
Real Time Intelligent Decisions” (October 17, 2017).

¢ Guest speaker for the Illinois State Bar Association’s Solo & Small Firm Practice Institute Seties,
“Cybersecutity — Running Your Practice in Today’s High-Tech World” (March 16, 2018).

e Appeared for WITW’s live broadcast of Chicago Tonight, “Facebook Users’ Personal Data
Exploited to Help Trump’s Campaign™ (March 20, 2018).

¢ Guest speaker for the Illinois State Bar Association’s Standing Committee on Law Office
Management and Economics “Cybersecurity for Law Firms™ (June 15, 2018).

» Guest speaker for the Chicago Bar Association’s Intellection Property Section, “Cybersecutity and
Privacy Law Panel” (March 6, 2019).

e Testified before the Illinois House of Representatives Appropriations-Human Services Committee
concerning alleged fraud and conspiracy committed by Pipeline Health in connection with its
putchase of Westlake Hospital (March 8, 2019).

o Testified before the Illinois Health Facilities and Services Review Board, as Special Counsel to
Melrose Park, in opposition to Pipeline Health’s application to close Westlake Hospital (March 11,







2019).

PROFESSIONAL AFFILIATIONS AND ACTIVITIES - o

Array of Things Project, Executive Oversight Council Member (2017-2019), Tllinois State Bar Association’s Ptivacy
and Information Secutity Section, Founder and Section Chasr (2017-2019), Illinois Trial Lawyers Association,
Board of Managers (2016-2018), Sixth Municipal Circuit High School Mock Trial, Planning Committee (2017-
2019), Ametican Bar Foundation, Felow (2018, 2019), Illinois Bar Foundation, Fellow (2018, 2019), Illinois
Blockchain and Distributed Ledgers Task Force, Co-Chair (2017), Uniform Law Commission’s Identity
Management in Elec. Commetce, Study Committee, Observer (2017).







DAVID MINDELL

PROFESSIONAL EXPERIENCE

Edelsonv PC, Chicago, IL May 2011-Present
Partner (2017—Present), Associate (2012-2017), Law Clerk and Summer Associate (2011-2012)

GrubCanada Inc., Toronto, ON 20082012
Co-Founder

Meérieux NutriSciences Corporation, Chicago, 1L 2010-2011
Legal Affairs Intern

University of Chicago Law School, Chicago, IL 2010-2011
Matthew Tokson Kauffiman and Bigelow Fellow, Research Assistant

TEACHING

Chicago-Kent College of Law, Chicago, IL Fall 2017
Adjunct Professor, Cyber Frand & Privacy Class Actions

EDUCATION

Chicago-Kent College of Law, Chicago, IL May 2012
Juris Doctor, Cum Laude

Michigan State University, James Madison College, East Lansing, MI May 2009

Bachelor of Arts, International Relations

BAR & COURT ADMISSIONS

Admitted and good standing in: Illinois (2012); U.S. District Court for the Northern District of Illinois
(2012); U.S. District Court for the Eastern District of Michigan (2015); U.S. District Court for the District of
Colorado (2012).

SUMMARY OF LEGAL EXPERIENCE

David I. Mindell is a Partner at EDELSON PC and Co-Chair of the firm’s Public Client and
Government Affairs group, where he represents state Attorneys General, counties, and cities in high-stakes
litigation and investigations involving consumer protection, information security and privacy violations, the
opioid ctisis, and other areas of enforcement that protect government interests and vulnerable communities.
David also counsels governments and state and federal lawmakers on a range of policy issues involving
consumer protection, privacy, technology, and data security.

In addition to his Public Client and Government Affairs practice, David helps direct the firm’s
Investigations team, including “a group of internal lab of computer forensic engineers and tech-savvy lawyers
[who study] fraudulent software and hardware, undisclosed tracking of online consumer activity and illegal
data retention.” Cybersecurity & Privacy Practice Group of the Year, Law360 (Jan. 2019). His team’s research
has led to lawsuits involving the fraudulent development, marketing and sale of computer software, unlawful
tracking of consumers through mobile-devices and computers, unlawful collection, storage, and
dissemination of consumer data, mobile-device privacy violations, large-scale data breaches, unlawful







collection and use of biometric information, unlawful collection and use of genetic information, and the
Bitcoin industry.

David also helps oversee the firm’s class and mass action investigations, including claims against
helmet manufacturers and the National Collegiate Athletic Association by thousands of former high school,
college, and professional football players suffering from the long-term effects of concussive and sub-
concussive hits; claims on behalf of hundreds of families and business who lost theit homes, businesses, and
even loved ones in the “Camp Fire” that ravaged thousands of acres of Northern California in November
2018; and on behalf of survivors of sexual abuse.

Prior to joining EDELSON PC, David co-founded several tech, real estate, and hospitality related
ventures, including a tech startup that was acquired by a well-known international corporation within its first
three years. David has advised tech companies on a variety of legal and strategic business-related issues,
including how to handle and protect consumer data. He has also consulted with startups on the formation of
business plans, product development, and launch.

While in law school, David was a reseatch assistant for University of Chicago Law School Kauffman
and Bigelow Fellow, Matthew Tokson, and for the preeminent cyber-security professor, Hank Petritt at the
Chicago-Kent College of Law. David’s research included cyberattack and denial of service vulnerabilities of
the Internet, intellectual property rights, and privacy issues.

David has spoken to a wide range of audiences about his investigations and practice.

PROFESSIONAL AFFILIATIONS AND ACTIVITIES

Ilinois Trial Attorneys Association, Member, Digital Privacy Alliance, Founding Member, CityPAC, Board Member,
Michigan State University Hillel, Former (Elected) President, Associated Students of Michigan State University,
Former (Elected) Representative.







TOoDD LOGAN

PROFESSIONAL EXPERIENCE : = I

Edelson PC, San Francisco, CA 2017-Present
Associate

United States District Coutt, Northern District of California 2016~ 2017
Judicial Law Clerk 1o the Honorable James Donato

Edelson PC, Chicago, IL and San Francisco, CA 2015- 2016
Asseciate

CiviCore, Denver, CO 2009-2012
Product Manager

EDUCATION N S S

Harvard Law School, Cambridge, MA May 2015
Jaris Doctor, Curn Lande

Pomona College, Claremont, CA May 2009
Bachelor of Arts, Politics

BAR & COURT ADMISSIONS SNC— : - =

Admitted and good standing in: Supreme Court of California (2015); U.S. District Courts for the Northern
(2015), Central (2016), Eastern (2016), and Southern (2016) Distticts of California; U.S. District Court for the

Northern District of Illinois (2017).

SUMMARY OF LEGAL EXPERIENCE S

Todd Logan is an associate at EDELSON PC. He represents Butte County residents who lost their
homes and businesses in the Camp Fire, governments and other entities seeking to recover losses arising out
of the nationwide opioid epidemic, former NCAA football players suffering from the harmful effects of
concussions, consumers seeking compensation for their gambling losses to illegal internet casinos, and
consumers who have been defranded or otherwise suffered damages under state consumer protection laws.

In recent years, Todd has led the litigation and settlement of a variety of class action cases alleging
claims under federal, state, and local laws. For example, in Dickey v. Advanced Micro Devices, Ine., No. 15-cv-
04922, 2019 WL 251488, (N.D. Cal. Jan. 17, 2019), Todd briefed and argued a successful motion for
nationwide class certification in a complex consumer class action alleging claims under California Law. In
Robins v. Spokeo, No. 10-cv-5306 (C.D. Cal.), after remand from both the Supreme Court and the Ninth
Circuit, Todd led the litigation of the class’ claims under the Fair Credit Reporting Act for more than a year
before the case entered settlement posture on favorable terms. And in Sekwra v. 1.A. Tan Enterprises, Inc., No.
15-ch-16694 (Cir. Ct. Cook Cty., IlL.), Todd represented a class of consumers alleging claims under Illinois’
Biometric Information Privacy Act (“BIPA”) and ultimately obtained the first ever BIPA class action

settlements.

Before becoming a lawyer, Todd built SQL databases for a technology company. At Harvard Law
School, Todd was Managing Editor of the Harvard Journal of Law and Technology. Todd also assisted







Professor William B. Rubenstein with research and analysis on a wide variety of class action issues, and is
credited for his work in more than eighty sections of Newberg on Class Actions.







SYDNEY M. JANZEN

PROFESSIONAL EXPERIENCE , S

Edelson PC, Chicago, IL 2015~Present
Associate (2016—Present), Law Clerk and Summer Associate (2015-2016)

The Honotable John W. Darrah

U.S. District Court for the Northern District of Illinois, Chicago, IL 2015
Judivial Esctern

Mossing & Navatre, LL.C, Chicago, IL 20122015
Law Clerke

EDUCATION ~ = ——— S
The John Matshall Law School, Chicago, IL June 2016
Juris Doctor, Cum Lanude

DePaul University, Chicago, IL June 2013

Bachelor of Arts, English and French, Summa Cum Lande

BAR & COURT ADMISSIONS — =

Admitted and good standing in: Illinois (2016); U.S. District Court for the Northern District of Illinois
(2016); U.S. District Court for the District of Colorado (2016).

SUMMARY OF LEGAL EXPERIENCE o

Sydney M. Janzen is an Associate at Edelson PC, where her practice focuses on consumer protection
and privacy-related class actions. Sydney has litigated dozens of lawsuits in federal and state coutts on behalf
of consumers and employees who have had their privacy rights violated, have been defrauded, ot have otherwise
been harmed. She has experience bringing claims and achieving class-wide settlements under the Telephone
Consumer Protection Act (“TCPA”), Fair Labor Standards Act (“FLSA”), and various other consumer
protection and consumer privacy laws.

Overt the last few years, Sydney has litigated consumer fraud cases against a variety of industries,
including consumer lenders, solar energy marketers, for-profit universities, consumer electronics manufacturets
and distributors, music streaming services, computer software producers, and mobile app developers.

Sydney also has experience litigating employment class actions involving misclassification of overtime
claims, including reaching a collective settlement against a cellular tower company in which individual class
membets were eligible for up to tens of thousands of dollars in relief.

Recently, Sydney was named Class Counsel in a first-of-its-kind class action brought against one of the
most prominent youth volleyball clubs in the countty for concealing and failing to disclose to patrons the club
owner’s alleged history of sexually abusing teenage gitls who he coached. The case has been called “a ‘blueprint’
for sex abuse cases against caregivers.” (Bloombetg, January 2019.)

In addition to her litigation practice, Sydney also works in the firm’s Public Client and Government
Affairs group, where she tepresents state Attorneys General, counties, and cities in high-stakes litigation and
investigations involving consumer protection, information security and privacy violations, the opioid ctisis,







climate change, and other areas of enforcement that protect government interests and vulnerable communities.
Sydney was recently appointed a Special Assistant State’s Attorney in a case against Facebook for violations of
the Illinois Consumer Fraud Act (“ICFA”) related to the Cambridge Analytica scandal.

Sydney has also represented asylum seckers through the National Immigrant Justice Center and
helped pro se litigants achieve settlements for prisoner abuse claims under 42 U.S.C. § 1983 on a pro bono basis.

While in law school, Sydney served as Executive Justice of the Moot Court Honor Society, a staff
editor for The John Marshall Law Review, and a teaching assistant for Contracts and Legal Writing. Sydney
represented John Marshall at the Pepperdine National Entertainment Law Moot Court Competition, whete she
was a quarter-finalist and her team won Best Petitioner’s Brief. Sydney earned three CALI awards for receiving
the highest grade in Contracts I, Civil Procedure II, and Sales Transactions. Sydney was a 2016 member of the

National Otder of Scribes.

PUBLICATIONS — o B S R

Sydney Janzen, Amending Rape Shield Laws: Outdated Statutes Fasl to Protect Victims on Social Media, 48 |
MARSHALL L. REV. 1087 (2015)







|. ELI WADE-SCOTT

PROFESSIONAL EXPERTENCE R — <=

Edelson PC, Chicago, IL 2017-Present
Associate

Chambers of Judge Rebecca R. Pallmeyer, Northem District of Illinois, Chicago, IL 2016-2017
Tern Law Clerk

LAF, Inc. (formerly Legal Assistance Foundation), Chicago, IL 2014-2016
Attorngy, Skadden Fellow

Greater Boston Legal Services, Boston, MA 2013
Clinical Intern

Federal Defender Program, Northern District of Illinois, Chicago IL 2013
Law Clerk

Chambers of Judge Denise S. Casper, District of Massachusetts, Boston, MA 2013
Intern

EDUCATION = _ I R —
Harvard Law School, Cambridge, MA May 2014

Juris Doctor, Magna Caum Lande

Cornell College, Mt. Vernon, IA May 2010
Bachelor of Arts in Civic Engagement, Summa Cam Lande

BAR & COURT ADMISSIONS ) e =

Admitted and good standing in: Illinois (2014); U.S. District Court for the Northern District of Illinois (2017)
SUMMARY OF LEGAL EXPERIENCE . .

Eli Wade-Scott is an Associate at Edelson PC where his practice focuses on ptivacy- and tech-related
class actions and enforcement actions brought by governmental entities. Eli is currently litigating over 2
dozen privacy class actions on behalf of consumers and employees under Illinois law. Eli has been appointed
a Special Assistant State’s Attomey to prosecute Facebook’s violations of the Illinois Consumer Fraud Act in
the Cambridge Analytica scandal, as well as Special Counsel to the Village of Melrose Park in the Villages
efforts to prevent the unlawful closure of Westlake Hospital.

Before joining Edelson, Eli served as a law clerk to the Honorable Rebecca Pallmeyer of the
Northern District of Illinois. Eli has also worked as a Skadden Fellow at LAF, Cook County’s federally-
funded legal aid provider. There, Eli represented dozens of low-income tenants in affirmative litigation
against their landlords to remedy dangerous housing conditions.

During law school, Eli was an Executive Editor on the Harvard Law and Policy Review and a
research assistant to Professor Vicki C. Jackson.










RESPONSE TO REQUEST FOR PROPOSAL FOR
PEAS MANUFACTURER TORT LITIGATION

SUBMITTED TO THE STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

JUNE 5, 2019



The law firms of Miner, Barnhill & Galland P.C. (“MBG”) and Edelson PC are pleased
to respond to the Request for Proposals for PFAS Manufacturer Tort Litigation to the State of
Michigan. Both MBG and Edelson have significant expertise in consumer protection litigation,
experience representing government clients, including state Attorneys General, extensive
knowledge and insight regarding PFAS and other toxic tort litigation across the nation, and a
depth of experience litigating (and negotiating settlements) in complex and multi-party matters.
As described further below, MBG and Edelson have the experience, background, and resources
necessary to effectively investigate and litigate claims against those entities across the PFAS
manufacturing supply chain that have contributed to the PFAS crisis in Michigan.

A statement of interest follows in Section I. Responses to the specific questions posed by
the RFP follow in Section II. If we can provide any additional detail or information, please feel
to contact Scott Entin or Jay Edelson at:

Scott Entin

sentin@lawmbg.com

MINER, BARNHILL & GALLAND P.C.
325 North LaSalle Street, Suite 350
Chicago, Illinois 60654

Tel: 312.751.1170

Jay Edelson

jedelson@edelson.com

EDELSON PC

350 North LaSalle Street, 14th Floor
Chicago, Illinois 60654

Tel: 312.589.6375

l. Statement of Interest.

MBG and Edelson have extensive experience and a proven track record of success in
representing government clients against large corporate defendants in a wide array of industries.
Our firms also know how to effectively litigate complex environmental matters that include
large-scale discovery and highly technical issues. MBG recently concluded a seven-year
representation in which it obtained a $51.5 million on behalf of a class of residents pursuing
common law tort claims against a large industrial polluter. We have strong ties to the
environmental litigation and advocacy community, including with the state of Minnesota’s
public health expert in its PFAS litigation that resulted in an $850 million settlement on the eve
of trial. Edelson is currently involved in PFAS matters, and our firms have jointly been involved
in discussions with other government entities regarding potential representation related to PFAS
contamination. We expect that our firms will be able to bring economies of scale and other
litigation efficiencies in a collaborative partnership with the State. And on a more personal level,
our firms are both headquartered in Chicago and have deep Midwestern roots, with attorneys
from both firms originally hailing from Michigan and holding a deep interest in promoting the
State’s interests.
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Although the RFP does not explicitly request a technical proposal or litigation strategy,
we briefly offer our preliminary assessment of the factual and legal landscape in Michigan with
respect to PFAS. In many respects, Michigan is “ground zero” when it comes to PFAS
contamination, with over 200 identified sites of contamination and a number of areas facing
acute crises over the safety of drinking water, some with a clear indication of the source of
contamination, others without. Yet the legal landscape for the State in seeking recovery from the
parties responsible is uniquely challenging in light of various statutes that impose caps on
recovery for certain types of actions, including products liability cases, e.g., MCL §
600.2946a(1); create demanding standards of proof in tort cases, e.g. id. §§ 600.2946, 600.2948;
and eliminate joint liability, § 600.2956. This, coupled with the Michigan courts’ restrictive
view of statutes of limitations under Trentadue v. Gorton, 479 Mich. 378 (2007), and its
progeny, counsels in favor of a considered, deliberate litigation strategy.

In this respect, we would recommend that the State attempt to negotiate tolling
agreements with any potential defendants as soon as possible, with an eye toward investigation
and potentially negotiation prior to filing suit. In particular, to the extent tolling agreements can
be reached, we recommend that the Attorney General work in partnership with the Department
of Environment, Great Lakes, and Energy (“DEGLE”) to engage in pre-suit investigations of
PFAS manufacturers. Specifically, with regard to sites with identified or suspected PFAS
contamination, DEGLE can and should exercise its authority under MCL § 324.20117 to require
responsible parties to “furnish any information” about releases or potential releases. Although
the scope of the investigatory power under the statute is not explicitly written into the text, nor
has it apparently been litigated, the statute’s language is broad enough that it likely could afford
the State pre-suit document discovery that would shed light on manufacturers’ knowledge of the
timing and cause of releases and the potential dangers associated with PFAS. This information is
particularly pertinent because some of the limitations on liability and caps on recovery imposed
by statute can be avoided if the State can demonstrate that potential defendants had actual
knowledge of that PFAS were substantially likely to cause injury. /d. § 600.2949a. Information
gained in a pre-suit investigation would be invaluable for possible negotiation with defendants as
well as in determining what claims are strongest.

After a thorough pre-suit investigation, we would collaborate with the State on the
optimal litigation strategy. It is likely that the greatest potential recovery would be associated
with a statewide lawsuit against all of the major manufacturers and other potentially responsible
parties (3M, DuPont, Tyco, National Foam, etc.). However, if the factual and legal research in
the investigation indicates that there may be significant hurdles to recovery on a broader theory,
the State may consider coupling and industry-wide litigation strategy with specific actions
targeted around particular defendants or sites, or staged litigation strategy focusing on the largest
sources of contamination and those attributable to single sources. (The State’s suit against
Wolverine World Wide, Inc., relating to PFAS contamination is a good example of a more
targeted approach that could be replicated with common law claims, if the facts and law
warrant.)

We believe that to the extent possible, the State would be best served with as much
factual and legal information as possible prior to filing suit. In the event that potential
defendants contest any investigatory authority or refused to enter into tolling agreements, we are
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prepared to immediately proceed against potential targets with common law litigation. Based on
publicly available information, we believe the State has viable products liability, nuisance, and
negligence claims against a number of potentially responsible parties, including 3M.

Responses to the Request for Proposals.
A Bidder Contact Information.

1.1 Identify the bidder’s contact person for the RFP process. Include name, title,
address, email, and phone number.

1.2 Identify the person authorized to sign a contract resulting from this RFP. Include
name, title, address, email, and phone number.

The contact person at MBG for the RFP process, and the person authorized to sign a

contract on MBG’s behalf;, is:

Scott Entin, Shareholder
sentin@lawmbg.com

MINER, BARNHILL & GALLAND P.C.
325 North LaSalle Street, Suite 350
Chicago, Illinois 60654

Tel: 312.751.1170

The contact person at Edelson for the RFP process, and the person authorized to sign a

contract on Edelson’s behalf; is:

Jay Edelson, Founder & CEO
jedelson@edelson.com

EDELSON PC

350 North LaSalle Street, 14th Floor
Chicago, Illinois 60654

Tel: 312.589.6375

B. Company Background Information.

2.1 Identify the company’s legal business name, address, phone number, and website.

MBG’s legal business name is Miner, Barnhill & Galland P.C. MBG’s principal office is

located at 325 North LaSalle Street, Suite 350, Chicago, Illinois 60654. MBG’s main telephone
number is 312.751.1170. MBG also maintains offices in Madison, Wisconsin, and Los Angeles,
California. MBG’s website is located at: www.lawmbg.com.

Edelson’s legal business name is Edelson P.C. Edelson’s principal office is located at

350 North LaSalle Street, 14th Floor, Chicago, Illinois 60654. Edelson’s main telephone number
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1s 312.589.6370. Edelson also maintains an office in San Francisco, California. Edelson’s
website is located at: www.edelson.com.

2.2 Identify the State your business is organized in.

MBG and Edelson are both organized as Professional Corporations under the laws of the
State of Illinois.

2.3 Identify the location (city and state) that would have primary responsibility for
this work if awarded a contract.

MBG’s Chicago, Illinois, office would have primary responsibility for performing the
work awarded under this contract, although MBG anticipates participation by attorneys in its
Madison, Wisconsin, and potentially Los Angeles, California, offices as well.

Edelson’s Chicago, Illinois, office would have primary responsibility for performing the
work awarded under this contract, although Edelson anticipates participation by attorneys in its

San Francisco, California, office as well.

2.4 Identify the practice group area, if applicable, proposed to handle the work.

MBG is not formally organized into practice group areas, but a number of its attorneys
have focused much or all of their work in the past decade on environmental matters, and its work
on this matter would be performed by those attorneys.

Edelson has four primary working groups (though many people have roles in multiple
groups): (1) Investigative and Case Development, (ii) Public Client and Government Affairs, (iii)
Litigation, and (iv) Issues and Appeals. Edelson has several sub-specialties within its practice,
including mass torts, environmental litigation, and toxic tort matters. Members from each team
have developed institutional knowledge and subject matter expertise in various stages of mass
tort cases, and PFAS litigation in particular. As a result, staffing of this litigation would likely
include, at minimum, those attorneys from each practice group.

2.5 Explain any partnerships and strategic relationships you have that would bring
significant value to the State.

MBG’s and Edelson’s experience and professional networks will provide substantial
advantages representing the State in PFAS litigation.

In particular, MBG has developed over the last decade a wide-range of contacts with
experts, consultants, and non-profit advocates in the environmental protection realm that it would
rely on for the State’s benefit. For example, MBG has a close working relationship with a
professional environmental engineering firm and its principal, an environmental engineer with 40
years’ experience who has served as an expert witness in over 60 matters. In other litigation,
MBG has retained as an expert and worked with Dr. Phillippe Grandjean, one of the world’s
premier public health and toxicology experts in environmental contamination. Dr. Grandjean
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served as the State of Minnesota’s expert in its PFAS litigation, which settled during voir dire for
$850M. In addition, MBG has worked with environmental advocacy groups throughout the
Midwest in conjunction with litigation efforts and other investigations of environmental
contamination, and has contacts with a wide network of other environmental professionals.

Edelson also brings a full in-house forensics lab and discovery review team. Edelson’s
forensics lab is comprised of computer forensics professionals and lawyers with technology
backgrounds (several of which were born and raised in Michigan). Edelson’s lawyers have
previously worked in technical roles inside tech companies, and in some instances, have even
founded them. Its computer forensics experts have extensive resumes, including working under
Top Secret clearance for a major network security company, teaching graduate level
cybersecurity and forensics courses, and training some of the country’s biggest companies on
information security issues. It’s worth noting that Edelson’s combined paralegal, discovery, and
forensics staff are well-versed in a wide range of software used for document management,
discovery, and trial presentation, and are equipped to handle large-scale discovery in-house,
including the organization and maintenance of computer databases to house, review, code, and
process the millions of documents produced in complex litigation. These resources alone help to
reduce expenses related to, among other things, costs in document production, database
maintenance, and repository fees. They likewise increase efficiencies in investigations and
litigation by keeping the workload, strategy and control of other related efforts in-house.

2.6 If vou intend to use subcontractors to perform the work, disclose 1) the
subcontractor’s legal business name, website, address, phone number, and
primary contact person; 2) a description of the subcontractor’s organization; 3) a
complete description of the services or products it will provide; 4) information
concerning subcontractor’s ability to provide services; 5) whether the bidder has
previous working experience of the subcontractor, and if yes, provide details of
that previous relationship.

If awarded the contract, MBG and Edelson do not currently anticipate the use of
subcontractors to perform the work.

2.7 Identify the name and title of the individuals you propose as key personnel.
Attached resumes are CVs for each person.

MBG’s legal team on this contract will be led by partner Scott Entin. MBG also
anticipates significant involvement of MBG partners Sarah Siskind, Robert Libman, Deanna
Pihos, and David Baltmanis, and MBG associates Matthew Owens and Ryan Miller. CVs of
each of these attorneys is attached. To the extent necessary, MBG may incorporate the
involvement of other attorneys as well.

Edelson’s legal team on this contract will be led by partner Jay Edelson. Edelson also
anticipates significant involvement of Edelson partners Benjamin Richman, Christopher Dore,
Ari Scharg, Eve-Lynn Rapp, and David Mindell, and Edelson associates Sydney Janzen, J.
Eli Wade-Scott, and Todd Logan. CVs of each of these attorneys is attached. To the extent
necessary, Edelson may incorporate the involvement of other attorneys as well.
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C. Experience.

3.1 Describe at least three relevant experiences supporting your ability to
successfully perform the work set forth in the SOW. Include a description of
services provided and results obtained. Include contact information for the clients
you represented.

3.2 Provide publicly available motions, briefs, and other documents relevant to your
experience in providing the legal services sought under this RFP.

MBG

MBG has an innovative environmental practice and a proven track record of success
using both statutory and common-law causes of action on behalf of plaintiffs injured by pollution
and environmental advocacy groups.

For example, MBG recently concluded its work in Freeman v. Grain Processing
Corporation, LACV 021232 (Muscatine Cty. Dist. Ct., lowa), where MBG for seven years
served as lead counsel for a class of over 10,000 current and former residents of Muscatine,
Iowa, pursuing common law and statutory nuisance, negligence, and trespass claims related to a
corn wet mill’s air emissions. Freeman was twice in the lowa Supreme Court, with MBG
winning unanimous victories for plaintiffs on both occasions. The case was factually and legally
complex, entailing over 100 depositions, and 20 expert witnesses running the gamut from
sophisticated modeling of air emissions, complex statistical models apportioning damages to
each of 2,000 individual land parcels, experts on health, pollution control, engineering,
economics, and even human perception and smell. After seven years of hard-fought litigation,
MBG obtained a $51.5 million settlement on behalf of the class that affords individual class
members significant monetary relief in the thousands of dollars, as well as millions of dollars of
upgrades to the plant’s pollution control equipment. MBG partners Sarah Siskind and Scott
Entin led the litigation, with significant contributions from MBG partners Benjamin Blustein,
Betty Eberle, Deanna Pihos, and David Baltmanis, and associates Matthew Owens and Ryan
Miller.

Client reference: Kelcey Brackett, kelceybrackett@gmail.com, 563.316.0353.
Enclosed are the following filings and opinions from Freeman:

e Plaintiffs’ Amended Class Action Petition;

e Plaintiffs’ Amended Motion for Class Certification;

e Plaintiffs’ consolidated responses to defendants’ five pre-trial summary judgment
motions; and
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e The Iowa Supreme Court’s opinions ruling in favor of plaintiffs, also available at
Freeman v. Grain Processing Corp., 848 N.W.2d 58 (Iowa 2014), and Freeman
v. Grain Processing Corp., 895 N.W.2d 105 (Iowa 2017).

MBG also currently serves as lead counsel in another large-scale, common-law class
action arising from industrial pollution. In Hernandez v. U.S. Steel Corp., GD-19-005325
(Allegheny Cnty. Ct. of Common Pleas, Pa.), which was recently filed in Pennsylvania state
court, the putative class seeks recovery for lost use and enjoyment and discomfort arising from a
catastrophic fire at U.S. Steel’s Clairton Coke Works, which caused the works to operate without
controls for sulfur dioxide or hydrogen sulfide pollution for months. MBG’s U.S. Steel team is
led by Sarah Siskind and Scott Entin and also includes David Baltmanis and Matthew
Owens. The case is currently pending, and the complaint in the matter is enclosed.

Client reference: Linda Hernandez, Icain10406(@aol.com, 412.720.2813.

MBG has served as litigation counsel for Sierra Club on multiple occasions in complex
litigation under the federal Clean Air Act (“CAA”). In Sierra Club v. Union Electric Co. d/b/a/
Ameren Missouri, 14-CV-408-AGF (E.D. Mo.), MBG acted as lead counsel for Sierra Club in a
citizen suit seeking injunctive relief and civil penalties against one of the nation’s largest utilities
for violations of the CAA, and the utility’s operating permits at three coal-fired power plants.
The case involved voluminous document and written discovery and myriad complex factually
and legal issues. The case included highly technical expert discovery, with nearly a dozen
experts on issues ranging from complex pollution control technologies, air modeling of
pollutants generated by three coal-fired power plants, the public health effects associated with
those pollutants, and the economics of Missouri’s public utility system, including the costs of
alternatives to coal. MBG partners Sarah Siskind, Benjamin Blustein, Scott Entin, Deanna
Pihos, and David Baltmanis were all extensively involved in the matter, which settled in
mediation shortly before the close of discovery. The complaint from the matter is enclosed, as
are Sierra Club’s brief on a hotly-contested motion to compel and the court’s ruling in Sierra
Club’s favor.

Sierra Club also retained MBG for purposes of trial in Sierra Club v. PPL Montana LLC
et al., 13-cv-00032-DLC-JCL, a citizen suit under the CAA against a major utility concerning
violations of the EPA’s Prevention of Significant Deterioration program, triggering the
requirement that a coal-fired power plant utilize best available control technology to control
emissions. MBG partner Robert Libman was brought in to specifically handle complex expert
issues at trial. The case settled shortly before it was scheduled to go to trial.

Most recently, MBG represents Sierra Club as a plaintiff-intervenor in United States v.
Ameren Missouri, 11-cv-00077-RWS. The United States began the litigation under the CAA in
2011 alleging violations of the EPA’s Prevention of Significant Deterioration and New Source
Review provisions, among other things, at a St. Louis-area coal-fired power plant. A liability
finding was made in the United States favor in early 2017, and the case entered the remedy phase
in which the court was to determine the best available control technology for sulfur dioxide.
Sierra Club, represented by MBG, intervened as a plaintiff shortly after the liability phase to
ensure that the best possible relief is ordered irrespective of the actions of the current EPA and
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DOJ, which have expressed skepticism about regulation of the coal industry generally and New
Source Review cases in particular. This case similarly deals with complex factual and legal
issues and the testimony of many experts about the dispersion and effects of the defendants’
emissions, and what constitutes the best available control technology, with considerations of
efficacy, impact, and cost, among others. MBG partner Benjamin Blustein has been principally
involved in the litigation with assistance from MBG partner David Baltmanis. A remedy bench
trial was held in April 2019, and post-trial briefing is ongoing. Enclosed are Sierra Club’s
opposition to the defendant’s Daubert motion with respect to plaintiffs’ expert on health harms
associated with mercury exposure, Phillippe Grandjean (who also served as the State of
Minnesota’s public health expert in its PFAS litigation against 3M), the court’s decision denying
the Daubert motion, and Sierra Club’s posttrial proposed findings of fact and conclusions of law.

Client reference for Sierra Club matters: Sunil Bector, Staff Attorney,
sunil.bector@sierraclub.org, 415.977.5759.

MBG also has a long and proven track record of success representing state governments
as outside counsel. Over the past 15 years, MBG has focused on addressing unlawful practices
within the pharmaceutical industry and has represented numerous states—Alaska, Hawaii, Idaho,
[linois, Indiana, Kentucky, South Carolina, and Wisconsin—in litigation against dozens of
pharmaceutical manufacturers and distributors, among other entities, under state consumer
protection, Medicaid fraud, false advertising, and false claims statutes in the Average Wholesale
Price (“AWP”) litigation and related litigation. In these vigorously-defended and highly
complex matters, MBG has recovered nearly $1 billion on behalf of its state clients through
settlements and post-trial judgments, with seven cases proceeding to multi-week trials against
many of the largest defense firms in the country. In each matter, MBG has worked alongside
attorneys from the Attorneys General’s offices and other state personnel to work collaboratively
on developing litigation strategy, managing discovery, and trying cases to verdict and on appeal.
Several AWP matters involved efforts by defendants to remove cases from state court into an
MDL in the District of Massachusetts, which were successfully overcome. MBG’s AWP
litigation team was led by partner Robert Libman and involved significant contributions from
partners Sarah Siskind, Benjamin Blustein, Scott Entin, Deanna Pihos, and David
Baltmanis, along with others.

Client references for AWP litigation (additional state references are available upon
request):

e Brent Stratton, Chief Deputy Attorney General, Office of the Illinois Attorney
General, bstratton@atg.state.il.us, 312.814.4499.

e Frank Remington, Former Assistant Attorney General, Wisconsin Office of
Attorney General, 608.267.2530.

e Brett DeLange and Jane Hochberg, Office of the Idaho Attorney General,
brett.delange@ag.idaho.gov, jane.hochberg@ag.idaho.gov, 208-334-2400.

The following filings and rulings from MBG’s work in the AWP litigation are enclosed:
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e The Wisconsin Supreme Court’s opinion in State of Wisconsin v. Abbott Labs., et
al., 2012 W1 62, 992-28, 341 Wis. 2d 510, 816 N.W.2d 145, ruling in favor of the
State on certified issues during appeal of a $9M verdict in favor the State. The
Wisconsin Court of Appeals’ ruling in favor of the State is also attached, and is
available at 346 Wis.2d 565, 829 N.W.2d 753 (Wis. Ct. App. 2013).

e The State’s brief in that appeal before the Wisconsin Supreme Court.

e The Circuit Court of Cook County’s post-trial ruling in favor of the State in
People of the State of Illinois v. Abbott Labs., et al., finding that the State had
proven causation of damages against Teva Pharmaceuticals at a bench trial. The
case subsequently settled during damages briefing for roughly $150M.

Edelson

Edelson has been chosen by courts and other institutions to handle some of the most
complex and significant issues affecting our country today. Edelson attorneys have represented
collegiate and other athletes suffering from devastating effects of concussions; property owners
who have lost their homes and businesses to various natural and manmade disaster; a group of
public housing residents based upon contamination-related injuries; and consumers, unions, and
governmental entities suffering losses due to the sale of unsafe prescriptions drugs. Edelson’s
founder has been recognized as one of “America’s top trial lawyers” in the mass action arena
(DrugWatcher, August 2018) , and in 2019 the National Law Journal named Edelson amongst
the country’s “Elite Trial Lawyers,” including in the areas of Mass Torts (1 of only 6 firms
recognized) and Consumer Protection (1 of only 7 firms recognized).

Relevant here, Edelson has a robust environmental practice, including numerous cases
focused on water and air pollution on behalf of victims of corporate pollution, pursuing both
statutory and common-law causes of action. For example, Edelson is currently representing
hundreds of individuals and families in Washington state in litigation against major chemical
manufacturers including 3M, related to ground water contaminated from PFAS. This
contamination stems from the use of aqueous film forming foam at two Naval airstrips located
on Whidbey Island, a community of roughly 100,000 people. Edelson is pursuing claims on
behalf of individuals suffering severe health effects as well as those who have lost significant
value in their property due to the permanent contamination of their land. Plaintiff’s Class Action
Complaint and Demand for Jury Trial is enclosed.

Client reference for the consumer PFAS matters: Krista Jackson,
dobiesrbest@hotmail.com, 360.675.0963.

In another example, Edelson is currently serving as co-lead counsel in the NCAA
concussion personal injury litigation, In re: National Collegiate Athletic Association Single
School/Single Sport Concussion Litig., No. 16-cv-8727, MDL No. 2492 (N.D. lll.). This
litigation is exceptionally complex, involving nearly 400 class action lawsuits alleging traumatic
brain injuries, among other claims, as a result of the negligence of the NCAA, its conferences,
and its member institutions. The litigation is considered “one of the largest actions pending in
the country” according to Law360. Edelson became involved in this litigation—and
subsequently appointed co-lead counsel in an MDL—after it filed an objection on behalf of a



Joint MBG and EPC
Response to PFAS RFP
Page 10 of 14

former student-athlete to a proposed $75 million settlement, arguing most current and former
NCAA athletes would receive little from the settlement while giving up the right to seek personal
injury damages on a class-wide basis. As a result of the objection, the NCAA was forced to
improve the settlement and could not release personal injury claims as part of its initial
settlement. Edelson was subsequently appointed co-lead counsel in the personal injury MDL
track and is now leading the litigation of four bellwether cases. The litigation is ongoing.

Client reference for the consumer NCAA concussion personal injury litigation: Ray
Griffin, raymogriff3@aol.com, 740.404.1275.

The following filings and rulings from Edelson’s work in the NCAA concussion personal
injury litigation are enclosed:

¢ Plaintiff Griffin’s Class Action Complaint and Demand for Jury Trial; and
e Order on Plaintiffs Rose’s and Stratton’s Motion to Dismiss, allowing the crux of
Plaintiffs’ claims to survive the motion to dismiss phase.

Edelson is also representing the People of the State of Illinois, through the Cook County
State’s Attorney’s Office, in an action against Facebook and Cambridge Analytica over well-
publicized allegations that massive amounts of personal data were collected and shared without
proper authorization. People of the State of Illinois, ex rel. Kimberly M. Foxx, State’s Attorney
of Cook County, Illinois v. Facebook Inc., SCL Group Limited and Cambridge Analytica LLC,
2018-CH-03868 (Cir. Ct. Cook Cty., lll.). Edelson’s case was the first filed by a government
regulator over this conduct. After Facebook attempted to remove the case from state court to a
federal MDL, Edelson persuaded the MDL judge to remand the action. In doing so, the court
adopted Edelson’s arguments that the State’s Attorney had broad authority to represent the State
in statewide consumer fraud enforcement actions. That complaint as well as the opinion, /n re
Facebook, Inc., Consumer Privacy User Profile Litig., 354 F. Supp. 3d 1122 (N.D. Cal. 2019),
are enclosed.

Client reference: Paul A. Castiglione, Director of Civil Appeals and Special Projects,
Civil Actions Bureau, Cook County State’s Attorney’s Office,
paul.castiglione@cookcountyil.gov, 312.603.8600.

In other examples:

e [Edelson represents over 100 individuals suffering negative health effects from
long-term exposure to ethelyne oxide emissions in northern Illinois. In the
impending litigation, Edelson will pursue claims that two commercial facilities,
Medline and Vantage, have emitted dangerous levels of ethelyne oxide into the air
for over two decades, leading to increased rates of cancer and other
issues. Edelson anticipates filing these claims in the immediate future.

e Edelson was lead counsel in Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016),
where the United States Supreme Court rejected the argument that individuals
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must allege “real world” harm to have standing to sue in federal court; instead the
court recognized that intangible harms and even the “risk of future harm” can
establish standing. Commentators have called Spokeo one of the most important
consumer privacy cases to come before the Supreme Court in recent times.

e Edelson currently represents nearly 50 governmental entities, including a State
Attorney General and a wide variety of political subdivisions, in nationwide
litigation—both in state courts and in a federal MDL—regarding the opioid
epidemic. The claims in these cases include violations of various state consumer
protection statutes as well as common law claims of public nuisance, negligence,
and fraud. The litigation is ongoing.

e Edelson also represents hundreds of families in litigation against Pacific Gas &
Electric Company in the aftermath of the recent Northern California Camp Fire.
The claims in these cases include common law claims of public nuisance, private
nuisance, trespass, negligence, and violations of California’s Health and Safety
Code. As a result of PG&E’s recently-declared Chapter 11 bankruptcy, the
litigation is presently stayed, though Edelson anticipates the litigation will resume
upon PG&E’s likely exit from Chapter 11 proceedings. In the interim, one of
Edelson’s clients has been appointed to the creditor’s committee in the
bankruptcy proceedings.

e Edelson represents the City of Chicago and the People of the State of Illinois, by
and through the State’s Attorney of Cook County, in a privacy case against Uber
related to Uber’s data security practices resulting in two major breaches of driver
and customer data in 2014 and 2016. City of Chicago, et al. v. Uber
Technologies, No. 2017-CH-15594 (Cir. Ct. Cook Cty., 1ll.). Edelson
successfully defeated Uber’s first motion to dismiss, convincing the Court that the
City of Chicago had standing to bring claims under its own consumer fraud
ordinance as a home-rule entity, and that the State’s Attorney had authority to
bring claims under the state consumer fraud act. The litigation remains ongoing.

D. Conflict of Interest.

4.1 Provide detailed information regarding any prior, current, or anticipated future
relationship with any manufacturer of PFAS or PFAS-containing products that
could give rise to potential actual or apparent conflict of interest. Disclose such
information for both the bidder and any proposed subcontractors.

Neither MBG nor Edelson has any relationship with any manufacturer of PFAS or PFAS-
containing products.

4.2 Disclose any actual, apparent, or potential conflict of interest between the bidder
and the State of Michigan.
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Neither MBG nor Edelson has any actual or apparent conflict of interest with the State of
Michigan, nor are there potential conflicts of interest or circumstances under which any such
conflicts might be anticipated. Neither firm has ever been adverse to the State, nor have they had
any positional or other conflicts with the State.

In the interest of full disclosure, MBG and Edelson are in discussions with other
government entities regarding potential PFAS litigation. Should another government entity
retain MBG and Edelson to pursue claims against PFAS manufacturers and others, a conflict of
interest is extremely unlikely to arise. The interests of the State of Michigan and other potential
PFAS plaintiff clients are all but certain to align with one another, and these concurrent
representations would likely yield economies of scale with regard to discovery and other
efficiencies that benefit all such clients. Both MBG’s and Edelson’s prior representations of
multiple government entities in pharmaceutical litigation have borne out such advantages and
efficiencies, and none have resulted in actual or perceived conflicts of interest between clients.

4.3 With respect to any information provided in response to the questions above,
provide an explanation of why an actual, apparent, or potential conflict of interest
would not arise, or the measures that would be taken to avoid such a conflict.

As discussed above, no current actual or apparent conflicts exist, and none are anticipated
to arise in the future. In the exceedingly unlikely event that a conflict should arise for either
MBG or Edelson, the firm will promptly inform the State and any other affected client and take
any necessary steps to address it, up to and including withdrawal. In such event, there will be no
interruption in work. Both firms have the capacity, resources, and knowledge to handle the
proposed litigation without co-counsel. The firms’ co-counsel partnership is based on a
collaborative style with both firms sharing all work product, having access to all discovery, daily
communication, and conferring on all major decisions such that a transition of work to one of the
two firms would be seamless.

E. SAAG Contract.

5.1 Bidder must affirm agreement with the terms of the SAAG Contract (Attachment
A). If vou do not agree, you must provide redline edits to the SAAG Contract with
your proposal, and include justification for requesting deviation from the terms.

MBG and Edelson affirm agreement with the terms of the SAAG Contract.
F. Fee Agreement.

6.1 Bidder must submit a proposed Fee Agreement which: (1) aligns with the SAAG
Contract (Attachment A) and (2) clearly sets forth how the bidder proposed to
address payment in_the event of recovery. See also SAAG Contract (Attachment
A), Section 3, Compensation and Cost Reimbursement.
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MBG and Edelson propose that if the State of Michigan receives any recovery,
settlement, and/or judgment in PFAS-related litigation, the firms recover attorneys’ fees
according to the following schedule:

e 10% of the net recovery if the matter is resolved pre-complaint;

e 18% of the net recovery if the matter is resolved after the complaint is filed but before
summary judgment briefing is completed; and

e 20% of the net recovery if the matter is resolved after summary judgment briefing is
completed.

Under this proposal, if unsuccessful or if no recovery is otherwise made, the State of
Michigan would not be responsible for any fees or costs incurred by MBG and Edelson. MBG
and Edelson are open to further discussion of this proposal.
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Proposal Instructions

. Proposal Preparation. Bidders must follow these Proposal Instructions.
Bidders must provide the information requested in the Proposal Contents
section below.

. State Contact Information. The sole point of contact for the State
concerning this RFP is the Solicitation Manager listed in Table 1 above.
Contacting any other State official, employee, agent, or representative about
this RFP may result in disqualification.

. Modifications. The State may modify this RFP at any time. Modifications
will be posted on the website listed under Table 1 above. This is the only
method by which the RFP may be modified.

. Deficiency notice. The State may post a notice of deficiency on the website
listed under Table 1 above if it determines that a portion of the RFP was
deficient, unclear, or ambiguous. Failure to respond to a deficiency notice as
specified in the notice may result in disqualification.

. Questions and Answers. Questions about this RFP must be emailed to the
Solicitation Manager at PFASProposal@michigan.gov no later than the time
and date specified in Table 2 above. In the interest of transparency, only
written questions will be accepted. The State’s answers will be posted on the
website listed in Table 1 above. Please include the RFP page number and
section at issue for each question.

. Proposal Submission. Bidders must email proposals including
attachments to the designated email address listed in Table 1 above. The
State cannot receive email messages with a data volume greater than 25 MB.
Therefore, prior to submitting your proposal, please validate that your
message does not exceed that limit. This may require breaking your proposal
into one or more email messages, in which case, mark your messages
accordingly, e.g., “1 of 2.” Proposals must be received by the State on or
before the proposal due date stated in Table 2 above.

. References to External Sources. References and links to websites or

external sources may not be used in lieu of providing the information
requested 1n the RFP within a proposal.



8. Evaluation. A contract will be awarded to the responsive and responsible

bidder presenting the best value to the State. The State will determine best
value. Best value is more than pricing alone; it includes the qualifications,
experience, abilities, capacity, and cost-effectiveness of bidder proposals after
reviewing actual, apparent, or potential conflicts of interest.

Designated State staff will review proposals and issue a recommendation for
award to the Attorney General for the final decision. The recommendation to
the Attorney General will not include the names of the bidders.

The State may utilize all bidder information to determine best value for
services sought. The State may conduct an onsite visit to tour the bidder’s
work location; require an oral presentation of the bidder’s proposal; conduct
interviews, independent research, reference checks, and background checks;
and request concessions at any point during the evaluation process. The
State will post a notice of award on the website listed in Table 1 above after
the decision has been made.

. Clarification Notice. The State may request clarification of a proposal.
Failure to respond to a clarification request as specified in the notice may
result in disqualification.

10.Reservations. The State reserves the right to:

Discontinue the RFP process at any time for any or no reason.

Conduct due diligence.

Reject any and all proposals received as a result of this RFP.

Disqualify a bidder for failure to follow the Proposal Instructions or

other requirements of the RFP.

e. Disqualify a bidder if the State determines an actual, apparent, or
potential conflict of interest exists.

f. Disqualify a bidder if it is determined they purposely or willfully
submitted false or misleading information in response to the RFP.

g. Consider late or disqualified proposals if deemed to be in the State’s
best interests.

h. Consider prior performance with the State in making an award
decision.

1. Refuse to award a contract to a bidder that has failed to pay State
taxes or has outstanding debt with the State.

j. Negotiate with one or more bidders on price, terms, scope, or other
deliverables.

k. Award multiple, optional-use contracts.

A



11.General Conditions. The State will not be liable for any costs, expenses, or
damages incurred by participation in this solicitation. The bidder agrees that
a proposal is considered an offer to do business with the State in accordance
with the proposal, including the SAAG Contract (Attachment A), and that a
proposal is irrevocable and binding for a period of 180 calendar days from
proposal submission date. If a contract is awarded to the bidder, the State
may, at its option, incorporate any part of the bidder’s proposal into a
contract. This RFP is not an offer to enter into a contract. This RFP may not
contain all matters upon which agreement must be reached.

12.Freedom of Information Act. Proposals and resulting contracts are
subject to disclosure as required under Michigan’s Freedom of Information
Act (FOIA), MCL 15.231 et seq., and other law.



Statement of Work (SOW)
1. Introduction.

This RFP is to solicit proposals from attorneys and law firms with experience
and interest in pursuing common law environmental tort claims against
manufacturers of certain hazardous substances on behalf of the State of Michigan
on a contingency fee basis.

2. Background and Purpose.

Michigan is one of the first states in the nation to tackle the investigation
and regulation of the emerging contaminants known as PFAS — per- and
polyfluoroalkyl substances, a name given to a large group of man-made chemicals
used in many products. Their grease, water, and stain-resistant properties have
been used in applications ranging from firefighting foam, carpet, waterproofing of
fabrics and leathers, packaging materials, nonstick coatings, and industrial
processes such as chrome plating.

PFAS are labeled “emerging contaminants” because scientific understanding
of the effects of the chemicals on human health and the environment is still
developing. Studies have confirmed that PFAS are persistent and bioaccumulate,
having found links between the chemicals and increased cholesterol, changes in the
body’s hormones and immune system, decreased fertility, and increased risk of
certain cancers.

Using available scientific studies and toxicological information, the State has
1ssued enforceable water quality standards and cleanup criteria for groundwater
used in drinking water for two of the most well-known PFAS compounds:
perfluorooctanoic acid (PFOA) and perfluorooctanesulfonic acid (PFOS). The
Governor has also directed State agencies to develop drinking water standards for
PFOA, PFOS, and other PFAS compounds, a process that is underway but not
completed. The State is currently enforcing existing state standards against
entities that are liable under state statutes, and working with users of PFAS
chemicals to prevent further releases of PFAS into the environment and to address
1mpacts from past releases.

Although DAG is enforcing the State’s regulatory program to address impacts
to the environment from releases of PFAS, the regulatory framework may not
extend to all entities that contributed to the creation and use of PFAS-containing
materials that eventually came to be located in the environment in Michigan,
including soil, surface water and groundwater, as well as wildlife and vegetation.



The State seeks to build on the ongoing regulatory enforcement being
undertaken by DAG by retaining SAAGs to determine whether to pursue additional
tort or other common-law-based causes of action that potentially exist against the
manufacturers of PFAS compounds that came to be located in the environment in
Michigan. The work to be performed consists of assisting the DAG in conducting
needed investigations, determining what claims will be brought, drafting the
complaints (as appropriate), conducting affirmative and defensive discovery, taking
and defending depositions, motion practice, and preparing for and conducting any
trials that may proceed. Without limitation to the above, the DAG will direct the
role of Local Counsel. The DAG, at all times, will direct the litigation in all
respects, including but not limited to, whether and when to initiate litigation,
against whom actions will be taken, the claims to be brought in said litigation,
approval and rejection of all settlement offers, and the amount and type of damages
and injunctive relief to be sought.

3. In Scope.

The scope of work includes providing all necessary personnel, labor,
materials, services, equipment, supplies, time, travel, effort, skill, and supervision
required to examine, investigate, recommend, and litigate the State’s possible tort
and other applicable common law claims against manufacturers of per- and
polyfluoroalkyl substances (PFAS), including but not limited to perfluorooctanoic
acid (PFOA) and perfluorooctanesulfonic acid (PFOS).

SAAGs will be appointed to represent the State in common-law-based
litigation against manufacturers of PFAS and PFAS-containing materials that were
sold to Michigan users or distributed to Michigan-based entities, and which
eventually came to be located in Michigan’s environment. SAAGs will develop and
propose a litigation strategy to the Attorney General or her designees, including:

e Identifying viable claims and causes of action against PFAS manufacturers.
e Identifying possible defendants.

e Pursuing all claims and actions in connection with an approved litigation
strategy against defendants approved by the Attorney General.

e Handling all appeals that may arise out of the litigation, subject to prior
approval by the Attorney General.



Prior to providing any legal services on behalf of the State, an attorney must
be appointed by the Attorney General as a SAAG. SAAGs must consult in advance
with and advise the Attorney General’s designated representatives regarding all
substantive issues affecting the litigation, as set forth in more detail in the SAAG
Contract (Attachment A).

4. Out of Scope.

The work does not include regulatory enforcement or claims under State or

federal environmental laws not specifically and expressly agreed to by the Attorney
General.









Attachment A—SAAG Contract

State of Michigan
Department of Attorney General

PFAS Environmental Tort Litigation

DANA NESSEL, Attorney General of the State of Michigan (Attorney
General), and the Department of Attorney General (the Department) retain and
appoint the [name of firm], to provide legal services through the appointment of
the following individuals as Special Assistant Attorneys General (SAAGs):

[list names]

The legal services provided to the State of Michigan will be pursuant to the
following terms and conditions in this Contract:

1. PARTIES/PURPOSE

1.1  Parties. The parties to this Contract are the Department of Attorney
General and the [SAAG/firm]. No other attorney may engage in the practice of law
on behalf of the State of Michigan under this Contract without the Department’s
prior approval, a Contract amendment, and a SAAG appointment from the Attorney
General.

1.2  Purpose. The Department and the [SAAG/firm] agree that the SAAG
will provide legal services relative to the PFAS environmental tort litigation. The
SAAG is to work only on the PFAS environmental tort litigation and all case
resolutions are to be approved in advance by the Department
[if necessary, modify to add the state agency that is a party to this contract].

1.3 Work Product. The SAAG understands that all work product is subject
to review by the Department. The Department reserves the right to deny payment
for any work product deemed unacceptable. Delivery of such a deficient work
product may also result in Contract termination under paragraph 9 of this
Contract.

2. TERM OF CONTRACT

The initial term of this Contract is [month/day/year] through
[month/day/year]. This Contract may be extended at the option of the Department
upon thirty (30) calendar days written notice.



3. COMPENSATION AND COST REIMBURSEMENT

3.1  Compensation and the repayment of costs and disbursements shall be
contingent upon a successful recovery of funds being obtained from Defendant(s) in
the litigation pursued under the terms of this Contract (whether through settlement
or final non-appealable judgment).

3.2  If no recovery is made, the State owes nothing for costs incurred by
SAAGs and is not obligated to reimburse the SAAGs for any costs.

3.3 If arecovery is obtained, the costs incurred by SAAG will be deducted
prior to the calculation of the fee set forth in the Fee Agreement. The SAAG will be
required to submit a monthly statement to the Department of Attorney General
setting forth in detail any potentially reimbursable costs incurred with respect to
this appointment, together with a running total of costs accumulated since the
execution of the Fee Agreement.

4. REPRESENTATIONS

4.1  Qualifications. The SAAG, by signing this Contract, attests that
[he/she] 1s qualified to perform the services specified in this Contract and agrees to
faithfully and diligently perform the services consistent with the standard of legal
practice in the community.

4.2  Conflict of Interest. Prior to entering into this Contract, the SAAG and
the SAAG’s law firm must identify and disclose to the Department any matter in
which the SAAG or any member of the SAAG’s law firm is involved in which is
adverse to the State of Michigan. The SAAG represents that [he/she] has conducted
a conflicts check prior to entering into this Contract and no conflicts exist with the
proposed legal services. The SAAG [or name of the firm and each SAAG] agrees to
not undertake representation of a client if the representation of that client is
related to the subject matter of this Contract or will be adverse to the State of
Michigan, unless the SAAG obtains prior written approval to do so from both the
[name of department or agency] and the Department.

With respect to potential conflicts of interest, other lawyers in the SAAG’s
firm must be advised of the SAAG’s representation of
[name of department or agency], and that the firm has agreed not to accept, without
prior written approval from [name of department or agency] and the Department,
any employment from other interests related to the subject matter of this Contract
or adverse to the State of Michigan. [insert name of firm] must carefully monitor
any significant change in the assignments or clients of the firm in order to avoid any
situation which might affect its ability to effectively render legal services to
[name of department or agency].



4.3  Services to be Confidential. The SAAG must keep confidential all
services and information, including records, reports, and estimates. The SAAG
must not divulge any information to any person other than to authorized
representatives of the Department and [name of department or agency], except as
required by testimony under oath in judicial proceedings, or as otherwise required
by law. The SAAG must take all necessary steps to ensure that no member of the
firm divulges any information concerning these services. This includes, but is not
limited, to information maintained on the SAAG’s computer system.

All files and documents containing confidential information must be filed in
separate files maintained in the office of [name of firm] with access restricted to
each SAAG and needed clerical personnel. All documents prepared on the
[name of firm] computer system must be maintained in a separate library with
access permitted only to each SAAG and needed clerical personnel.

4.4  Assignments and Subcontracting. The SAAG must not assign or
subcontract any of the work or services to be performed under this Contract,
including work assigned to other members or employees of the SAAG firm, without
the prior written approval of the Department. Any member or employee of the
SAAG firm who received prior approval from the Department to perform services
under this Contract is bound by the terms and conditions of this Contract.

4.5  Facilities and Personnel. The SAAG has and will continue to have
proper facilities and personnel to perform the services and work agreed to be
performed.

4.6  Advertisement. The SAAG, during the term of appointment and
thereafter, must not advertise [his/her] position as a SAAG to the public. The
SAAG designation may be listed on the SAAG’s resume or other professional
biographical summary, including resumes or summaries that are furnished to
professional societies, associations, or organizations. Any such designation by the
SAAG must first be submitted to and approved by the Department, after
consultation with [name of department or agency].

4.7 Media Contacts. The SAAG may not engage in any on or off the record
communication (written or spoken) with any member of the media without advance
approval and appropriate vetting by the Director of Communications of the
Department of Attorney General.

4.8 Records. As set forth in Paragraph 3.3 of this Contract, the SAAG
must submit a monthly statement to the designated representative(s) of the
Attorney General, setting forth in detail any potentially reimbursable costs incurred
with respect to this appointment, together with a running total of costs accumulated
since the execution of the Fee Agreement. These invoices shall be considered
confidential and not be subject to discovery in the litigation brought under the



Scope of Work. The records must be kept in accordance with generally accepted
accounting practices and sound business practices. The Department and

[name of department or agency], or their designees, reserve the right to inspect all
records of the SAAG related to this Contract.

4.9 Non-Discrimination. The SAAG, in the performance of this Contract,
[and his/her law firm] agree(s) not to discriminate against any employee or
applicant for employment, with respect to their hire, tenure, terms, conditions or
privileges of employment, or any matter directly or indirectly related to
employment, because of race, color, religion, national origin, ancestry, age, sex,
height, weight, marital status, physical or mental disability unrelated to the
individual’s ability to perform the duties of the particular job or position. This
covenant is required by the Elliott-Larsen Civil Rights Act, MCL 37.2101 et seq.,
and the Persons with Disabilities Civil Rights Act, MCL 37.1101 et seq., and any
breach of the Act may be regarded as a material breach of the Contract. The SAAG
agrees to comply with the provisions of the Federal Civil Rights Act of 1964, 42 USC
§2000d, in performing the services under this Contract.

4.10 Unfair Labor Practices. The State will not award a contract or
subcontract to any employer, or any subcontractor, manufacturer, or supplier of the
employer, whose name appears in the current register compiled pursuant to 1980
PA 278, MCL 423.321 et seq. The State may void this Contract if after the award of
the Contract, the name of the SAAG or [his/her]| law firm appears in the register.

4.11 Compliance. The SAAG’s activities under this Contract are subject to
applicable State and Federal laws and to the Rules of Professional Conduct
applicable to members of the Michigan Bar Association. In accordance with MCL
18.1470, DTMB or its designee may audit Contractor to verify compliance with this
Contract.

4.12 Independent Contractor. The relationship of the SAAG to the
[name of department or agency] in this Contract is that of an independent
contractor. No liability or benefits, such as workers compensation rights or
liabilities, insurance rights or liabilities, or any other provisions or liabilities,
arising out of or related to a contract for hire or employer/employee relationship,
must arise, accrue or be implied to either party or either party’s agent,
subcontractor or employee as a result of the performance of this Contract. The
SAAG [and his/her law firm] will be solely and entirely responsible for [his/her/its]
acts and the acts of the [SAAG's firm] agents and employees during the
performance of this Contract. Notwithstanding the above, the relationship is
subject to the requirements of the attorney-client privilege.




5. MANAGEMENT OF CASES

5.1 Notifications. The SAAG must direct all notices, correspondence,
inquiries, billing statements, pleadings, and documents mentioned in this Contract
to the attention of the Department’s Environment, Natural Resources, and
Agriculture (ENRA) Division. The Division Chief of the ENRA Division is the
Contract Manager, unless notice of another designation is received from the
Attorney General. The Division Chief may designate an Assistant Attorney General
in the Division to oversee the day to day administration of the Contract.

For the Department:

[Division Chief’s name], Division Chief
Michigan Department of Attorney General
[Division name]

P.O. Box [Number]

[City], MI [Zip Code]

[Office telephone number]

[Office fax number]

For the SAAG:

[SAAG name]

[SAAG address]

[Firm name if applicable]
[Firm address]

[SAAG phone number]
[SAAG fax number]
[SAAG e-mail address]

5.2  The SAAG must promptly inform the Contract Manager of the
following developments as soon as they become known:

A. Favorable actions or events that enable meeting time schedules
and/or goals sooner than anticipated.

B. Delays or adverse conditions that materially prevent, or may
materially prevent, the meeting of the objectives of the services provided. A
statement of any remedial action taken or contemplated by the SAAG must
accompany this disclosure.

For every case accepted, the SAAG must:



A. Promptly undertake all efforts, including legal proceedings, as
directed by the [insert division name], and must prosecute any case to its
conclusion unless directed to the contrary by the [insert division name].

B. Provide copies of all pleadings filed in any court by the SAAG, or
by the opposing party, to the [insert division name].

5.3  Motions. Before any dispositive motion is filed, the supporting brief
must be submitted to the [insert division name] for review and approval for filing
with the court.

5.4  Investigative Support. All claims will be vigorously pursued and
prepared for filing. If authorized by the Contract Manager, use of investigative
subpoenas must be thorough and aggressive. The [insert division name] may
request investigative subpoenas in addition to what the SAAG has filed.

5.5  Discovery Requests. The SAAG must consult with Contract Manager
and assist in the preparation of answers to requests for discovery. The SAAG must
indicate those requests to which [he/she] intends to object.

5.6  Witness and Exhibit Lists. At least ten (10) calendar days before the
day a witness list or an exhibit list is due, the Contract Manager must receive a
preliminary witness list or exhibit list for review and recommendation of additional
names of witnesses or additional exhibits.

5.7  Mediation. Fifteen (15) calendar days before any mediation, the
mediation summary must be submitted to the Contract Manager for review and
recommendation. Immediately following mediation, the SAAG must submit a
status memorandum indicating the amount of the mediation and a recommendation
to accept or reject the mediation.

5.8  Trial Dates. The SAAG must advise the Contract Manager
immediately upon receipt of a trial date.

5.9 Settlements. All settlements are subject to approval by the
Department. The SAAG must immediately communicate any plea/settlement
proposal received along with a recommendation to accept, reject, or offer a counter-
proposal to any offer received to the Department’s Contract Manager. “Settlement”
includes, but is not limited to, the voluntary remand of a case to the trial court or by
way of stipulation or motion.

5.10 Experts. The SAAG must provide advance notice to the Contract
Manager prior to the selection of experts or consultants, and the Attorney General
shall have the right to reject proposed experts or consultants. The SAAG shall
cooperate with the Department of Attorney General and make all records and



documents relevant to the tasks as described in the Scope of Work available to the
Department through the Contract manager or his or her designee in a timely
fashion.

5.11 Money. A SAAG must only accept payment by an opposing party
under the following terms:

A. The SAAG must immediately inform the Contract Manager
upon receipt of any funds by the SAAG as payment on a case, whether
pursuant to court order, settlement agreement, or other terms. Following the
deduction of reimbursable costs, calculation of the fee under the Fee
Agreement, and approval of the calculated fee by the Department, the SAAG
shall deduct the Department-approved eligible costs, the Department-
approved fee, and shall make payment of the remainder of the recovery to the
State of Michigan as follows:

1. payment must be made by check, certified check, cashier’s
check, or money order;

11. payable to the “State of Michigan” or as otherwise
specified by the Contract Manager;

111.  include the tax identification number/social security
number of the payer; and

1v. include the account to which the remittance is to be
applied.

5.12 File Closing. The SAAG must advise the Contract Manager, in

writing, of the reason for closing a file (e.g., whereabouts unknown, no assets,
bankruptcy, payment in full, or settlement).

6. INDEMNIFICATION

The SAAG agrees to hold harmless the State of Michigan, its elected officials,
officers, agencies, boards, and employees against and from any and all Liabilities,
damages, penalties, claims, costs, charges, and expenses (including, without
limitation, fees and expenses of attorneys, expert witnesses and other consultants)
which may be imposed upon, incurred by, or asserted against the State of Michigan
for either of the following reasons:

A. Any malpractice, negligent or tortious act or omission
attributable, in whole or in part, to the SAAG or any of [his/her/its]
employees, consultants, subcontractors, assigns, agents, or any entities
associated, affiliated, or subsidiary to the SAAG now existing, or later



created, their agents and employees for whose acts any of them might be
Liable.

B. The SAAG’s failure to perform [his/her] obligation either
expressed or implied by this Contract.

7. INSURANCE

7.1  Errors and Omissions. The SAAG or [his/her] law firm must maintain
professional liability insurance sufficient in amount to provide coverage for any
errors or omissions arising out of the performance of any of the professional services
rendered pursuant to this Contract.

7.2  Certificates of Insurance. Certificates evidencing the purchase of
insurance must be furnished to the Department’s [insert division name], upon
request. All certificates are to be prepared and submitted by the insurance provider
and must contain a provision indicating that the coverage(s) afforded under the
policies will not be cancelled, materially changed, or not renewed without thirty (30)
calendar days prior written notice, except for ten (10) calendar days for non-
payment of premium, and any such notice of cancellation, material change, or non-
renewal must be promptly forwarded to the Department upon receipt.

7.3  Additional Insurance. If, during the term of this Contract changed
conditions should, in the judgment of the Department, render inadequate the
insurance limits the SAAG will furnish, on demand, proof of additional coverage as
may be required. All insurance required under this Contract must be acquired at
the expense of the SAAG or [his/her] law firm, under valid and enforceable policies,
issued by insurers of recognized responsibility. The Department reserves the right
to reject as unacceptable any insurer.

8. APPEALS

The SAAG agrees that no appeal of any order(s) of the Michigan Court of
Claims, any Michigan Circuit Court, the Michigan Court of Appeals, or any United
States District Court will be taken to the Michigan Court of Appeals, the Michigan
Supreme Court, or any United States Circuit Court of Appeals, without prior
written approval of the Michigan Solicitor General, Department of Attorney
General. Further, the SAAG agrees that no petition for certiorari will be filed in the
United States Supreme Court without prior written permission of the Michigan
Solicitor General, Department of Attorney General.



9. TERMINATION OF CONTRACT AND APPOINTMENT

9.1 SAAG Termination. The SAAG may terminate this Contract upon
sixty (60) calendar day’s prior written notice (Notice of Termination). Upon delivery
of such notice, the SAAG must continue all work and services until otherwise
directed by the [insert division name]. The SAAG will be paid only as set forth in
the contingency fee arrangement specified under the Fee Agreement.

9.2  Attorney General Termination. The Department may terminate this
Contract and SAAG appointment, at any time and without cause, by issuing a
Notice of Termination to the SAAG.

9.3 Termination Process and Work Product. Upon receipt of a Notice of
Termination, and except as otherwise directed by the Attorney General or her
designee, the SAAG must:

A. stop work under the Contract on the date and to the extent
specified in the Notice of Termination;

B. incur no costs beyond the date specified by the Department;

C. on the date the termination is effective, submit to the Contract
Manager all records, reports, documents, and pleadings as the Department
specifies and carry out such directives as the Department may issue
concerning the safeguarding and disposition of files and property; and

D. submit within thirty (30) calendar days a closing memorandum
and final billing.

Upon termination of this Contract, all finished or unfinished original (or
copies when originals are unavailable) documents, briefs, files, notes, or other
materials (the “Work Product”) prepared by the SAAG under this Contract, must
become the exclusive property of the Department, free from any claims on the part
of the SAAG except as herein specifically provided. The Work Product must
promptly be delivered to the [insert division name]. The SAAG acknowledges that
any intentional failure or delay on its part to deliver the Work Product to the
Department will cause irreparable injury to the State of Michigan not adequately
compensable in damages and for which the State of Michigan has no adequate
remedy at law. The SAAG accordingly agrees that the Department may, in such
event, seek injunctive relief in a court of competent jurisdiction. The Department
must have full and unrestricted use of the Work Product for the purpose of
completing the services. In addition, each party will assist the other party in the
orderly termination of the Contract.



The rights and remedies of either party provided by the Contract are in
addition to any other rights and remedies provided by law or equity.

10. GENERAL PROVISIONS

10.1 Governing Law and Jurisdiction. This Contract is subject to and will
be constructed according to the laws of the State of Michigan, and no action must be
commenced against the Department or the Attorney General, his designee, agents
or employees [add client agency, if applicable] for any matter whatsoever arising out
of the Contract, in any courts other than the Michigan Court of Claims.

10.2 No Waiver. A party’s failure to insist on the strict performance of this
Contract does not constitute waiver of any breach of the Contract.

10.3 Additional SAAGs. It is understood that during the term of this
Contract, the Department may contract with other SAAGs providing the same or
similar services.

10.4 Other Debts. The SAAG agrees that [he/she] is not, and will not
become, in arrears on any contract, debt, or other obligation to the State of
Michigan, including taxes.

10.5 Invalidity. If any provision of this Contract or its application to any
persons or circumstances to any extent is judicially determined to be invalid or
unenforceable, the remainder of this Contract will not be affected, and each
provision of the Contract will be valid and enforceable to the fullest extent
permitted by law.

10.6 Headings. Contract section headings are for convenience only and
must not be used to interpret the scope or intent of this Contract.

10.7 Entire Agreement. This Contract represents the entire agreement
between the parties and supersedes all proposals or other prior agreements, oral or
written, and all other communications between the parties.

10.8 Amendment. No Contract amendment will be effective and binding
upon the parties unless it expressly makes reference to this Contract, is in writing,
and is signed by duly authorized representatives of all parties and all the requisite
State approvals are obtained.

10.9 Issuing Office. This Contract is issued by the Department, and is the
only state office authorized to change the terms and conditions of this Contract.

10.10 Counterparts. This Contract may be signed in counterparts, each of
which has the force of an original, and all of which constitute one document.
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Dated:

[Attorney's Name]

Dated:

Dana Nessel, Attorney General

or her Designee

Michigan Department of Attorney
General
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