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STATE OF MICHIGAN 
CIRCUIT COURT FOR THE 30TH JUDICIAL CIRCUIT 

INGHAM COUNTY 

BILL SCHUETTE, Attorney General on Behalf 
of the People of the State of Michigan, the 
MICHIGAN DEPARTMENT OF 
ENVIRONMENTAL QUALITY, and the 
MICHIGAN DEPARTMENT OF NATURAL 
RESOURCES, 

Plaintiffs, 

No. 2018-253-CE 

HON. JOYCE DRAGANCHUK 

VAN ENKEVORT TUG AND BARGE, INC., a 
Michigan Corporation, 

Defendant. 
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Environment, Natural Resources, and 
Agriculture Division 
Attorneys for Plaintiffs 
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Kevin B. Even (P38599) 
David L. Bossenbroek (P24289) 
Christopher S. Berry (P68580) 
Smith Haughey Rice & Roegge 
Attorneys for Defendant 
900 Third Street, Suite 204 
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(231) 724-4320 
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I. BACKGROUND 

A. On April 19, 2018, Bill Schuette, Attorney General for the State of 

Michigan, the Michigan Department of Environmental Quality, and the Michigan 

Department of Natural Resources (hereafter referred to collectively as "State 

Clai:i;nants"), filed a complaint in the State of Michigan, Circuit Court for the 30th 

Judicial Circuit, Ingham County (hereafter "Court"), alleging that, on or about April 

1, 2018, vessels owned and operated by Van Enkevort Tug and Barge, Inc., 

consisting of the tug Clyde S. VanEnkevort and the barge Erie Trader, passed 

through the Straits of Mackinac with one of the Erie Trader's anchors deployed and 

dragging along the bottomlands of Lakes Huron and Michigan (hereinafter "State 

Court Action"). The State Claimants alleged that, while passing through the Straits 

of Mackinac, the Erie Trader's anchor struck and dented each of the two Enbridge 

Energy Line 5 oil pipelines located on the bottom of the Straits of Mackinac, and 

also struck and damaged at least two underwater electric cables-designated lines 2 

and 6-owned by American Transmission Company ("ATC"). The State Claimants 

alleged that the Erie Trader's anchor breached ATC lines 2 and 6, causing releases 

of dielectric fluid that is contained in each cable into the waters of the Straits of 

Mackinac. The State Claimants further alleged that dielectric fluid and its . 

chemical constituents may cause adverse environmental effects and are known to be 

toxic to aquatic life. 

B. In their complaint, the State Claimants alleged that Van Enkevort Tug 

and Barge, Inc.'s act of dragging the Erie Trader's anchor and causing a release of 

dielectric fluid violates Part 31, Water Resources Protection, of the Michigan 
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Natural Resources and Environmental Protection Act, MCL 324.3101, et seq. , and 

Part 17, Michigan Environmental Protection Act, of the Michigan Natural 

Resources and Environmental Protection Act, MCL 324.1701, et seq., as well as the 

Michigan common law doctrines of public nuisance, negligence, and trespass. 

C. On July 19, 2018, MOM Erie Trader, LLC and VanEnkevort Tug and 

Barge, Inc. (hereinafter "Vessel Interests"), as owner and owner pro hac vice of the 

Erie Trader and Clyde S. VanEnkevort, respectively, filed a complaint for 

exoneration from or limitation of liability in the Federal District Court for the 

Western District of Michigan, pursuant to 46 USC§§ 30501, et seq., and the various 

statutes, rules, and regulations relating thereto including FR Civ P 9(h) and the 

supplemental Rules for Admiralty or Maritime Claims (hereinafter "Limitation 

Action"). In accordance ·with applicable law, all actions and claims made in 

connection with the alleged incident, including the claims made by the State 

Claimants in the State Court Action, were stayed by the District Court's order 

dated August 10, 2018. In accordance with applicable law, the State Claimants 

timely filed a claim in the Limitation Action, which is substantially the same as the 

complaint initially filed in the State Court Action. The claims asserted in the State 

Court Action and the Limitation Action are referred to herein as "Claims." 

D. The Vessel Interests deny any liability related to the Claims and allege 

that they are entit led to exoneration from liability or, alternatively, to limitation of 

liability, and deny the allegations set forth in the Claims. Nothing in this 

agreement should be construed as an admission ofliability on the part of Vessel 
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Interests, but instead this Consent Agreement is entered into solely for the purpose 

of a compromised settlement of all claims that may have resulted from the loss of 

the anchor from the Erie Trader, and as otherwise alleged in the State Court Action_ 

and the Limitation Action Further, nothing in this Consent Agreement is intended 

to waive any rights Vessel Interests may have, including but not limited to, ·rights 

. under FRE 407, 408, or their state law equivalents. 

E. The Vessel Interests and the State Claimants recognize that this 

Consent Agreement has been negotiated by the Vessel Interests and the State 

Claimants in good faith; implementation of this Consent Agreement will resolve the 

dispute between the Plaintiffs and the State Claimants, including all claims 

asserted in the State Court Action and Limitation Action; and this Consent 

Agreement is fair, reasonable, and in the public interest. This Consent Agreement 

constitutes the final agreement and understanding between the Vessel Interests 

and the State Claimants. Nothing in this Consent Agreement shall affect or 

abrogate the rights or obligations of any party or non-party, except as expressly 

stated herein. 

II. JURISDICTION 

1. The State of Michigan Circuit Co_urt for the 30th Judicial Circuit of 

Ingham County has jurisdiction·over this matter pursuant to MCL 600.711, MCL 

600.605, and MCL 324.3115(1), and has personal jurisdiction over the Vessel 

Interests and State Claimants. 
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2. MOM Erie Trader, while not a party to the State Court Action, hereby 

voluntarily submits to this Court's personal jurisdiction for the limited purposes of 

entry and enforcement of this Consent.Agreement. 

3. Solely for purposes of this Consent Agreement, the Vessel Interests 

and State Claimants waive all objections and defenses they may have to jur isdiction 

or venue in the Circuit Court for the 30th Judicial Circuit of Ingham County, and 

the Court shall retain continuing jurisdiction over this matter for enforcement of 

this Consent Agreement. 

III. PARTIES BOUND 

4. This Consent Agreement applies to and is binding upon the Vessel 

Interests, the State Claimants, and their successors and assigns. No change in 

o~nership or corporate status of the Vessel Interests will alter the responsibility of 

the Vessel IJ11terests under this Consent Agreement. However, should any of the 

vessels owned or operated by the Vessel Interests be sold in an arm's length 

transaction, to another entity unaffiliated with the Vessel Interests, the parties 

agree such entity is not bound by the terms of this Consent Agreement. 

IV. REMEDIAL MEASURES BY VESSEL INTERESTS 

5. The Vessel Interests have reviewed the facts and circumstances 

surrounding the inadvertent loss of an anchor from the barge Erie Trader. In 

response to what they have learned in the investigation and in connection with 

ongoing safety initiatives, the Vessel Interests have developed a novel system in the 
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maritime industry, employing sensors and other technology, to maintain enhanced 

situational awareness of their anchor handling systems. As part of this Consent 

Agreement, Vessel Interests will install this a:qchor monitoring system during the 

2019 winter layup period, which is the period between approximately January 15, 

2019 and March 15, 2019, on all of the vessels they manage, including the vessels at 

issue in this matter. 

6. The Vessel Interests have also instituted additional anchor system 

familiarization training, on a monthly basis, for all of their shipboard employees, 

regardless of assigned watch station. This training has been implemented through 

the company's Safety Management System and is intended to enhance the 

effectiveness of all personnel in identifying and addressing the risks associated with 

anchoring systems and operations. 

7. The anchor monitoring system and training initiative described above 

exceed existing regulatory requirements. Implementation of these initiatives will 

be verified by the Vessel Interests in their annual checklist, which is executed when 

bringing its vessels out oflayup each year, and which is executed in conjunction 

with annual American Bureau of Shipping surveys and United States Coast Guard 

inspections. As part of this Consent Agreement, the Vessel Interests agree to make 

available to the State Claimants copies of these annual checklists upon request. 

8. When the above-referenced anchor monitoring system is installed and 

becomes fully operational, the Vessel Interests agree to invite representatives of the 

State Claimants onboard the vessel at issue to observe how the system operates. 
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This will occur no later than May 1, 2019. If the Vessel Interests wish to extend 

this deadline beyond May 1, 2019, they must inform the State Claimants in writing 

and obtain the State Claimants' agreement to adjourn to the earliest practicable 

alternate date. The State Claimants shall not unreasonably withhold agreement to 

a requested adjournment. Alternatively, at the State Claimants' option, the Vessel 

Interests will take a video of the anchor monitoring system in operation, des~ribing 

how the system operates, and submit this video to the State Claimants for their 

records. 

9. Nothing in this Consent Agreement is intended to prevent the Vessel 

Interests from enhancing or otherwise improving the effectiveness of the anchor 

monitoring system and the training initiative described above. Similarly, nothing 

in this agreement is intended to modify the application of 46 CFR Subchapter M, or 

any other applicable law or regulation, to the Vessel Interests' vessels . 

V. FINES AND COSTS 

10. As set forth in paragraph I.D. of this Consent Agreement, the Vessel 

Interests deny any liability associated with this matter and deny the allegations set 

forth in the State Claimants' Claims. However, in order to resolve this dispute, the 

Vessel Interests agree to pay the amount of $200,000.00 no later than December 28, 

2018. 

11. Of the $200,000.00, $54,314.86 represents agency costs recovered 

pursuant to MCL 324.3115(1). This amount shall be deposited into the State of 

Michigan's Environmental Response Fund in accordance with the provisions of 
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MCL 324.20108(3). Additionally, $38,625.00 represents attorney fees pursuant to 

MCL 324.3115(1), and shall be paid to the Michigan Department ofAttorney 

General. Finally, $107,060.14 represents a civil fine pursuant to MCL 

324.3115(1)(a). 

VI. STIPULATION TO DISMISS CLAIMS IN LIMITATION ACTION 
AND PENDING STATE COURT ACTION 

12. The Vessel Interests and the State Claimants stipulate to dismi$sal of 

the State Court Action with prejudice, without costs to' any party and with all rights 

of appeals waived. This is predicated on the parties' stipulation to dism(ss the 

Limitation Action ap.d release the stay of prosecution of the State Court action. 

These stipulations are intended to release and discharge the Vessel Interests, and 

their successors and assigns, of and from any and all claims, demands and causes of 

action which the State Claimants may now _or may ever have by reason of the loss of 

the anchor from the Erie Trader, and by reason of any of the allegations set forth in 

the State Court Action and the Limitation Action. This Court shall retain 

jurisdiction for the sole purpose of enforcement of the terms of this Consent 

Agreement. 

VII. DISPUTE RESOLUTION 

13. The Vessel Interests and the State Claimants stipulate that any i ' 

disputes related to the enforcement of this Consent Agreement and the performance 

of the obligations created herein shall first be the subject.of informal negotiation"s. 
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14. The Vessel Interests and the State Claimants further stipulate that 

this Consent Agreement constitutes a binding agreement that is subject to the laws 

of the State ofMichigan and the continuing jurisdiction of the Circuit Court for the 

30th Judicial Circuit in Ingham County, as set forth in section II above. 

VIII. EFFECT OF SETTLEMENT 

15. ·Except as provided in paragraph 14, nothing in this Consent 

Agreement shall be construed to create any rights in, or grant any cause of action 

to, any person other than the Vessel Interests and the State Claimants, and their 

respective successors and assigns. 

16. Nothing in this Consent Agreement shall establish or be construed to 

establish any liability on the part of the Vessel Interests or be used as evidence of 

any such liability on the part of the Vessel Interests. 

17. This Consent Agreement shall not preclude the Vessel Interests or the 

State Claimants from instituting a separate or ancillary action, in accordance with 

paragraph 14 to enforce the terms of this Consent Agreement. 

IX. MODIFICATION 

18. Any material modification of this Consent Agreement shall be made 

only by written agreement of the Vessel Interests and the State Claimants. 

X. NOTICES 

19. Whenever, under the terms of this Consent Agreement, notice is 

required to be given or a document is required to be sent by one party to another, it 
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shall be directed to the individuals at the addresses specified below, unless those 

individuals or their successors give notice of a change to the other parties in 
I
I 
I 

. 

writing. 

As to Vessel Interests: 
: I 
i ' 

David Groh 
President, VanEnkevort Tug & Barge, Inc. 
909 North Lincoln Rd. 
Escanaba, MI 49829 I 

I 
' 

M: 216-973-3157 
P: 906-786-1717 
dgroh@vtbarge.com 

As to the State Claimants: 

Daniel P. Bock 
Charles A. Cavanagh 
Assistant Attorneys General 
Environment, Natural Resources, and Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 

XI. SIGNATORIES 

20. The undersigned representatives of the Vessel Interests and the State 

Claimants each certify that they are fully authorized to enter into the terms and 

conditions of this Consent Agreement and to execute and legally bind such party to 

this document. This Consent Agreement may be executed in multiple counterparts, 

each of which sh~ll be deemed an original, but all of which, taken together, shall 

constitute one and the same instrument. 

10 

I 

mailto:dgroh@vtbarge.com


. . . I 

XII. FINAL AGREEMENT 

21. This Consent Agreement constitutes the final, complete, and exclusive 

understanding between the Vessel Interests and the State Claimants with respect 

to the settlement embodied in the Consent Agreement. The Vessel Interests and 

the State Claimants acknowledge that there.are no representations, agreements, or 

understandings related to the settlement other than those expressly contained in 

this Consent Agreement. 

22. Upon approval and entry of this Consent Agreement by the Court, this 

Consent Agreement shall constitute a final judgment between and among the 

JOYCE DR·AGANC 
Hon. Joyce Draganchuk 
30th Circuit Court Judge 
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THE UND.ERSIGNED PARTY enters into this Consent Agreement: 

FOR MOM ERIE TRADER, LLC and · \ 
VAN ENKEVORT TUG AND BARGE, { '..J., I 

' £..I} J~ ,,
1INC-. ;,,1~,; ,, s..1 ,<-7 " I . r~(/V ~,1J( I . 

5+,ue~ 6 . B>~ ftjfi..dp 24 -/ 7. ' Dated: December 28, 2018 
Steven B. Belgrade ~,)l 
Leahy, Eisenberg & Fraenkel, Ltd. 
33 W. Monroe Street, Suite 1100 
Chicago, IL 60603 
(312) 368-4554 

Dated: December 28, 2018 

sb b@lefltd.com 

Kevin B. Even (P38599) 
Smith Haughey Rice & Roegge 
Attorney for Defendant 
900 Third Street, Suite 204 
Muskegon,MI49440 
(231) 724-4320 
keven@shrr.com 
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THE UNDERSIGNED PARTY enters into this Consent Agreement: 

FOR BILL SCHUETTE, ATTo'RNEY 
GENERAL OF THE STATE OF 
MICHIGAN; THE MICHIGAN 
DEPARTMENT OF 
ENVIRONMENTAL QUALITY; ~nd 
THE MICHIGAN DEPARTMENT OF 
NATURAL RESOUCES 

7)~tf~04/!.( 
Daniel P. Bock (P71246) 
Assistant Attorney General 
Environment, Natural Resources, and 
Agriculture Division 
Attorney for Plaintiffs 
P.O. Box 30755 
Lansing, MI 48909 
(517) 373- 7540 
bockd@michigan.gov 

Dated: December 28, 2018 

LF: Van Enkevort Tug and Barge USDC-WD (DNR-DEQ)/AG# 2018-0216066-B/Consent Decree 2018-12-28 
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