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DEFENDANT ATTORNEY GENERAL DANA NESSEL’S RESPONSE TO

PLAINTIFFS’ 02/06/2024 MOTION FOR A PRELIMINARY INJUNCTION

ARGUMENT

Plaintiffs, Northland Family Planning Center, Northland Family Planning

Center Inc. East, Northland Family Planning Center Inc. West, and Medical

Students for Choice, have requested that this Court enter a preliminary injunction

enjoining Defendants, Attorney General Dana Nessel, Michigan Department of

Licensing and Regulatory Affairs Director Marlon Brown, and Michigan

Department of Health and Human Services Director Elizabeth Hertel, from

enforcing MCL 333.17015 and MCL 333.17015a, which Plaintiffs have termed “the

Challenged Laws.” In their verified complaint and motion for a preliminary

injunction, Plaintiffs categorize the provisions of the Challenged Laws into three
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distinct groups: the “24-Hour Delay,” “Mandatory Biased Counseling,” and the
“Provider Ban.”

The Attorney General agrees that—given the evidence cited in Plaintiffs’
verified complaint and motion for a preliminary injunction (see, e.g., Verified
Compl, pp 25-39; Mot for PI, pp 2—8)—Plaintiffs are likely to succeed on the merits
of their argument that the 24-Hour Delay, Mandatory Biased Counseling, and
Provider Ban provisions of the Challenged Laws do not pass muster under the
“compelling interest” test of Article 1, § 28, of Michigan’s 1963 Constitution. The
Attorney General also agrees that the other preliminary injunction factors are
satisfied in this context. Mich Coal of State Employee Unions v Civil Serv Comm,
465 Mich 212, 225 n 11 (2001) (explaining four-factor test for issuance of
preliminary injunction). Therefore, the Attorney General does not oppose entry of a
preliminary injunction enjoining enforcement of the 24-Hour Delay, Mandatory
Biased Counseling, and Provider Ban provisions of the Challenged Laws.!

It appears, however, that Plaintiffs seek a preliminary injunction that far
exceeds this scope. That is, Plaintiffs seemingly request that this Court enjoin the
enforcement of the Challenged Laws as a whole. Yet, the Challenged Laws contain
various provisions that cannot be described as falling within the 24-Hour Delay,
Mandatory Biased Counseling, or Provider Ban categories. For instance, both MCL

333.17015 and MCL 333.17015a contain provisions aimed at confidentiality and

1 The Department of Attorney General has erected a conflict wall in this case, and it
is the Attorney General’s understanding that a team of attorneys representing the
State of Michigan will be moving to intervene in this lawsuit to defend the
Challenged Statutes.
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domestic violence prevention. E.g., MCL 333.17015(19); MCL 333.17015(11)(1)(iv);
MCL 333.17015a(2)—(5).

Plaintiffs advance no argument as to why § 28 would invalidate provisions
such as these. And, notably, MCL 333.17015(17) expressly provides:

If any portion of this act or the application of this act to any person or

circumstances is found invalid by a court, that invalidity does not

affect the remaining portions or applications of the act that can be

given effect without the invalid portion or application, if those
remaining portions are not determined by the court to be inoperable.

As such, while the Attorney General does not contest the entry of a preliminary
injunction enjoining enforcement of the 24-Hour Delay, Mandatory Biased
Counseling, and Provider Ban provisions of the Challenged Laws, under MCL
333.17015(17), the Attorney General believes that the preliminary injunction should
be narrowly drawn to enjoin enforcement of only those provisions, leaving in place

those portions of the Challenged Laws that do not implicate § 28.

CONCLUSION AND RELIEF REQUESTED

For these reasons, the Attorney General does not oppose Plaintiffs’ request
for a preliminary injunction enjoining the enforcement of the 24-Hour Delay,
Mandatory Biased Counseling, and Provider Ban provisions of the Challenged
Laws. However, the Attorney General respectfully requests that this Court limit

the scope of such preliminary injunction to apply to only those provisions.
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Respectfully submitted,

Dana Nessel
Attorney General

/s/Kyla L. Barranco

Kyla L. Barranco (P81082)
Assistant Solicitor General
Attorney for Defendant Attorney
General Nessel
Solicitor General Division
P.O. Box 30212
Lansing, MI 48909
(517) 335-7628

Dated: February 27, 2024 barrancok@michigan.gov

PROOF OF SERVICE

Kyla L. Barranco certifies that on February 27, 2024, she served a copy of the
above document in this matter on:

Counsel of record via MiFILE:
David A. Moran
Rabia Mugaddam

Counsel of record via US Mail and electronic mail:
Alexandra Willingham, NY Bar #5851712

Center for Reproductive Rights

199 Water Street, 22rd Floor

New York, NY 10038

awillingham@reprorights.org

Jared Bobrow

Orrick, Herrington & Sutcliffe LLLP
1000 Marsh Road

Menlo Park, CA 94025
1bobrow@orrick.com

Meghan Kelly

Orrick, Herrington & Sutcliffe LLP
51 West 52nd Street

New York, NY 10019
meghan.kelly@orrick.com

/s/Kyla L. Barranco
Kyla L. Barranco (P81082)
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