STATE OF MICHIGAN
DEPARTMENT OF INSURANCE AND FINANCIAL SERVICES

Before the Director of the Department of Insurance and Financial Services

In the matter of:

Department of Insurance and Financial Services, Docket No. 23-022248
Case No. 23-17286-CU
Petitioner,
v

Joseph Rassette,

Respondent.
/

ISSUED AND ENTERED
on October 13, 2023
by Sarah Wohlford
Senior Deputy Director

FINAL DECISION

l. INTRODUCTION

On September 13, 2023, Administrative Law Judge David B. Marmon (Judge Marmon) issued a
Proposal for Decision (PFD) concerning the Petitioner’s Notice of Intention to Prohibit granting Petitioner’s
Motion for Summary Disposition. Judge Marmon recommended that the Director of the Department of
Insurance and Financial Services (Director) issue a final decision consistent with the Findings of Fact and
Conclusions of Law as outlined in the PFD. The factual findings in the PFD are in accordance with the
preponderance of the evidence and the conclusions of law are supported by reasoned opinion. In addition,
neither party filed exceptions to the PFD. Michigan courts have long recognized that the failure to file
exceptions constitutes a waiver of any objections not raised. See Attorney General v Public Service Comm’n,
136 Mich App 52 (1984); see also MCL 24.281. For these reasons, and as set forth below, the PFD is
adopted in full.

IIl. FINDINGS OF FACT

The Findings of Fact in the September 13, 2023, PFD are adopted in full and made part of this Final
Decision. The Findings of Fact are summarized as follows:

1. Respondent was employed as the Vice President of Information Technology by Michigan
Educational Credit Union, a state-chartered federally insured credit union located in Plymouth,
Michigan, Charter No. 0213 (the “Credit Union”) for approximately seventeen (17) years.
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2.

Beginning April 2020 and through December 2022, Respondent utilized his position to
misappropriate funds totaling over forty thousand ($40,000.00) dollars for personal benefit. This was
primarily accomplished by submitting approximately forty-one (41) invoices to the Credit Union that
were either fraudulent or based upon inappropriately altered documentation.

In December 2022, the Credit Union terminated Respondent's employment, collected a portion of
the misappropriated funds from Respondent's share account, and issued a demand for
reimbursement for the remaining funds. In January 2023, Respondent repaid known losses to the
Credit Union.

Respondent's bond was revoked in March 2023.
lIl. CONCLUSIONS OF LAW

The Conclusions of Law in the PFD are in accordance with the preponderance of the evidence and

are adopted in full and made part of this Final Decision. The Conclusions of Law are summarized as follows:

1.

Petitioner has established by default that Respondent has violated Michigan law, committed or
engaged in an act, omission, or practice that constitutes a breach of fiduciary duty, or has engaged
in conduct or practice with respect to the domestic credit union that resulted in substantial financial
loss or other damage to the credit union, or is otherwise unfit to participate in the conduct of the
affairs of the domestic credit union.

Respondent has provided a basis for an Order of Prohibition, consistent with the provisions of
Section 212 of the Act, MCL 490.212.

IV. ORDER

Therefore, it is ORDERED that:

A
B.

The PFD is adopted and made part of this Final Decision.
The Respondent’s Motion for Summary Disposition is GRANTED.

Respondent Joseph Rassette is prohibited from participating in any manner in the conduct of the
affairs of any domestic credit union, and from continuing or commencing to hold office, or
participating in any manner as prescribed by the Credit Union Act.

Anita G. Fox, Director
For the Director:

%ﬁm& W M{om/

Sarah Wohlford
Senior Deputy Director
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PROPOSAL FOR DECISION

Procedural History
This is a proceeding held under the Credit Union Act, MCL 490.101 et seq. This

contested case is also held in accordance with the Administrative Procedures Act, MCL
24.201 et seq. (APA), and the Administrative Hearing Rules of the Michigan Office of
Administrative Hearings and Rules, Mich Admin Code R 792.10101 et seq. (Hearing
Rules).

This proceeding commenced with the Department of Insurance and Financial
Services (DIFS, or Petitioner), issuing a Notice of Intention to Prohibit (Notice) to
Joesph Rassette, (Rasette, or Respondent), on July 17, 2023. Included in the Notice is
a Statement of Factual Allegations in support of the Notice. Also included within the
Notice is a Notice of Hearing listing the date and time of the hearing, the name of the
Administrative Law Judge (ALJ), and call-in instructions.

On July 7, 2023, DIFS sent a Request for Hearing to the Michigan Office of
Administrative Hearings and Rules (MOAHR). The Request for Hearing stated the

issue as whether “to remove Respondent from employment and prohibit Respondent’s
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further participation in any manner in the conduct of the affairs of any domestic credit
union.” On July 21, 2023, MOAHR issued a Notice of Telephone Hearing stating this
same issue and scheduling the hearing for 9:00 a.m. on September 5, 2023.

On September 5, 2023, the contested case hearing was held by telephone as
scheduled. Petitioner was represented by DIFS Staff Attorney Elizabeth R. Husa. Also
present for Petitioner were Jeff Cusmano, Vice President of Michigan Educational
Credit Union, (MECU), Kevin Fineran, Chief Financial Officer of MECU, Kyle Harris,
Digital Service Manager, MECU, Denice Schultheiss, Director, Office of Credit Unions
for DIFS, and Andrew Bedard, Assistant Director of the Michigan Office of Credit Unions
for DIFS. Respondent failed to call into the conference line.

After determining that Respondent was properly served notice of the hearing, the
undersigned permitted Petitioner to proceed in Respondent’s absence. The hearing
proceeded pursuant to Section 72 of the APA. A default was requested and granted on
behalf of Petitioner pursuant to Section 78 of the APA.

MCL 24.272, Sec. 72(1) of the APA states:

(2) If a party fails to appear in a contested case after proper service of

notice, the agency, if no adjournment is granted, may proceed with the
hearing and make its decision in the absence of the party. MCL 24.272(1).

MCL 24.278, Sec. 78(2) of the APA states:

(2) Except as otherwise provided by law, disposition may be made of a
contested case by stipulation, agreed settlement, consent order, waiver,
default or other method agreed upon by the parties. MCL 24.278(2).

The following exhibits were offered by Petitioner and admitted into evidence:
P-1  Notice of Intention to Prohibit with Statement of Factual Allegations
P-2  Certificate of Service for Notice of Intention to Prohibit

P-3  12/30/22 Letter from Leduc Law Group demanding reimbursement of
embezzled funds on behalf of MECU

P-4 Summary of Transactions through which Embezzlement Occurred
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P-5 3/01/2023 Plymouth Twp Police Report
P-6  Proposed Order of Prohibition

At the conclusion of the hearing, the record was closed.

Issue and Applicable Law

Whether Respondent should be removed from employment and any further
participation in any manner in the conduct of the affairs of any domestic credit union,
pursuant to the Credit Union Act, MCL 490.101 et seq.

Section 212 of the Credit Union Act, MCL 480.212 states:

(1) If in the opinion of the commissioner a director, officer, or employee of
a domestic credit union, or any other person who participates in the
conduct of the affairs of the domestic credit union, has committed any
violation of law or rule or of a cease and desist order or other order of the
commissioner that has become final, or has engaged or participated in
any unsafe or unsound practice in connection with the domestic credit
union, or has committed or engaged in any act, omission, or practice that
constitutes a breach of fiduciary duty of that person, and the commissioner
determines that the domestic credit union has suffered or will probably
suffer substantial financial loss or other damage or that the interests of its
members and depositors could be seriously prejudiced by reason of the
violation or practice or breach of fiduciary duty, the commissioner may
serve upon the person a written notice of intention to remove that person
from office.

(2) If in the opinion of the commissioner a director, officer, or employee of
a domestic credit union, or another person who participates or has
participated in the conduct of the affairs of the domestic credit union, has
engaged in conduct or practice with respect to the domestic credit union or
another business organization that resulted in substantial financial loss or
other damage, or is otherwise unfit to participate in the conduct of the
affairs of the domestic credit union, the commissioner may serve upon that
person a written notice of intention to remove the person from office or to
prohibit the person's further participation in any manner in the conduct of
the affairs of any domestic credit union.

(3) If the commissioner considers it necessary for the protection of a
domestic credit union or the interests of its shareholders or depositors that
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a person served with a notice of intention under subsection (1) or (2) is
suspended from office or prohibited from further participation in any
manner in the conduct of the affairs of the domestic credit union, the
commissioner may serve upon that person a written notice suspending
him or her from office or prohibiting him or her from further participation in
any manner in the conduct of affairs of the domestic credit union. A
suspension or prohibition is effective upon service of the notice and unless
stayed by a court in a proceeding under section 213 remains in effect until
the administrative proceedings against the person are completed and the
commissioner dismisses the charges specified in the notice, or until the
effective date of the order if an order of suspension or prohibition is
issued. The commissioner shall also serve a copy of the notice on the
domestic credit union.

(4) A notice of intention to remove a person from office or to prohibit
participation in the conduct of the affairs of a domestic credit union shall
contain a statement of the facts constituting grounds for the removal, and
fix a time and place for a hearing. Except as otherwise approved by the
commissioner, the hearing shall be held not earlier than 30 days nor later
than 60 days after the date of service of the notice. The failure of a person
to appear at the hearing in person or by a duly authorized representative
is consent to the issuance of an order of removal or prohibition. If the
person consents, or if after the hearing the commissioner finds that any
grounds specified in the notice have been established, the commissioner
may issue an order of suspension or removal from office, or prohibition
from participation in the conduct of the affairs of the domestic credit union,
as appropriate. An order based on the finding of the commissioner is
effective on the thirty-first day after service on the domestic credit union
and the person concerned. An order by consent is effective at the time
specified in the order. An order is effective and enforceable unless it is
stayed, modified, terminated, or set aside by the commissioner or a
reviewing court.

Findings of Fact

Based on the default entered against Respondent, together with documents
admitted to the record, as well as the Notice of Intention to Prohibit, the following facts

are found to be established:
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1. Respondent was employed by Michigan Educational Credit Union, a state-
chartered federally insured credit union located in Plymouth Michigan, Charter
No. 0213 (Credit Union) as the Vice President of Information Technology for

approximately seventeen (17) years. (Established by default).

2. Between April 2020 through December 2022, Respondent utilized his
position to misappropriate funds for personal benefit, totaling over forty thousand
($40,000.00) dollars. This was primarily accomplished by submitting
approximately forty-one (41) invoices to the Credit Union that were either
fraudulent or based upon other inappropriately altered documentation.
(Established by default; Exhibit P-4).

3. In December 2022, the Credit Union terminated Respondent's
employment, collected a portion of the misappropriated funds from Respondent's
share account, and issued a demand for reimbursement for the remaining funds.
In January 2023, Respondent repaid known losses to the institution.
(Established by default, Exhibits P-3, P-5).

4. Respondent's bond was revoked by CUMIS Insurance in March 2023.
(Established by default).

Conclusions of Law

The principles that govern judicial proceedings also apply to administrative
hearings. 8 Callaghan’s Michigan Pleadings and Practice (2" ed), §60.48. Petitioner
has the burden of proof to show by a preponderance of the evidence that Respondent
has violated Michigan law, committed or engaged in an act, omission, or practice that
constitutes a breach of fiduciary duty, or has engaged in conduct or practice with
respect to the domestic credit union that resulted in substantial financial loss or other
damage to the credit union, or is otherwise unfit to participate in the conduct of the
affairs of the domestic credit union. As the Michigan Supreme Court has stated, “[p]roof

by a preponderance of the evidence requires that the fact finder believe that the
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evidence supporting the existence of the contested fact outweighs the evidence
supporting its nonexistence.” Blue Cross and Blue Shield of Michigan v Milliken, 422
Mich 1; 367 NW2d 1 (1985). See also, Martucci v Ballenger, 322 Mich 270; 33 NW2d
789 (1948). Based on the default ruling granted for Petitioner and against Respondent
under Section 78(2) of the APA, cited and quoted above, the factual and legal
allegations set forth in the Formal Complaint are taken as true and proven. Under the
APA, there is no requirement for a full evidentiary hearing when all alleged facts are
taken as true. Smith v Lansing School District, 428 Mich 248; 406 NwW2d 825 (1987).

MCL 490.212(4) states in pertinent part, “[t]he failure of a person to appear at the
hearing in person or by a duly authorized representative is consent to the issuance of
an order of removal or prohibition.” Accordingly, by failing to appear, Respondent has
consented to the issuance of an order of removal or prohibition. Further, Petitioner has
established by default that Respondent has violated Michigan law, committed or
engaged in an act, omission, or practice that constitutes a breach of fiduciary duty, or
has engaged in conduct or practice with respect to the domestic credit union that
resulted in substantial financial loss or other damage to the credit union, or is otherwise
unfit to participate in the conduct of the affairs of the domestic credit union. Accordingly,
Respondent has provided a basis for an Order of Prohibition, consistent with the
provisions of Section 212 of the Act, MCL 490.212.

Proposed Decision

The undersigned proposes that the above findings of fact and conclusions of law
be adopted in a final order that prohibits Respondent from participating in any manner in
the conduct of the affairs of any domestic credit union, and from continuing or
commencing to hold office, or participating in any manner as prescribed by the Credit
Union Act. The undersigned further proposes that that Petitioner's Director enter an
Zg
David B. Mafmon
Administrative Law Judge

order as set forth by Petitioner in its Exhibit P-5
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NOTICE OF OPPORTUNITY TO FILE MOTION TO SET ASIDE DEFAULT
Mich Admin Code, R 792.10134 (2) provides:

Rule 134. (2) Within 7 days after service of a default order, the party
against whom it was entered may file a written motion requesting the order
be vacated. If the party demonstrates good cause for failing to attend a
hearing or failing to comply with an order, the administrative law judge
may reschedule, rehear, or otherwise reconsider the matter as required to
serve the interests of justice and the orderly and prompt conduct of
proceedings.

Any motion under Rule 134(2) shall be filed electronically with MOAHR, referencing
Docket No. 23-022248, at the following e-mail address:

MOAHR-GA@michigan.gov and copied to all persons or parties listed on the attached
Proof of Service.

Exceptions
In accordance with MCL 24.281 and Mich Admin Code R 792.10132, a party may

file Exceptions to this Proposal for Decision (PFD) within 21 days after the PFD is

issued. An opposing party may file a Response to Exceptions within 14 days after

exceptions are filed. Exceptions/Responses shall include the case name and docket

number and be sent by e-mail (preferred) to: MOAHR-GA@michigan.gov, by regular
mail to: MOAHR-General Adjudication, P.O. Box 30695, Lansing, Ml 48909, or by fax
to: 517-763-0148. Also, a copy of Exceptions/Responses must be sent by e-mail to:

swinsonr@michigan.gov or by regular mail to: Department of Insurance and Financial

Services, Office of General Counsel-Attn: Randie Swinson, P.O. Box 30220, Lansing,
Michigan, 48909. A copy of any Exceptions/Responses must be timely sent to all other
parties and attorneys of record in this matter.

Notice to Agency to Provide MOAHR with Subsequent Agency or Court Orders

The state agency that is a party to this matter, and/or referred this matter to
MOAHR, shall serve MOAHR with any subsequent orders entered as a result of this
ALJ’s decision or proposed decision, including but not limited to the agency’s final order,
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order to remand the matter to MOAHR for further proceedings, or order on appeal, as

soon as practicable following entry of the order to:

Michigan Office of Administrative Hearings and Rules, General Adjudication, by
email (preferred) to: MOAHR-GA@michigan.gov; or by regular mail to:
MOAHR-GA, P.O. Box 30695, Lansing, Michigan 48909-8195.

See: Mich Admin Code, R 792.10120(2)(i).
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