Michigan Department of Natural Resources

PoLicy AND PROCEDURE

28.46-05 — Easements for Public Utilities and Public Roads on DNR
Managed Land

Revised: 04/09/2025

Reviewed: 04/09/2025

Review Schedule: 3 Years

Next Review: 04/09/2028

Supersedes:
28.46-05 — Easement for the Use of State Lands (Issued: 12/08/1994)

Issue/Purpose:

The purpose of this policy and procedure is to clearly define the Department of Natural
Resources’ (Department) responsibility in issuing and enforcing easements for public utilities
across DNR-managed, state-owned land and provide a consistent process when evaluating
applications for the same.

Definitions:
Applicant: The company representative or their agent, applying for the easement.

Cultural Resources: Including historic resources, relate to the ideas, customs, and social
behavior of a society and may include tangible remains of past human activity. Buildings,
structures, prehistoric sites, historic or prehistoric objects, rock inscription, earthworks, canals,
or landscapes are examples of cultural resources.

Department Reviewers: The Department staff members identified by each Division responsible
for providing approval and/or comment as part of the application to review to the Primary
reviewer.

Land Administrating Division (LAD): The division identified by the Director to manage all land
use responsibilities and apply the Department’s mission and management philosophy, policies,
and procedures to the land(s). The three primary Land Administrating Divisions include Forest
Resources Division (FRD), Parks and Recreation Division (PRD), and Wildlife Division (WLD).

LAD Land Use Lead (Division Designee): The LAD representative responsible for overseeing
land use decisions.

Responsible Party: The party who holds the easement interest on state-owned land.

Non-Exclusive Use: An authorized activity which allows a shared use of property in which no
Grantee has exclusive rights to use or provide services.

Grantee: The entity who will operate and maintain the installed infrastructure under the granted
easement.
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Primary Reviewer: The LAD representative responsible for assisting the applicant at a Unit.
(e.g., PRD Lands Team Member, FRD-unit manager/land use specialist, WLD-
biologist/technician).

Public Services: Essential services to the public.

Unit: The facility or location of Department managed land where the proposed use will occur
(e.g., state park, state game area or state forest management unit.

Policy:

The Department manages public land under the following provision of the Natural Resources
and Environmental Protection Act, 1994 PA 451, as amended (NREPA); Article 1, Part 5
General Powers and Duties, section 504; and Article 1, Part 21, Subpart 15, Protection of the
State-Owned Lands. The Department’s management of state lands is also governed by State
Land Use Rules, 2001 AC, R 299.921-R 299.933.

The Department may grant easements for public utilities over state lands, under terms and
conditions the department determines reasonable, under provisions found in Article 1, Part 21,
Subpart 9.

The Department also has specific statutes that guide its decision-making procedures. Whether
or not an easement may be granted and conditions and requirements imposed on a granted
easement will be determined by these additional considerations. Examples can be found in the
Considerations section.

Note that a utility easement is required from the Department whenever the utility is being
installed on DNR-managed state-owned land. If the utility is being installed within an existing
road right-of-way maintained by the county road commission, an easement is required in
addition to a permit from the county road commission. If the utility can be fully installed within
the cleared and maintained right-of-way of the county-maintained road, where installation and
maintenance will not require any additional vegetation clearing, the Department may elect to
waive the easement fee associated with that portion of the easement request. Any installation
that will disturb vegetation or habitat will be charged an easement fee.

General Information:

The Michigan Department of Natural Resources (DNR) may grant easements, upon terms and
conditions the department determines just and reasonable, for the purpose of constructing,
erecting, laying, maintaining, and operating pipelines, electric lines, and telecommunication
systems, over, through, under, and upon any and all lands belonging to or held in trust which
are under the jurisdiction of the Department. Utility easements burdening Department managed
lands will be granted where they provide necessary and beneficial public services and when
conditions and requirements can be established which will effectively mitigate the impact on the
natural environment, and when such uses are not in conflict with the primary use or purpose for
which the state lands were acquired or are being used.

Requirements:
1. Submission of a complete and accurate application for public utilities from an
applicant.
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2. A determination made by the Department that the requested easement will not conflict

with the primary use or purpose for which the state lands were acquired or are being
used.

Considerations:
When reviewing an application for a utility easement over Department managed lands, consider
the following:

Does the proposed easement conflict with the primary use of the land? The
Department has the duty to protect and preserve lands and other property under its
control. The granting of a public utility easement across public trust land is secondary to
this responsibility.

Does the proposed easement conflict with program requirements or other land
acquisition or fund source protections? Reference land acquisition documentation in
Land Ownership Tracking System (LOTS). Examples of lands with restrictions, include
Pittman Robertson/Dingell Johnson lands, Hanson Lands and Military Lease Lands.
Does the proposed easement comply with applicable statutes, administrative
rules, Land Use Orders of the Director (LUOD), Wildlife Conservation Orders
(WCO), Department and Division policies and/or management plans? Conflicts may
not necessarily result in an initial denial of the application; use permits, and contracts
may be utilized to make a conditional exception. In these cases, the LAD Land Use
Program Staff should be consulted.

Could the proposed easement adversely impact threatened, endangered, or
special concern species, cultural or natural resources? This may include impacts to
unique, sensitive, or protected areas including natural areas. In these cases, consult with
other resource specialists or the appropriate LAD Land Use Program Staff.

Does the benefitted property of the proposed easement have permanent legal
access? Permanent legal access to the benefitted property of a proposed utility
easement is required prior to a utility easement being granted. If a utility will benefit
multiple properties, a minimum of one benefitted property must first establish permanent
legal access across the same route.

Does the proposed easement comply with Forest Certification requirements?
Under P.A. 451 of 1994 as amended in section 52505, the department is to seek and
maintain third-party certification for the management of the state forest. Following the
effective date of this act, the department has been certified and maintains that
certification by both the Sustainable Forestry Initiative® and the Forest Stewardship
Council®. Both of these certifying bodies have standards ensuring forest sustainability
that the department is measured against. While utility easements may not be directly tied
to sustainable forest management, there are standards within certification that require
the department to evaluate the potential short and long-term impacts of all intrusive
activities to ensure compliance with those standards. Utility easements are deemed
intrusive as they are a site disturbing activity impacting soil and/or vegetation that may
potentially influence water quality, rare species, special sites (cultural, ecological,
geological, and historic), or site productivity. The SFI and FSC forest management
standards have specific requirements for management of rare, threatened and
endangered species; forests of Exceptional Conservation Value/High Conservation
Value (which include old growth, ecological reference areas, are rare ecological
communities); and sites of special cultural significance to indigenous peoples.
Management activities (including logging) for any purpose other than ecological
improvements are prohibited in areas protected for such values.
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¢ Do the easement terms and conditions adequately define end of life and
restoration requirements? The Department, as steward of the State lands, may require
additional or more stringent construction, restoration and maintenance conditions than
may be required under individual regulatory permits, orders, and licenses for a project.

¢ Are there adequate protections to prevent the spread of disease and/or invasive
species? Easements can include additional conditions that protect from the spreading of
disease, such as requiring no disturbance during sensitive seasons.

o Does the proposed easement impact access to DNR-managed land for land
management and public recreation? Impacts to trails and roads, including the
maintenance of them, are evaluated during the review process and any negative impacts
to being able to maintain access or perform routine maintenance to DNR-maintained
road infrastructure are significant factors that are weighed during the review process.

¢ Is the easement being requested over railbanked property? Easements won't be
granted over federally railbanked property or property preserved under PA 295 of 1976
that is under DNR management. A utility may be granted permission under a different
form, such as an operating agreement.

Process for Requesting an Easement for Public Utilities over Department
Managed Lands:

Applicants must first contact the Primary Reviewer to discuss the proposed easement. Applicant
is responsible for providing minimum required information to the Primary Reviewer.

After the initial consultation with the Primary Reviewer, applicants must submit a complete
Easement Application for Utility or Public Road (PR6288). Applications must be accurate and
include an accurate survey, meeting the guidelines listed on the application.

Standard Framework:
General Information

o All utility lines shall be buried and maintained to a minimum depth of four (4) feet.
Exceptions may be granted by the Department.

o Under inland lakes and streams regulated by Part 301, Inland Lakes and
Streams, utility lines shall be buried a minimum of ten (10) feet below the bottom
substrate of the lake or stream.

o Fees for utility easements shall be based on the Department easement fee schedule or
upon individual appraisal at the option of the Department. Easements falling within the
cleared and maintained right-of-way of a county-maintained road may be eligible for a
waiver of fees.

¢ Right-of-way clearings should be kept to the minimum width necessary for construction.
Existing cleared rights-of-way should be used wherever possible.

o [f utilizing the footprint of existing roads, Primary Reviewer should determine the most
appropriate set back from the road footprint to establish the best placement of a utility,
as well as appropriate markers of utility crossings.

e The Department may charge a Timber Consideration Fee for the removal of timber
within the requested easement area. The concept of the timber consideration fee
recognizes the potential timber value of an average acres of land over the next three
successive harvests which will not be realized due to the issuance of an easement. The
amount charged will be based on the Department’s Timber Consideration Fee Schedule.
All timber involved on an easement for a right-of-way or installation site becomes the
property of the grantee upon payment of a timber consideration fee. The grantee is then
responsible for removal or disposal of the forest products.
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o Note that the DNR has granted easements where timber rights were retained.
Existing easements should be reviewed to determine what the Grantee is
required to do with trees removed during maintenance.

¢ During co-management review, it may be determined that additional application
materials are required before a decision is made to approve or deny an application.
Additional requirements may include an environmental assessment report, a biological
study, or an archaeological study. The need for additional materials will be determined
by the Department. Applications that require additional information will be placed on hold
until provided.

e Temporary storage of equipment and workspace and additional clearing for construction
and maintenance may be authorized under a separate Land Use Permit.

o Utility infrastructure, such as meters, taps, and valve sites or fiber cabinets and huts,
may be installed within the granted utility easement right-of-way, if permitted under the
easement terms. Utility infrastructure that requires installation outside of the easement
right-of-way, or that requires exclusive use, such as fenced sites, would require a
surface use lease.

Public Roads

o Easements for public road rights-of-way are granted to duly authorized public agencies.
Any proposed improvement beyond the used portion of a designated public road
traversing state land, for which there is no conveyance of record, must be authorized by
an easement.

¢ New right-of-way width shall normally be granted for 66 feet but may be wider if
necessary. The burden of proving the necessity for wider than 66 feet is on the
applicant. Documented safety and maintenance needs are examples of reasons to
consider granting a wider right-of-way than 66 feet. Impact on the resource as
determined by the Department will still be the primary factor in determining the width to
be granted.

Electric/Telecommunications

e Public utilities that benefit private properties should be located on private lands as much
as possible.

e Overhead electric lines will only be considered where there is a strongly documented
need. Overhead electric line easements will not exceed 100 feet wide.

Pipelines

¢ Recommended R-O-W Widths for Liquid, Oil and Gas Pipeline: Easements

o 1”to 4” diameter — Up to 20’

o 47to 12" diameter — 20’

o 12" to 36” diameter — 30’

¢ Pipeline easements should specify the products being moved through the pipeline and
identify the associated wells and facilities. The intended purpose of the granted
easement is developed through these stated specifications.

Assignments and Amendments:

Subject to the terms and conditions of the granted easement, application for consent to
assignments must be made to the Department. Easements may be assigned by the Grantee if
so approved by the Department and if the easements terms and conditions don’t prevent such
assignment. Easements that are assigned without the consent of the Department may be
terminated at the discretion of the Department.

In limited circumstances, an easement holder may apply to the Department for an amendment
to the easement. Amendments will be minor changes and may include additional uses, a new
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location, or to extend end of life. Charges for these amended easements will be determined by
the Department. A proposed amendment requires a pre-application review.

Violation of Easement Rights:

It is the responsibility of the LAD to monitor grantee’s compliance with the conditions listed on a
granted easement. There are times when Department staff will identify easement violations by
the easement holder and a third party. Examples of easement violations include noncompliance
with construction conditions, installation outside the easement footprint, unauthorized co-
location, utility infrastructure not buried to a sufficient depth, easement not being used for its
intended purpose, overburdening the easement, and/or no documented DNR consent to an
assignment of the easement. In order for an easement to remain valid, all terms and conditions
of that easement must be abided by. Department staff will work with easement violators to bring
their easement use into compliance. If compliance is not achieved, enforcement actions will be
taken. Enforcement actions may include terminating the easement, charging damages, requiring
restoration, invoking bonds, the Responsible Party being placed on the Department’s hold-
action list, and/or litigation.

Administering Divisions:
Finance and Operations Division, Fisheries Division, Forest Resources Division, Parks and
Recreation Division, Wildlife Division, Michigan History Center

Procedure:
Who: Does What:

Applicant 1. Contact the Primary Review to discuss the proposed
easement.

NOTE: Applicant is responsible for providing minimum
required information to the Primary Reviewer. Minimum
required information includes a map of the proposed utility
installation, a complete project plan, and details about how
the proposed utility intersects with state land.

Primary Reviewer 2. Advise applicant, in writing, of any known resource
constraints, management, and/or legal/policy concerns.

NOTE: Review and response from the Primary Reviewer
does NOT constitute approval of the proposed easement
application.

Applicant 3. Submits a completed easement application (PR6288) to
the Department to initiate processing by Real Estate
Services Section (RES), with appropriate application fee.

RES Application Reviewer 4. Reviews the application for completeness and accuracy,
verifies the application was signed by the applicant and
primary reviewer, confirms the appropriate fee has been
paid, identifies DNR parcels, and determines if there are
any non-resource factors that may prohibit easement
issuance. Assigns a case number and associates related
parcels in LOTS.

NOTE: The RES Application Reviewer will process
applications in the order they were received. If an
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Who:

Applicant

RES Application Reviewer

LAD District Supervisor

Primary Reviewer

Department Reviewers

10.
11.

Does What:

application is returned to provide incomplete information,
the application will not be further processed until a
complete application is received. Upon receipt of a
corrected application, it will be reviewed again in the order
received.

If the application is incomplete, contacts the applicant
regarding missing documentation/information.

Provides additional documentation/information to RES
Application Reviewer, if applicable.

Distributes complete application to LAD District
Supervisor, Unit Manager or equivalent, and applicable
Land Use Team Members with a note that a Chief Memo
approving or denying the requested easement is due in
thirteen (13) weeks.

NOTE: Listed timelines are subject to change.

Identifies Primary Reviewer for application and
communicates this in writing to Primary Reviewer and
RES Application Reviewer. The default Primary Reviewer
is the LAD Unit Manager or equivalent. The LAD District
Supervisor has 7 days to complete.

Identifies primary and ancillary co-management staff after
analysis of potential natural resource impacts (using tools
such as Conservation Area Reviewer and/or LURE GIS
Tools). Primary Reviewer has 14 days to complete.

Co-management review will include:

FRD District Supervisor, FRD Unit Manager, WLD Field
Operations Manager, WLD Biologist, WLD Threatened
and Endangered Species Coordinator (if applicable), PRD
Lands Team Member, PRD District Supervisor (if within a
State Park or State Forest Campground boundary), PRD
Trails Analyst (if within 500 feet of a designated trail or
pathway), FD Unit Manager (if within 500 feet of water),
FD Natural Rivers Representative (if within 500 feet of a
designated Natural River), DNR Archeology, EGLE
Representative (if state bottomlands are involved),
Minerals Management Section Reviewer, and any other
identified reviewers.

Initiates co-management review.

Conducts a department review to determine if the
proposed easement appears to be compatible with state
laws, administrative rules, orders (LUOD or WCO), and
Department/Division management plans. Determines what
conditions and requirements must be included in the grant
of easement, if any. Department Reviewers have 28
days to complete.
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Who:

Primary Reviewer

LAD District Supervisor

12.

13.

14.

15.

16.

Does What:

Once the review is complete, sends the review and any
documentation to the Primary Reviewer.

Tracks the Department Reviewers comments and
recommendations. Assures that co-management review is
comprehensive, and comments have been received from
all Department Reviewers.

NOTE: If additional application materials are required to
complete the field review, the Primary Reviewer will
contact the applicant directly to discuss those
requirements prior to finalizing the review. The application
may be placed on a hold status while additional materials
are being collected and reviewed. If the application is
placed on hold, the Primary Reviewer will contact RES
Application Reviewer in writing to notify of hold. When the
additional application materials are received, the Primary
Reviewer will again notify the RES Application Reviewer
that the application review has resumed.

Completes ROW Report Form to determine if the
requested easement may be approved by the Department
and what considerations and requirements must be
included. Collects final signature and approval on the
ROW Report Form. Required signatures and approval are
at the discretion of the Primary Reviewer. Primary
Reviewer has 14 days to complete.

NOTE: An administratively complete ROW Report Form
will include all considerations identified and signatures
from co-management reviewers. The report should cover
(1) a statement that the right-of-way installation is
recommended for approval, an approval with
modifications, or a denial and reason for said modification
or denial; (2) aesthetic considerations, endangered
species, or unusual values involved; (3) any special
construction, maintenance and operation conditions
recommended; (4) any applicable restoration
requirements; (5) the Timber Consideration Fee to be
charged.

Forwards the compiled co-management review comments
and concerns, the complete ROW Report Form, the
application, and rationale for approval/denial to the District
Supervisor for review

Reviews and forwards the compiled co-management
review comments and concerns, the complete ROW
Report Form, the application, and rationale for
approval/denial to the LAD Land Use Lead for review.
LAD District Supervisor has 7 days to complete.
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Who:

LAD Land Use Lead

LAD Chief

RES Application Reviewer

Applicant

RES Application Reviewer

RES Section Manager

17.

18.

19.

20.

21.

22.

23.
24.

Does What:

Drafts a Chief Memo. If approved, the Chief Memo will
outline the easement approved and any conditions of
approval. If approved modified, the memo will state the
required modifications and next steps for the applicant. If
denied, the memo will outline the reasons for denial. LAD
Land Use Lead has 14 days to complete.

NOTE: A Chief Memo should include the length and width
of the easement, the easement type, specific conditions of
the easement recommended from co-management review,
and restoration requirements. The Chief Memo should
also include the name, title, and contact information for the
Department Representative to be listed in the easement
document. Attached to the Chief Memo should be the
complete ROW Report Form, compiled comments and
concerns from co-management review, and the
application. If there are any deviations from our utility
easement policies or best management practices, these
should be outlined and explained. If LAD is requesting
easement fee be waived, that should also be stated in the
Chief memo. The Chief Memo should not repeat standard
easement terms or contradict standard easement terms.

Reviews and signs the Chief Memo and sends signed
Chief Memo to RES Application Reviewer. LAD Chief has
7 days to complete.

If delegated authority is not in place, then LAD Chief
reviews and signs the Chief Memo and sends signed
Chief Memo to Director for final review and approval.
Once signed, Director forwards approval memo to RES
Application Reviewer. LAD Chief has 14 days to
complete.

If the granting of easement includes unmitigated concerns
and/or program issues that have not obtained concurrence
from the other Divisions, consults with Natural Resource
Deputy prior to signing Chief Memo.

Notifies applicant of decision and, if easement is
approved, prepares and sends an invoice for payment.
RES Application Reviewer has 14 days to complete.

Pays easement invoice.

NOTE: If applicant fails to pay invoice within six (6)
months of receipt of invoice, the application may be
cancelled and will have to reapply for their requested
easement.

Prepares easement deed.

By the authority of the Director, grants the easement to the
applicant.
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Who:

RES Application Reviewer

Does What:

25. If delegated authority is not in place, submits the prepared

easement deed to the Director for signature. RES Section
Manager has 7 days to complete.

26. Emails a copy of the final executed easement deed to the

Grantee along with LAD District Supervisor, Unit Manager
or equivalent, and applicable Land Use Team Members.

27. Mails original easement deed to the Grantee via US mail.

Procedure: For Utility Trespass on all State Administered Lands Where an

Easement is in Place
Who:

Field Staff

Related References:

wnN -

Does What:

Identifies and documents potential easement violation.
Verifies State’s ownership and easement rights granted.
Notifies other pertinent staff of the easement violation,
such as Unit Manager, Trespass Specialist, Land Use
Specialist, District Supervisor.

Determines Responsible Party and contact information.
Sends a Notice of Easement Violation to Responsible
Party. Include a description of the violations, next steps for
resolution, and a timeline for completion.

If compliance is not achieved within the identified timeline,
notify Responsible Party of enforcement actions that will
take place. Enforcement actions may include, terminating
the easement, charging damages, requiring restoration,
invoking bonds, the Responsible Party being placed on
the Department’s hold-action list, and/or litigation.

MCL 324.2129 Easements for Public Utilities

MCL 324.504 Rules for protection and preservation of lands and property

MCL 324.2156 Removal of forest products

R299.921 to R299.933 of the Michigan Administrative Code, Law Enforcement Division,

Requlation of Lands Administered By The Department of Natural Resources

State Land Use Rules, 2001 AC, R 299.921-R 299.933

Forest Certification Work Instruction 3.1

26.26-19 — Resource Trespass Resolution

Timber Consideration Fee Schedule

Easement Fee Schedule

Sample Utility Easement

1C4287 Exhibit B Restoration Specifications
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https://www.legislature.mi.gov/(S(hkaobfjerptwxd3qr3totxgp))/mileg.aspx?page=getObject&objectName=mcl-324-2129
https://www.legislature.mi.gov/Laws/MCL?objectName=mcl-324-504
https://www.legislature.mi.gov/Laws/MCL?objectName=mcl-324-2156
https://ars.apps.lara.state.mi.us/AdminCode/DeptBureauAdminCode?Department=Natural%20Resources%20&Bureau=All
https://ars.apps.lara.state.mi.us/AdminCode/DeptBureauAdminCode?Department=Natural%20Resources%20&Bureau=All
file://hcs084vsnbpf007/DEQ5/ALLDEQ/COMMON/RES_Section%20Only/Utility%20Easements%20-%20Related%20Forms/R%20299.921%20to%20R%20299.933.pdf
file://hcs084vsnbpf007/DEQ5/ALLDEQ/COMMON/RES_Section%20Only/Utility%20Easements%20-%20Related%20Forms/WI_3.1_06272023.pdf
file://hcs084vsnbpf007/DEQ5/ALLDEQ/COMMON/RES_Section%20Only/Utility%20Easements%20-%20Related%20Forms/26.26.19%20Trespass%20Resolution%20Policy%2016.pdf
file://hcs084vsnbpf007/DEQ5/ALLDEQ/COMMON/RES_Section%20Only/Utility%20Easements%20-%20Related%20Forms/2021%20Timber%20Consideration%20Fee%20Schedule.pdf
file://hcs084vsnbpf007/DEQ5/ALLDEQ/COMMON/RES_Section%20Only/Utility%20Easements%20-%20Related%20Forms/2021%20Revised%20Easement%20Fee%20Schedule_SIGNED.pdf
file://hcs084vsnbpf007/DEQ5/ALLDEQ/COMMON/RES_Section%20Only/Utility%20Easements%20-%20Related%20Forms/SAMPLE%20UTILITY%20EASEMENT_NO%20CONDITIONS%20ADDED.pdf
file://hcs084vsnbpf007/DEQ5/ALLDEQ/COMMON/RES_Section%20Only/Utility%20Easements%20-%20Related%20Forms/Exhibit%20B%20-%20ALL.pdf

28.46-05 — Easements for Public Utilities and Public Roads on DNR Managed Land

28.46-05 — Easements for Public Utilities and Public Roads on DNR Managed Land is
hereby approved.

22 g 1’7[ 4& 4/9/2025

M. Scott Bowen, Director Effective Date
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