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February 28, 2006

Jacquelyn C. Jackson, Ed.D.

Director, Student Achievement and School Accountability Programs

Office of Elementary and Secondary Education

United States Department of Education

400 Maryland Avenue, SW

Room 3C156, FB-6

Washington, DC 20202-6132

Dr. Jackson:

The purpose of this letter is to provide comment from the Michigan Department of Education (MDE) on the Notice of Proposed Rulemaking (NPRM) announced on December 15, 2005 through the Federal Register to amend regulations governing programs administered under Title 1 of the Elementary and Secondary Education Act of 1965 (ESEA) as amended by the No Child Left Behind Act of 2001 (NCLB), and the regulations governing programs under Part B of the Individuals with Disabilities Education Act (IDEA). The proposed regulations are primarily concerned with providing additional flexibility in achievement accountability for a group of students with disabilities who may not reach grade level achievement standards within the same time frame as other students. 

The MDE is pleased to see federal acknowledgement of an additional population, beyond those students with the most significant cognitive disabilities, who may not achieve at grade level, despite the best-designed instruction being provided by highly trained teachers. We feel that recognition of the need to present states with options for additional flexibility for Adequate Yearly Progress (AYP) accountability is a positive statement from the United States Education Department (USED). We fully support NCLB’s call for high standards and accountability for the educational progress of all students. 
While this NPRM has much that the MDE agrees with, there are portions that cause concern. The MDE feels that in general, the USED continues to fail to acknowledge the specific needs of all students with disabilities – particularly those who have mild cognitive disabilities or have learning, health, or emotional disabilities that manifest with enough severity to have a global impact on their learning.  Provisions are already made in the NCLB regulations for students with the most significant cognitive disabilities – they fall into the 1.0 percent category and by now, most state and local school districts have been able to clearly identify these students.  Students who are functioning at the next level of disability higher than those with the most significant cognitive disabilities are the ones that this NPRM does not address.
It is critically important that the USED now turn its efforts towards providing appropriate flexibility for students with disabilities with moderate impairments.  These are students, who, even with all of the best educational supports and services, are not working on grade level and will not be able to do so.  This includes, but is not limited to, some students with autism, mild cognitive disabilities, and severe behavioral, emotional, and/or sensory disabilities.  It is this group of students that needs a mechanism for appropriate flexibility.  Unfortunately, this NPRM is limited to students with mild disabilities who can and should be working at grade level and who, with appropriate instruction, would likely be able to take the regular assessment with appropriate accommodations.  
The NPRM as written addresses students working on grade level, but who may not complete all of the grade-level material in the course of a school year. The MDE has concerns about how assessment participation decisions will be made for students who have not mastered the previous year’s material.  Under the proposed regulation, in order to take advantage of this flexibility, they would have to move into the next school year without mastering the content of the previous year.  This sets up students for academic failure or prevents Local Education Agencies (LEAs) from utilizing this flexibility for more than one year for these students. At best, this allows for only one year of flexibility to participate in a modified assessment.  In an even less palatable scenario, in order to take advantage of this flexibility, students would be assessed on material that is instructionally inappropriate for them.  This is an unintended consequence that may result in the inappropriate assessment of many students.   

The MDE is also concerned that the NPRM eliminated the exception that states may request to the 1.0 percent cap on the number of proficient scores on the alternate assessment based on alternate achievement standards that may be counted toward the calculation of AYP. By eliminating the exception to the one percent cap, the USED now appears to be blurring the lines between these two very different groups of students.  Districts who have enough students with significant cognitive impairments to exceed the 1.0 percent cap have now lost their ability and incentive to ensure appropriate assessment participation, and have the scores of those students accounted for in a manner suitable for the population.  

Following are additional, more detailed comments from the MDE on specific sections of the NPRM. 

Section 200.1 State Responsibilities for Developing Challenging Academic Standards

The MDE has many questions regarding altering grade-level content standards in terms of breadth and depth to create modified standards versus altering them in terms of complexity to create an alternate standard. Where is the line drawn between a reduction in depth and breadth, and a change in the level of complexity? Against what rubric should states compare their grade level content standards in order to make this determination in a standardized way that results in acceptable modified standards? Concrete examples illustrating what the USED means regarding these concepts would be very helpful. There are examples of psychometric processes that the USED already calls on states to implement from which arguments could be made that a reduction in depth is also a reduction in complexity. For example, some procedures that are employed to determine alignment between sets of content standards or content standards and an assessment involve looking at depth of knowledge. The definition and constructs being evaluated in an exploration of depth of knowledge within the alignment model developed by Norman Webb are summarized below:

Depth-of-knowledge consistency: What degree of depth or complexity of knowledge do standards and assessments require? This criterion is met if the assessment is as demanding cognitively as the expectations standards set for students. Webb and colleagues judged depth of knowledge at four levels:

1. Recall of a fact, information, or procedure. 

2. Skill in using information, conceptual knowledge, and procedures with two or more steps. 

3. Strategic thinking, requiring reasoning, developing a plan or sequence of steps, involving some complexity, having more than one possible answer, generally taking less than 10 minutes to do. 

4. Extended thinking, requiring an investigation, time to think and process multiple conditions of the problem or task, and requiring more than 10 minutes to do non-routine manipulations. 

As the text above illustrates, separating ‘depth’ from ‘complexity’ would constitute an unduly arduous task without concrete examples from the USED. In terms of these procedures and language commonly utilized in the development of technical adequacy, ‘depth’ and ‘complexity’ can often be considered synonymous. 

In regard to the basis of a modified assessment, the NPRM speaks consistently of an “assessment based on modified achievement standards” (p. 74626) or “The proposed regulations would permit States to develop modified achievement standards (and assessments that measure achievement based on those standards) that are aligned with grade-level content standards, but are modified in such a manner that they reflect reduced breadth or depth of grade-level content” 
(p. 74625). These two examples illustrate that much more may be involved with correctly implementing these regulations than modifying a general education assessment. The MDE believes modifying the state’s current general education assessment through changes in administration directions, allowing more accommodations, or removing items that measure higher-order thinking skills, will not meet the standards put forth in the NPRM. As the MDE interprets the proposed regulations, proper implementation will involve creating a new set of modified achievement standards and building an assessment around them. An additional facet of this is the language regarding the selection of standards, “that have been identified by the State as essential for progress to the next grade” (p. 74628). States that choose to base their modified assessment on standards such as these will be engaging in a process that requires significant time to appropriately gather stakeholder input and refine.   

Beyond the composition of the assessment is the issue of determining appropriate participants.  The NPRM contains strong language concerning safeguards that the proposed regulations and IDEA will create regarding correct identification of students that should participate in an assessment based on modified achievement standards. Further clarification is needed regarding the types and extent of documentation that will suffice as Individualized Education Program (IEP) Teams engage in this task. While the MDE appreciates the fact that the criteria were designed to help IEP Teams with this process, as presently written they create as much ambiguity as they resolve. 

A specific issue with the criteria is that the language throughout the safeguards is highly aligned with language found in IDEA 2004 concerning Response to Intervention (RTI). While the MDE fully supports the principles of RTI and believes that it has the potential to enhance educational outcomes for all students, including those with disabilities, having regulations where this language abounds may create a mandate to employ RTI where none previously existed. This may create a significant burden on states that do not have fully operational RTI procedures, by dramatically increasing documentation and professional development requirements for local educators and subsequent monitoring at the state level within an unreasonable period of time. 

In addition to incorporating RTI, clarification on terminology found in the NPRM would help states determine the extent of the additional documentation burden. Section 200.1(B) discusses how ‘The determination of the student’s progress must be based on multiple measurements, over a period of time, that are valid for the subjects being assessed.’ The terms ‘measurements’, ‘time’, and ‘valid’ will all need examples and more concrete definitions if the intent of the proposed regulations is to be met. For example, if the student’s status in regard to participating in an assessment based on modified standards must be revisited every year, how many measurements, and how much time would constitute the minimal documentation necessary for a valid determination? The NPRM calls for these decisions to be made validly, but teacher judgment and reviews of classroom work may lack adequate validity for such an important decision. This is particularly true if these facets will be peer-reviewed with the same demand for technical adequacy as other portions of state assessment programs. Many standardized assessments that do have documented validity evidence that students with disabilities encounter with some regularity, such as achievement tests used for eligibility, do not cover content areas such as science and social studies that are part of many state assessment programs. 

Documenting that students are receiving grade-level instruction in the content areas being assessed presents a similar challenge in proposed § 200.1(e)(2)(iii). Does the ‘opportunity to learn grade-level content’ need to be documented every year? For example, some students receiving special education services for significant reading disabilities have language arts content in a special education setting at their instructional level. Within the context of this NPRM, does opportunity to learn grade-level content mean chances to engage with peers in the curriculum as they are able, given their instructional level, or does it mean there must be documentation of the student’s attempt to participate in instruction delivered at grade-level? The latter has the potential to waste valuable instructional time and result in students being set up to fail solely for the purpose of decisions about assessment. 

While the MDE very much appreciates the attempt of this NPRM to provide more flexibility with developing achievement standards to assess students in each content area, these regulations are, in effect, potentially too prescriptive regarding the population that would be eligible for participation in an assessment based on modified standards. As written, it seems quite possible that very few students would meet all the criteria for inclusion in a modified assessment, and have a case that participation in the general assessment with accommodations is not appropriate.   

The concerns expressed above will culminate in the guidelines development process. The MDE is pleased to see that the USED is aware of the difficulty that will be involved with creating guidelines to assist IEP Teams in making decisions about which students are eligible to participate in an assessment based on modified standards.  An issue that will prevent consistency in guidelines across states deals with classification definitions. The NPRM notes that students classified under any of the federal 13 disability categories may participate in an assessment based on modified standards. The federal definitions are general in nature and therefore it is easy to see how a student from any of the categories could feasibly participate in a modified assessment. However, some states have operationalized the federal definitions by providing more concrete criteria. The following two examples show how Michigan’s definitions differ from those found in IDEA regulations. 

MENTAL RETARDATION


Federal Definition:

Mental retardation means significantly subaverage general intellectual functioning, existing concurrently with deficits in adaptive behavior and manifested during the developmental period, that adversely affects a child’s educational performance (Federal Register, Vol. 70, No. 118, p. 35836). 


Michigan Definition (Cognitive Impairment):

R 340.1705    Cognitive impairment; determination.

  Rule 5.  (1)  Cognitive impairment shall be manifested during developmental period and be determined through the demonstration of all of the following behavioral characteristics:

  (a) Development at a rate at or below approximately 2 standard deviations below the mean as determined through intellectual assessment.

  (b)  Scores approximately within the lowest 6 percentiles on a standardized test in reading and arithmetic.  This requirement will not apply if the student is not of an age, grade, or mental age appropriate for formal or standardized achievement tests.

  (c) Lack of development primarily in the cognitive domain.

  (d) Impairment of adaptive behavior.

  (e) Adversely affects a student's educational performance.

  (2) A determination of impairment shall be based upon a comprehensive evaluation by a multidisciplinary evaluation team, which shall include a psychologist.

MULTIPLE DISABILITIES

Federal Definition:

Multiple disabilities means concomitant impairments (such as mental retardation-blindness, mental retardation-orthopedic impairment, etc.), the combination of which causes such severe educational needs that they cannot be accommodated in special education programs solely for one of the impairments. Multiple disabilities does not include deaf-blindness (Federal Register, Vol. 70, No. 118, p. 35836).


Michigan Definition (Severe Multiple Impairment): 

R 340.1714    Severe multiple impairment; determination.

  Rule 14.  (1)  Students with severe multiple impairments shall be determined through the manifestation of either of the following:

  (a) Development at a rate of 2 to 3 standard deviations below the mean and 2 or more of the following conditions:

  (i) A hearing impairment so severe that the auditory channel is not the primary means of developing speech and language skills.

  (ii) A visual impairment so severe that the visual channel is not sufficient to guide independent mobility.

  (iii) A physical impairment so severe that activities of daily living cannot be achieved without assistance.

  (iv) A health impairment so severe that the student is medically at risk.

  (b) Development at a rate of 3 or more standard deviations below the mean or students for whom evaluation instruments do not provide a valid measure of cognitive ability and 1 or more of the following conditions:

  (i) A hearing impairment so severe that the auditory channel is not the primary means of developing speech and language skills.

  (ii) A visual impairment so severe that the visual channel is not sufficient to guide independent mobility.

  (iii) A physical impairment so severe that activities of daily living cannot be achieved without assistance.

  (iv) A health impairment so severe that the student is medically at risk.

  (2)  A determination of impairment shall be based upon a comprehensive evaluation by a multidisciplinary evaluation team, which shall include a psychologist and, depending upon the disabilities in the physical domain, the multidisciplinary evaluation team participants required in R 340.1707,  
R 340.1708, or R 340.1709, R 340.1709a, or R 340.1716.

The examples cited above represent a portion of the challenge that crafting coherent guidelines presents. If the language in the final regulations regarding how states should help IEP Teams determine correct participation is as nonspecific as the federal definitions above, there will be little chance of consistent implementation across or within states. As states interpret and expand upon the federal definitions, the potential for variability that goes beyond the intent of the proposed regulations becomes high. 

An issue related to the implementation of guidelines is how states will be expected to demonstrate they are effectively monitoring the decision-making processes of IEP Teams. This is important feedback for states to know if their guidelines are useful and cogent, but may involve significant expense to incorporate this into existing monitoring systems. Guidelines issues that will need monitoring, for which there is little concrete federal guidance in the NPRM, include such items as a rubric for determining whether a student has had exposure to the ‘best designed instructional intervention’, and how to determine how many measurements (whether or not they are considered valid) and how much time should pass with the student not being successful to warrant their participation in an assessment based on modified standards. If the USED will not provide more concrete definitions and direction, then there must be an allowance in terms of time and resources for states to define, gather stakeholder input, and implement such criteria in their guidelines. 

The summative effect of infrequent monitoring combined with guidelines that are incomplete or difficult to comprehend, could result in a burden for LEAs that would subvert the important task of students being assessed with an instrument that appropriately allows them to demonstrate what they know and have had the opportunity to learn. Time must be allotted for the creation of adequate professional development to link instruction, assessment, and the use of accommodations in both settings. If the guidelines are not adequately prepared, an unintended consequence of the final regulations could be too many students qualifying for participation in an assessment based on modified achievement standards or, conversely, too few. Additional pressure to have appropriate guidelines comes from language in the NPRM noting that students who take a modified assessment that do not meet the requirements outlined in § 200.1(e)(2) will not be counted as assessed when determining the 95 percent participation rate. Having these students not count as participants, beyond counting their scores as proficient or not, has major implications for AYP determination and potential impact for students and parents. 

Section 200.6 Inclusion of All Students

This section speaks of different formats in which a modified assessment might be presented. One aspect of this concerns the reduced number of standards that may be measured with a modified assessment. The NPRM is clear that the USED will not set a ‘specific numerical goal’, and that this issue will be subject to peer review. Further guidance on this issue would be appreciated, especially considering the technical aspects involved with reducing standards in depth and/or breadth. 

Another poignant concern for MDE is the NPRM section articulating that ‘proficient’ performance on an assessment based on modified standards must not preclude a student from earning a regular high school diploma. The MDE feels strongly that graduation is a state responsibility and that no portion of it should be federally regulated. States are charged with determining what standards students must meet to graduate with a regular diploma. Federal regulations that define how standards may be altered but still lead to a regular diploma countermand this responsibility and may lead to students graduating with regular diplomas who have met a lesser burden of academic performance, solely due to decisions about participation in statewide assessment. 
Section 200.7 Disaggregation of Data

The MDE supports states no longer being able to set a higher minimum number for the subgroup of students with disabilities than it sets for all other subgroups in the calculation of AYP. 
Section 200.13 Adequate Yearly Progress in General

The MDE would like clarification on the circumstances under which LEAs can be granted exceptions to the 2% cap by the State. The NPRM appears to be written under the assumption that students covered under the proposed 2% are evenly dispersed across LEAs. Small, rural districts, for example may consolidate their programs and have enough of these students that they would exceed 2% by a significant margin. Students served in center-based programs operated by Intermediate School Districts could face the same problem of never making AYP. If states are not permitted to grant exceptions, this could seriously alter the way AYP is calculated at the local level. The MDE recommends that the combined cap of 3% be kept, but that states be allowed more flexibility in determining how a LEA might fit within this restriction.  An appropriate measure to ensure this flexibility would be permitting LEAs to apply for exceptions to the 2% cap. 
This section contains references to research that suggested a 2% cap is appropriate. The MDE was disappointed to find that the primary citation used in the NPRM, the summary of literature by Lyon, Fletcher, Fuchs, and Chabra, was unavailable until early April 2006, well beyond the window provided for commentary. Based on the cited research that was available for perusal during the comment period, the MDE believes that the primary population on which your office bases the 2% cap is students with significant reading disabilities. While this is certainly an important group of students who should be assessed at the state level with an appropriate instrument based on appropriate content standards and with appropriate accommodations, we feel that the population of students who have, or function as if they have, mild cognitive impairment are being missed. By ‘function as if’ we mean that students from a variety of special education categories (e.g. mental retardation, severe learning disabilities, emotional disturbance, autism, etc.) whose disabilities have precluded them from being instructed at grade level in many if not all content areas. 
The regulatory guidance covering the 1.0 percent cap is very clear that it is intended for students with the most significant cognitive impairments. Why then, would the 2.0 percent cap not cover the students functioning at the next highest level of impairment? It seems that to have the 2.0 percent cap cover students for whom assessment on modified standards, as opposed to alternate standards that are aligned to grade-level content standards, is appropriate, creates a gap between the most cognitively impaired, and those who will eventually achieve grade-level standards given enough time and proper instruction. If another set of achievement standards is to be crafted, they should be alternate achievement standards that are appropriate for students who have, or function as if they have mild cognitive impairment and aligned with grade-level standards. This, in addition to the modified assessment proposed in the NPRM, would result in states having assessments based on standards that are appropriate for all levels of disability. 

Table 1 below illustrates the levels of assessment, based on the types of standards, that the MDE feels would cover all students within the disability continuum.  As noted in the table, the MDE believes that approximately 96% of students can appropriately be assessed with the general assessment with or without accommodations. We believe that three additional levels of assessment are needed to appropriately address the needs of all students with disabilities. 
Table 1. State Assessments by Type of Standard   

	
	General Assessment 96%
	Modified Assessment   2%
	Alternate Assessment (A) 1%
	Alternate Assessment (B) 1%

	Grade-level Content Standards
	X
	
	
	

	Modified Grade-Level Content Standards
	
	X
	
	

	Alternate Standards for Students with Mild Cognitive Impairments/Moderate Disabilities
	
	
	Not Covered by NPRM or 1% regs
	

	Alternate Standards for Students with the Most Significant Cognitive Impairments
	
	
	
	X


Students with significant reading disabilities, as in the research cited in the NPRM, could very well be receiving grade-level instruction in other content areas such as math, science, or social studies. Most of these students will not need a modified assessment, but will be able to participate in the general education test with accommodations. As noted above, there is a band of students not covered in the NPRM or the 1% regulations; those with mild cognitive disabilities or other moderate impairments who may not be receiving grade-level instruction in any content area. These students may be participating in a curriculum aligned with alternate or modified achievement standards, and may not have received instruction on grade-level achievement standards for several years, making them ineligible for participation in an assessment based on modified standards. However, they function significantly above students who should be participating in alternate assessments developed for students with the most significant cognitive impairments, and therefore would have no assessment appropriate for them that may be used for NCLB accountability.   

Furthermore, the NPRM does not provide flexibility for the development of a proper assessment and subsequent accountability measures for students who have, or function as if they have, a mild but global disability that prevents them from mastering grade-level content. The final regulations should contain provisions to ensure that states are able to develop and implement assessments for all students with disabilities that are appropriate and aligned with the curricula in which they are engaged. Such assessments, based on truly modified or alternate achievement standards, are necessary to enable all students to demonstrate mastery of skills that match their instruction and goals found on their Individualized Educational Plans (IEPs). The following table illustrates how many Michigan students in grades 3-8 participated in an alternate assessment during the fall 2005 assessment cycle. 

Table 2. Fall 2005 Aggregate Participation Data by Primary Disability

[image: image3.emf]
Michigan’s Functional Independence assessment, noted in the table above, was designed specifically for students who have, or function as if they have mild cognitive impairment. The MDE acknowledges that approximately 45% of the students who participated in this assessment could likely be appropriately tested with an assessment based on modified achievement standards, and therefore fit within the 2% group identified by these proposed regulations. However, that still leaves a significant number of students that would not be appropriately included in the projected accountability system. In addition, the MDE can not say how many students within that 45% are receiving academic content at grade level, or at their instructional level. Without this knowledge it is difficult to determine which students would be appropriately assessed with a modified assessment or with an alternate assessment based on achievement standards that stakeholders have determined are appropriate for students with a mild cognitive impairment. 

Section 200.20 Making Adequate Yearly Progress

It would be helpful to have examples of when the clock starts for keeping track of students who were formerly receiving special education services. For example, states will need consistent documentation guidelines for students who are dismissed from services near or within an assessment cycle.
Section 200.103 Definitions

The MDE supports defining student with a disability to match section 602(3) of the IDEA. 
Section 300.160 Participation in Assessments

The MDE supports the development of comprehensive guidelines to assist IEP Teams in determining an appropriate state assessment and accommodations for their students. We have convened a team of stakeholders that have been charged with updating our guidelines for participation in state assessment, and are looking forward to having a succinct document that will cover all portions of our state assessment system. 

We also strongly support requiring the use of universal design principles in the development and administration of assessments. Michigan is making great strides in incorporating universal design principles throughout the item development process for all of its assessments. 

Executive Order 12866

1. Potential Costs and Benefits

The summary of potential costs and benefits dramatically underestimates the resources required to develop an assessment that meets the high degree of technical quality to which State Education Agencies (SEAs) are held through the peer review process. The alternate assessment development budget for the MDE over the past year was 1.5 million dollars, with a corresponding administration budget of 1.2 million. These figures do not account for the funds spent on professional development and MDE staff salaries.  Expenditures aside, our experience has demonstrated that the time required to develop an assessment with adequate technical quality is a minimum of two  to three years. 

Summation

In conclusion, Michigan strongly supports the USED’s current efforts to provide states with greater flexibility.  However, we urge the USED to consider allowing states to have even greater flexibility in assessing students with disabilities, by allowing them to develop an appropriate continuum of assessments to cover all students. States would still be subject to AYP calculations within the parameters set by the USED, but should be allowed to account for students within the 3% cap as the stakeholders within the state deem appropriate. 

Additionally, the MDE recommends the following:

1. Eliminate the caveat that the modified achievement standards do not preclude a student from earning a regular high school diploma.

2. Restore the flexibility for states to request an exception to the one percent cap on the number of proficient scores earned by students with significant cognitive disabilities that may be counted toward AYP.

3. Provide adequate time – a minimum of two years -- for states to develop modified achievement standards and assessments using valid practices with high technical quality.  In the meantime, allow states to continue to use the two percent proxy in calculating AYP.

4. Revisit the Government Accountability Office’s report estimating the cost of assessment development, as the MDE respectfully disagrees with the USED position that these regulations would not result in a significant financial burden. 

Again, thank you for the opportunity to comment on the proposed rules. We appreciate your thoughtful consideration of these comments and your continued efforts to ensure that all students have the opportunity to demonstrate what they know and can do. Please feel free to contact Peggy Dutcher at dutcherp@mi.gov or (517) 241-4416 if you have any questions.
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Sincerely,  


Ed Roeber, Senior Executive Director

Jacquelyn J. Thompson, Director
Office of Educational Assessment 


Office of Special Education 
  and Accountability 




  and Early Intervention Services
State of Michigan


department of Education


Lansing
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