Introduction

In the event of a serious emergency, first responders will be called upon to meet the immediate needs of the public.  Police, fire, ambulance, and hospital personnel will need to analyze the event and decide if the danger is contained, whether existing resources are sufficient, and whether any legal intervention is required.  This manual is intended to provide in one place a compilation of laws and cases of the State of Michigan that are most likely to be implicated during such an emergency.  Certain emergencies, such as acts of terrorism, are intended to test the fabric of society, to create fear and uncertainty, and to threaten the rule of law.  The role of the judiciary is not only to interpret and apply the laws and ensure that citizen rights are protected, but also to reassure the public that an essential branch of government has survived and is prepared to act as a check upon the unfettered exercise of government power.  

Emergency response law is a patchwork of state and federal law, supplemented by executive orders.  Any response to a serious emergency, particularly one involving terrorism, is likely to involve significant federal intervention.  Nonetheless, the Tenth Amendment to the United States Constitution vests primary police powers in the states so the states have the authority and responsibility to immediately respond to a pending emergency.  Most likely, any state or federal response will involve action that restricts fundamental rights, such as the rights to travel and to privacy.  As in many areas of the law the courts will be called upon to weigh the safety of society against the personal interests of an individual and determine the reasonableness of the state action.  There are numerous legal issues that are likely to arise during an emergency.  Liability and immunities will be judicially addressed long after the emergency subsides.  While these issues are of primary importance to emergency responders, government leaders, and their lawyers, they are issues that can be evaluated outside the pressures of the emergency.  The more immediate threats are to the civil liberties of the individuals affected by the emergency.  During the course of a public health emergency, it is quite likely that the government will issue Executive Orders preventing people from gathering, evacuating people from contaminated areas, compelling hospitalization and inoculation, and requiring isolation and quarantine.  These actions, intended to stem the serious health threat, will likely be challenged on the basis that they violate individuals' rights to travel, to associate, and to privacy.  Should the government's action involve the seizure of medicines, the closing of buildings, or the destruction of private property, just compensation issues will also be raised.  In all cases, due process questions will likely arise.  

A review of the many cases on the subject indicates that like many constitutional questions, it comes down to a balancing of the needs of the public against the civil rights of the individual.  Experts in the field have recognized five requirements that the government must follow if it wishes to restrict the rights of individuals in order to protect the general public.  These requirements are generally stated as:

1. The government action must be authorized by law.
2. The action taken must be applied in a nondiscriminatory manner.

3. Any action that violates an individual's rights must be outweighed by a compelling public interest involving a significant risk to public health.

4. The action taken must clearly be based on scientific and public health information and principles, proportionate in its impact on individuals, and must be the least restrictive measure needed to achieve public safety.  

5. The individuals involved must have the due process right to challenge the measures before a court.


In the bedrock case of Ex Parte Milligan, 71 US 2 (1866), the Supreme Court established the principle that:

The Constitution of the United States is a law for rulers and people, equally in war and in peace, and covers within the shield of its protection all classes of men, at all times, and under all circumstances.  No doctrine, involving more pernicious consequences, was ever invented by the wit of man than that any of its provisions can be suspended during any of the great exigencies of government.

Thus, the courts have placed a cautious hand on the ability of government to act in response to an emergency.  The danger must be clear, it must be immediate, and the actions taken must take into consideration their impact on individuals.  It is particularly noteworthy that the court in Ex Parte Milligan placed another especially important responsibility on the courts.  While the court overturned the conviction (and death sentence) of the confederate traitor, the court made clear that the action of the government imposing martial law and suspending habeas corpus would only be allowed during the dire conditions of necessity or war when the civilian courts are closed.  Therefore, it is incumbent on the courts to remain open during an emergency less they invite the government to take drastic actions.  


This manual is intended to assist government attorneys and the courts in preparing for and responding to an emergency so that they may have an idea of what to expect, what government leaders are likely to do, and what legal issues are likely to arise.  While every contingency can never be fully anticipated, it is nonetheless hoped that this manual will provide the necessary resources to address legal and, in particular, judicial issues that would be implicated during an emergency and to ensure that should such circumstances ever arise governmental leaders will be able to effectively protect the public while respecting the rights of every affected individual.  

While this manual is specific to the State of Michigan, it is organized so any state can easily substitute its unique laws, rules, court decisions, attorney general opinions, and executive orders to tailor it to the needs of that state.  The manual or a cd version can then be widely distributed to state and local government agencies, including courts, throughout the state so that in the event of an emergency a convenient compendium of the laws likely to be implicated during the emergency will be easily accessible to every concerned attorney.
