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Introduction

This case involves a matter of great and imminent concern that threatens the health and safety of the people within the City of Flint.  Without the immediate intervention of this Court, the Director of the Department of Community Health and her staff fear that a serious and fatal disease will threaten the people of this community and will likely spread beyond the borders to the rest of the state and potentially the entire nation.  The immediate danger requires a swift action of this Court.
Statement of Facts

Based on the record below and the Affidavits attached to this Memorandum, it appears that on Sunday, April 3, 2005, an individual by the name of Mr. Xray was taken to a hospital in Gratiot County near Port Huron, Michigan, with a fever of 102.5 degrees.  Subsequent examination and testing indicated that Mr. Xray had been exposed to the virus smallpox.  Further investigation indicated that Mr. Xray had attended the North American Association of Travel Agents convention that began ten days earlier in Detroit, Michigan.  The meeting was attended by individuals from several states and Canada.  Further investigation indicates that Mr. Xray rode on the People Mover to a dinner on March 27, 2005.  Mr. Xray's spouse, who was with him at the time, advised investigators that while traveling on the People Mover she witnessed an individual near the front of the car take what appeared to be an aerosol inhaler and spray a fine mist over his shoulder toward Mr. Xray and other people in the vehicle.  Both Mr. Xray and his spouse recall the names of three additional people on the vehicle, one of whom is the Respondent in this matter.  


Respondent was contacted by health officials and was requested to be vaccinated. Respondent refused.  Respondent's wife advised investigators that Respondent was experiencing respiratory problems and had a slight fever.  On March 31, 2005, the Department of Community Health issued a warning notice (copy attached) to Respondent requesting that he report to a local hospital for the purpose of undergoing testing and to become isolated or quarantined until it can be determined whether he was exposed to and is carrying the virus smallpox.  

Upon being served with the warning notice, Respondent advised that he would not comply with the order.  On March 31, 2005, Petitioner learned that Mr. Xray and at least one other person believed to be on the People Mover succumbed to the virus smallpox.   


On April 1, 2005, a hearing was held before the lower court requesting that an order be issued directing Respondent Adams to report to a hospital for purpose of isolation and quarantine and to be tested as to whether or not he is a carrier of the virus.  Following the hearing, the lower court denied Petitioner's motion.
Argument I
The Director of the Department of Community Health has broad statutory power and upon determining that a public health emergency exists may order the segregation of individuals suspected of carrying communicable diseases.

In matters of public health and safety, particularly in connection with the spread of communicable disease, the courts have looked to the expertise and powers of health officials entrusted with safeguarding the public health.  In most instances, medication, prophylaxis, and public awareness are sufficient to adequately safeguard the public.  However, in extreme cases, particularly where a biological agent is involved which is particularly virulent and the risk of widespread death great, more dramatic action is necessary, including the temporary suspension of personal liberty. 

This guiding principle was recognized in this state in Rock v Carney, 216 Mich 280 (1921), in the following terms:

The detention and quarantine of persons infected with communicable diseases has long been recognized by the medical profession and the public at large as one of the most effective measures that can be taken to prevent their spread.  Such measures have uniformly been held to be within the police power of the State.  The health of the people is of supreme importance to the State, and measures reasonably calculated to promote the public health have with uniformity been sustained.

Petitioner, Director of the Department of Community Health, has determined that an outbreak of smallpox has occurred.  In light of the recognition of the director's broad authority, the Legislature has armed the director with the legal tools necessary to protect the public from imminent and potentially fatal health risks, including the power to isolate and quarantine individuals believed to be carrying communicable diseases.  


As the record below shows, the Petitioner, Department of Community Health, confirmed that at least two individuals have been exposed to and have died from the smallpox virus.  According to the record in the affidavit attached, Respondent Adams was part of a group known to have been exposed to the smallpox virus while attending a convention in the Detroit area.  Efforts to compel his immediate quarantine in order to protect the general population were denied by the court below on the basis that Respondent did not display symptoms of the disease and his personal liabilities and business interests outweighed the public interest.  Petitioner submits that this decision fails to adequately defer to the medical judgment of the state public health officials and fails to recognize the need to protect the public from catastrophic health risks despite the limited intrusions on the rights of the Respondent.  

In addition to the Affidavit of the State Epidemiologist, respected health journals similarly recognize the potential and deadly risk of a smallpox virus.

The specter of resurgent smallpox is ominous, especially given the enormous efforts that have been made to eradicate what has been characterized as the most devastating of all pestilential diseases.  Unfortunately, the threat of an aerosol release of smallpox is real, and the potential for a catastrophic scenario is great unless effective control measures can quickly be brought to bear.  

Early detention, isolation of infected individuals, surveillance of contacts, and a focused selective vaccination program are essential items of a controlled program.  

[Journal of American Medical Association, "Smallpox as a Biological Weapon," volume 281, No. 22 (June 9, 1999), See Exhibit 1.]

The uncontroverted record below shows that:  

1. Respondent was a member of a business group in which at least two individuals have been conclusively found to have contacted the smallpox virus.  

2. A witness aboard the tram on which both of the confirmed victims and the Respondent were riding has stated that she witnessed an unknown person spreading "a fine mist" into the crowd of passengers, which included Respondent.

3. According to the health and terrorist experts employed by the state and federal government, recognized biological agents, such as smallpox, could be delivered by the means of a fine mist directed at persons in a confined area, such as a bus or train.

4. According to the record below and attached affidavits, recognized smallpox could require several days before an exposed person would show signs of exposure depending on the strength of the virus and the individual involved.

5. Respondent is still within the incubation period but has refused to provide any fluid or tissue samples for testing and has refused to voluntarily confine himself to a hospital during this incubation period.
6. Respondent has likely been exposed and is carrying the smallpox virus and unless he is quarantined there is great risk that countless other persons may be similarly exposed and that an epidemic may occur.

7. The Department of Community Health believes that Respondent must be quarantined for a period of at least ten days to ensure that he is not carrying the smallpox virus.  


In accordance with Section 5203 of the State Health Code, MCL 333.5203, the Director issued a warning notice to Respondent advising that he was believed to have been exposed to the smallpox virus and was a potential carrier of the disease and a health threat to others.  Respondent was directed to report to the local hospital and remain there until it could be determined that he was safe to return to his community.  Respondent advised that he would not comply with the warning.  On the next day, a petition was filed with the lower court requesting that Respondent be ordered to report to the hospital for examination.  Upon listening to oral arguments from counsel for the Petitioner and Respondent, and reviewing all affidavits, the court denied the request.  In refusing to grant the petition of the director the lower court has disregarded the determination of the director.  The Supreme Court in Rock, supra, directed that courts afford great deference to the opinions of state health officials on such matters:
The purpose of quarantine is isolation, and prevention of infection.  If this can, in the honest judgment of the health officer, be better secured by detention in a hospital, and the health officer so decides, it is not for the courts to override such decision and substitute their judgment for that of those skilled in the healing art and entrusted by the law with the determination of the question.  

In denying the Director's petition, the lower court outweighed the private and commercial interests of the Respondent over those of the community thereby endangering the health and welfare of thousands of individuals.


The U.S. Supreme Court faced a similar decision in Jacobson v Massachusetts, 197 US 11 (1905).  The dilemma in that case involved the efforts of the local health officials to compel Jacobson to accept a smallpox vaccination.  Jacobson, on the other hand, contended that his personal civil rights outweighed any risk to the public.  Here, of course, two people have already died as the result of exposure to the smallpox virus.  Although Respondent is not currently exhibiting signs of the disease, medical experts honestly believe that he may still be within the incubation period of the disease, that he may be a carrier, and that he could expose others to the disease.  Only isolation and medical tests can adequately assure the public that such a risk does not exist.  The court in Jacobson recognized that the state's police powers support the enactment of intrusive quarantine laws.  In reply to the Respondent's claim that state efforts to prevent dangerous diseases were "unreasonable, arbitrary, and oppressive and therefore hostile to (a person's) inherent rights," and indeed "an assault upon his person" the court responded:
But the liberty secured by the Constitution of the United States to every person within its jurisdiction is not import an absolute right in each person to be, at all times, and in all circumstances, wholly freed from restraint.  There are manifold restraints to which every person is necessarily subject for the common good.  On any other basis organized society could not exist with safety to its members.  Society based on the rule that each one is a law unto himself would some be confronted with disorder and anarchy.  Real liberty for all could not exist under the operation of a principle which recognizes the right of each individual person to use his own, whether in respect of his person or property, regardless of the injury that may be done to others.  

Thus, the Supreme Court made clear the basic rule of law that an individual may be required to forfeit some personal freedom in exchange for the benefits of living in a civilized society.  This basic principle, accompanied by the deference shown by the Court when reviewing the discretion of public health officers can be found in a myriad of other jurisdictions.  For example, in the City of New York v New Seat Mark's Baths, 497 N.Y.S. 2d 979, 983 (1986), that court held: 
It is not for the court to determine which scientific view is correct in ruling upon whether the police power has been properly exercised.  The judicial function is exhausted with the discovery that the relation between means and ends is not wholly vain and fanciful, in illusory, pretense....

The evidence in this clearly suggests that a danger exists should Respondent be permitted to travel without restraint and thereby expose other individuals to a deadly disease.  The limited restraint of isolation for a period of ten days will provide the necessary security to ensure that Respondent is free of the disease.  


Accordingly, this Court is requested to stay the decision of the lower court and enforce the order of the Director to compel the isolation and quarantine of Respondent Adams.
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