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Notes on Use: Directly authorizes hospitals to cease admissions and transfer patients. Provides that hospital emergency departments may determine on their own, without central direction from CDPHE, whether they have reached capacity to examine and treat patients. Authorizes hospital emergency departments to resume admissions when they have determined that they have the capacity to do so. The pertinent provisions are contained in paragraphs 2 A and B. Declares that this order does not conflict with EMTALA.

EXECUTIVE ORDER 1.1

Ordering Hospitals to Transfer or Cease the Admission of Patients to Respond to the Current Disaster Emergency

Pursuant to the authority vested in the Office of the Governor of the State of Colorado, and pursuant to relevant portions of the Colorado Disaster Emergency Act, § 24-32-2100 et seq., C.R.S. (2001), I, Bill Owens, Governor of the State of Colorado, issue this Executive Order as follows:

1.
Background and Need
On _____________, 20__, acting pursuant to § 24-32-2104(8), the Governor's Expert Emergency Epidemic Response Committee ("Committee") determined that an emergency epidemic exists in the State of Colorado [or name county]. I issued Executive Order ____, dated _______________, 200__, declaring the existence of a Disaster Emergency, pursuant to C.R.S. § 24​32-2104, in the State of Colorado and activating the State Emergency Operations Plan.

Acting in accordance with C.R.S.§ 24-32-2104(8)(d), and the State Emergency Function (SEF) #8 provisions of the State Emergency Plan, the Committee has found that:

A. An emergency epidemic exists infecting or exposing a great number of people to disease, agents or toxins;

B. The number of persons seeking medical treatment at hospitals may far exceed the capacity of any given hospital;

C. Hospitals who have reached capacity may need to cease admitting patients. Hospitals may also need to transfer such patients to a separate facility without first stabilizing the medical condition of the patient or obtaining the individual's written or informed consent for such transfer.

D. The transfer of patients from hospitals that have reached capacity to other specified care facilities will combat the current epidemic and promote the public health.

Therefore, pursuant to C.R.S. § 24-32-2104(8)(e)(II), the Committee has advised me that when a hospital has reached capacity for examination and treatment of patients, an executive

order authorizing those hospitals to transfer or cease admission of patients or perform medical examinations of persons is a reasonable and appropriate measure to reduce or prevent the spread of the disease, agent or toxin and to protect the public health.

Under normal circumstances, the federal Emergency Medical Treatment and Active Labor Act (EMTALA), 42 U.S.C. § 1395dd, requires hospitals receiving Medicare funds to provide appropriate medical screening to determine whether a patient has an emergency medical condition. EMTALA also prohibits a hospital from transferring a patient with an emergency medical condition unless and until that condition has been stabilized. Thus, in normal circumstances, the purpose of EMTALA is to prevent hospital emergency departments from "dumping" patients who are unable to pay. EMTALA further provides that:

Any individual who suffers personal harm as a direct result of a participating hospital's violation of a requirement of this section may, in a civil action against the participating hospital, obtain those damages available under the law of the state in which the hospital is located ....

42 U.S.C. § 1395dd(d)(3)(A).

Finally, EMTALA states:

The provisions of this section do not preempt any State or local law requirement, except to the extent that the requirement directly conflicts with a requirement of this section.

42 U.S.C. § 1395dd(f).

C.R.S. § 24-32-2104(8)(e)(II) specifically empowers the Governor, upon the advice of the Committee, to order hospitals "to transfer or cease admission of patients or perform medical examinations of persons."

When the Governor declares a disaster emergency in response to an emergency epidemic, C.R.S. § 24-32-2111.5(2) provides in pertinent part that:

The conduct and management of the affairs and property of each hospital, physician ... or emergency medical service provider shall be such that they will reasonably assist and not unreasonably detract from the ability of the state and the public to successfully control emergency epidemics that are declared a disaster emergency. Such persons and entities that in good faith comply completely with board of health rules regarding the emergency epidemic and with executive orders regarding disaster emergency shall be immune from civil or criminal liability for any action taken to comply with the executive order or rule.

2.
Mission and Scope
This Executive Order orders the following:

A. For the duration of the emergency epidemic or until instructed by the Colorado Department of Public Health and Environment (CDPHE), at any time when a hospital has determined that its emergency department has reached capacity to examine and treat patients, the hospital is authorized to cease admissions and transfer patients without determining whether a patient has an emergency medical condition and without first stabilizing the medical condition of the patient or obtaining the individual's written or informed consent to refuse such transfer. At any time when such hospital emergency department has available capacity, the hospital shall resume patient screening and admissions.

B. I am issuing this Order to give hospitals flexibility to manage their emergency patient caseload in the most efficient and effective manner to meet the present emergency epidemic.

C. Hospitals complying in good faith with this Executive Order shall be immune from civil or criminal liability under state law pursuant to C.R.S. § 24-32-2111.5 (2).

D. This Executive Order does not conflict with the purposes of EMTALA. In normal circumstances, EMTALA is intended to prevent the denial of treatment for lack of a person's ability to pay. The present epidemic is an emergency, and I am authorizing hospitals to transfer or cease admitting patients so as to provide an opportunity for a greater number of people to receive care at separate facilities. Therefore, it is my intent that EMTALA does not preempt the provisions of the state's Disaster Emergency Act or this Executive Order.

E. Further, it is my intent in issuing this Executive Order that hospitals who comply will be immune from liability under state law. In normal circumstances, if a hospital does not observe the requirements of EMTALA, that statute provides a private civil remedy to individuals for "damages available under the law of the state in which the hospital is located ...." By invoking the immunity provisions of C.R.S. § 24-32-2111.5 (2), it is my intent that the Disaster Emergency Act provisions be the "law of the state" for purposes of any future private action under EMTALA. Since there is no liability under state law, it is my intent that there are no "damages available" under state law that can be recovered under EMTALA against any hospital that complies with this Executive Order.

3. Duration
This Executive Order shall expire thirty (30) days from the date of its signature, unless rescinded or extended by Executive Order.

Given under my hand and The Executive Seal of the State of Colorado, this _____ day of _________,  200__.

Bill Owens, 
Governor
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