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LETTER OF TRANSMITTAL
To the Honorable Legislature of the State of Michigan:
In accordance with the provisions of MCL 14.30, | submit the Report of the
Attorney General for the biennial period of January 1, 2007, through December 31,
2008.

MICHAEL A. COX
Attorney General



MICHAEL A. COX

Attorney General

Born in 1961, Cox entered the Marines after graduation from Catholic Central High
School in Detroit and went on to graduate from the University of Michigan Law School in 1989.
Cox went to work for the Wayne County Prosecutor's Office in Detroit where he prosecuted
organized crime cases ranging from public corruption to drug and gang-related homicides. He
tried more than 125 jury trials, in addition to hundreds of bench trials, with a conviction rate in
excess of 90 percent. In 2000, Cox was appointed the Director of the Wayne County
Prosecutor's Homicide Unit, which prosecuted approximately two-thirds of all homicides in
Michigan. He and his wife, Laura, a former federal agent, have four children. Cox was sworn
in as Attorney General of Michigan, January 1, 2003.






CAROL L. ISAACS

Chief Deputy Attorney General

East Lansing, Michigan. Received Bachelor of Science degree from Michigan State
University and Juris Doctorate degree from Thomas M. Cooley Law School, Lansing, Michigan.
Admitted to practice law in 1993. First Woman Chief Deputy. Appointed Chief Deputy
Attorney General January 2003 to April 2005. Reappointed September 2006.
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ATTORNEYS GENERAL OF THE STATE OF MICHIGAN

APPOINTED
DANIEL LEROY ..vviiiiviiiitii ettt ettt ettt stee ettt bes e ntaeeenns July 18, 1836-1837
PETER MOREY ......... ...March 21, 1837-1841
ZEPHANIAH PLATT ...... e March 4, 1841-1843
ELON FARNSWORTH .... e March 9, 1843-1845
HENRY N. WALKER .... ...March 24, 1845-1847
EDWARD MUNDY ............... ...March 12, 1847-1848
GEORGE V. N. LOTHROP.... TR URURTRPN April 3, 1848-1850
ELECTED
WILLIAM HALE ..ottt ettt et 1851-1854
JACOB M. HOWARD .......cctiiiiiicitiee ettt e et e e b e e e s enbaae e s ebanee e 1855-1860
CHARLES UPSON ....1861-1862
ALBERT WILLIAMS ...ttt ettt ettt ettt ebe e e stae e s tae e e baeesbaaeenns 1863-1866
WILLIAM L. STOUGHTON . ...ciittiitiiiitee ettt e ettt ereeesteeeereeebeeestaeestaeeenbeeenbaseenns 1867-1868
DWIGHT MAY .......cccevvenne ....1869-1872

BYRON B. BALL ...ttt 1873-1874
IsAAC MARSTON....... ...April 1, 1874-1874
ANDREW J. SMITH ..eciiiiiiiii ettt stte et e stee e s e aee e etaeestaeeebeeenbaeennnas 1875-1876
OT170 KIRCHER............ ....1877-1880
JACOB J. VAN RIPER.....octttiiiiiiiiie sttt ettt e s itae e e snbe e e e enbr e e e s ebanee e 1881-1884
IMOSES TAGGERT ....eiitiieitiieitiie ettt e eteeestae e e ste e e steeesteeesbaeesaaeesteaeesteeesbeeesreeeanes 1885-1888
STEPHEN V. R. TROWBRIDGE?.... 1889-1890
BENJAMIN W. HOUSTON ...vvviiiiiiiiei ettt March 25, 1890-1890
ADOLPHUS AL ELLIS ...uiiitii ittt ettt et etae e ve e e eaee e enes 1891-1894
FRED A. MAYNARD...... ....1895-1898
HorACE M. OREN....... ....1899-1902
CHARLES A. BLAIR ..... ....1903-1904
JoHN E. BIRD®................ e ——————————— 1905-1910
FRANZ C. KUHN 1ottt st e be e nbae e enes June 7, 1910-1912
ROGER L. WYKES ..ottt September 6, 1912-1912
GRANT FELLOWS .. itieeittee sttt ettt ettt ste e st e et e e saae e s be e e sabeesnreeanrea s 1913-1916
ALEX J. GROESBECK ...... ....1917-1920
MERLIN WILEY® ..ottt ettt ettt et e et a e et e e nbe e e baeeennas 1921-1922
ANDREW B. DOUGHERTY® ....ooiiiiiiiiiiicctie ettt 1923-1926
CLARE RETAN ....1926-1926
{0} i = LR 1927-1928
WILBUR M. BRUCKER .......iiiiiiiiii ittt sttt ettt ettt 1928-1930
PAuL W. VOORHIES......... ....1931-1932
PATRICK H. O'BRIEN ....ooiiitiiiiiiec ettt ettt s et e st e eave e ebeesree e 1933-1934
HARRY S. TOYZ ottt October 24, 1935-1935

! Resigned April 1, 1874. lsaac Marston appointed to fill vacancy.

2 Resigned March 25, 1890. Benjamin W. Houston appointed to fill vacancy.
® Resigned June 6, 1910. Franz C. Kuhn appointed to fill vacancy.

* Resigned September 6, 1912. Roger |. Wykes appointed to fill vacancy.

° Resigned January 9, 1923. Andrew B. Dougherty appointed to fill vacancy.
¢ Resigned October 27, 1926. Clare Retan appointed to fill vacancy.

" Resigned February 16, 1928. Wilbur M. Brucker appointed to fill vacancy.
® Resigned October 14, 1935. David H. Crowley appointed to fill vacancy.
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DAVID H. CROWLEY ...uviiitiieiiiie ittt ettt ettt etee e svae e saeeeeraeeennas 1935-1936

RAYMOND W. STARR ....1937-1938
THOMAS READ ...cviiitiiitii ittt ettt sttt sbe e sbe e sbeeneeaesnne e nnns 1939-1940
HERBERT J. RUSHTON .....utiiiiii ittt ettt et e eaee e v e 1941-1944
JOHN J. DETHMERS.....ciitii ettt ettt ta e et ba e e baaeenns 1945-1946

FOSS O. ELDRED......ciiveiiitiieiisieiestesiee sttt September 9, 1946-1946

EUuGeENE F. BLACK... ....1947-1948
STEPHEN J. ROTH........ ....1949-1950
FRANK G. MILLARD............ ....1951-1954
THOMAS M. KAVANAGH?? .......eoiiiiiitiiectie ettt et e et etae e ae e et e e ebaeeennas 1955-1957
PAUL L. ADAMS™ ...ttt et be e et e e sare e e beeatee e 1958-1961
FRANK J. KELLEY® ....1962-1998
JENNIFER M. GRANHOLM ....cuviiiiiiiiitiiectie e ettt ettt eae e e teeestae e e tae e v e e ebeeeennas 1999-2002

IMICHAEL AL COX oottt ittt ettt ettt st tre e st ta e e eare e snbeeatee e 2003-

° Resigned September 9, 1946. Foss O. Eldred appointed to fill vacancy.

1 Resigned December 31, 1957. Paul L. Adams appointed to fill vacancy.

4 Resigned December 31, 1961. Frank J. Kelley appointed to fill vacancy.

2 Appointed December 28, 1961. In 1966 first attorney general elected to 4-year term.



REGISTER OF
DEPARTMENT OF ATTORNEY GENERAL

2007-2008
Attorney General . ... MicHAEL A. Cox
Chief Deputy Attorney General . ........... ... ... ......... CARoL L. IsaAacs
Chief Administration Officer ........................ MICHAEL J. GARAVAGLIA
Senior AdVISOr .. ..o STUART M. SANDLER
Solicitor General. . ....... .. ... THOMAS L. CASEY®
Child and Family Services Bureau Chief . .................. WANDA M. STOKES
Consumer and Environmental Protection Bureau Chief . . .. .. A. MICHAEL LEFFLER
Criminal Justice Bureau Chief ......................... THomAs C. CAMERON
Governmental Affairs Bureau Chief ................... FRANK J. MONTICELLOY
Solicitor General Bureau Chief.......................... B. ERIC RESTUCCIA®
Assistant Attorney General forLaw . ....................... SUSAN |. LEFFLER
Assistant in Charge of Detroit Office. ...................... Ron D. ROBINSON
Director of Office for Governmental Affairs ......... CHRISTOPHER J. HACKBARTH
Director of Communications. . ................ oo, GERALD J. HiLLS
Deputy Director of Communications. . ....................... JOHN B. SELLEK
Director of Legislative Relations ......................... RACHEL S. HURLEY

During this biennial period John D. Dakmak served as Director of Legislative
Affairs from November 9, 2007 until June 6, 2008.

2 Mr. Casey served as Solicitor General from July 1992 until he retired July 25, 2008. B. Eric Restuccia was
appointed to fill vacancy.

* During this biennial period Deborah Anne Devine served as Bureau Chief of the former Economic
Development and Oversight Bureau until she retired on May 30, 2008.

5 The Solicitor General Bureau was created on July 27, 2008.
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OPINION REVIEW BOARD

Susan I. Leffler, Chairperson
Thomas L. Casey
Robert lanni
Patrick F. Isom
Russell E Prins
Thomas F. Schimpf
Lucille Taylor*

1 Special Assistant Attorney General appointed 6/9/2004.
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PROFESSIONAL RESPONSIBILITY, EDUCATION, AND POLICY BOARD

Robert lanni, Chairperson
Frank Monticello, Vice Chairperson, Department Ethics Officer
Wanda Stokes
Mike Leffler
Tom Cameron
David Tanay
Leo Freidman
Daphne Johnson
Doug Bramble, ex-officio member
Valerie Schmidt, Department Training Coordinator

In March 2006, Attorney General Mike Cox created the Professional
Responsibility, Education, and Policy (PREP) Board to replace the Litigation
Advisory Board (LAB). The PREP Board is charged with the responsibility of
encouraging the professional growth of Attorney General staff through innovative
and cost-efficient training, to assume responsibility for the development and dissem-
ination of Department policy, and to assist the Department Ethics Officer in the appli-
cation of the Rules of Professional Responsibility and the formation of sound ethical
practices. Concomitant with the creation of the PREP Board, the Attorney General
appointed Frank Monticello as the Department Ethics Officer and gave him the prin-
cipal responsibility for providing ethics training and coordinating ethics policy in the
department. In 2007-2008, the PREP Board recommended the adoption of 12 new
department policies and created an interactive electronic policy directory to allow
employees to easily search and access all Department policies. In 2007-2008, the
PREP Board, in conjunction with the Department Training Officer, identified and pre-
sented 118 different staff training courses. A highlight during 2007-2008 was the
Managers for Tomorrow Initiative directed at identifying and training future
Department leaders. Six live and three on-line leadership and management related
courses were offered. An average of 61 staff attended each course. The PREP Board
also created an audio-visual training library to allow staff to individually secure train-
ing based on past department training events and relevant national seminars pur-
chased from a variety of sources.
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ASSISTANT ATTORNEYS GENERAL

STEPHANIE A. ACHENBACH
RicHARD M.C. ADAMS
Topbp B. AbAMS

SYED S. AHMED

ToNATZIN M. ALFARO-MAIZ
DANIELLE R. ALLISON-YOKOM
CYNTHIA A. ARCARO
CoreY A. ARENDT
ROSENDO ASEVEDO, JR.
ANDREA D. BAILEY
SusAN K. BALKEMA

CoRI E. BARKMAN
PATRICIA S. BARONE
KATHARYN A. BARRON
MARGARET A. BARTINDALE
Denise C. BARTON

H. DANIEL BEATON, JR.
BRAD H. BEAVER

JuLiA R. BELL

MicHAEL R. BELL

Ross H. BisHopP

PHiLIP L. BLADEN

E. JOHN BLANCHARD
JACK A. BLUMENKOPF
DANIEL P. Bock

HENRY J. BoyNTON
ROBERT L. BRACKENBURY
CHRISTOPHER W. BRAVERMAN
SARAH K. BRENNER
DaviD D. BRICKEY
MARVIN L. BROMLEYY
BARBARA J. BROWN
LARRY F. BRYA

STEVEN M. CABADAS
JOHN M. CAHILL®
CHRISTINE MIKRUT CAMPBELL
WiLLIAM C. CAMPBELL
Davip C. CANNON

SonIA M. CANNON®®

RAY W. CARDEW, JR.
KELLY A. CARTER
TiFFANY N. CARTWRIGHT?
KATHLEEN L. CAVANAUGH
WiLLIAM A. CHENOWETH
ANDREA M. CHRISTENSEN
SUANN D. COCHRAN
Tobpb H. CoHAN

LAurA A. Cook

FeLicIA M. COURTRIGHT
JaMES C. CowARD, JR.2
RicHARD L. CUNNINGHAM

JuLius O. CURLING
JoHN D. DAKMAK
Jessica A. DANoOU
ERrROL R. DARGIN?
MARK F. DAVIDSON
MicHAEL R. DEAN

JoNn M. DEHORN

JAMES P. DELANEY
WiLLIAM F. DENNER
BrIAN D. DEVLIN
DARNELLE DICKERSON
MARIBETH A. DICKERSON®
ROBERT A. DIETZEL*
RoBIN L. DILLARD
SuzANNE R. DILLMAN
HEATHER L. DONALD?
NorMAN W. DONKER?
MARK E. DONNELLY
JONATHAN E. DUCKWORTH
HEATHER M. DURIAN
YASMIN J. ELIAS

KELLY K. ELIZONDO
GEORGE M. ELWORTH
RoNALD W. EMERY
DoNALD E. ERICKSON
STACY L. ERWIN-OAKES
JASON R. EvANS

ANGIE A. FADLY?
RONALD H. FARNUM
JAMES T. FARRELL
MICHAEL P. FARRELL
JOHN G. FEDYNSKY
ELAINE D. FISCHHOFF
JENNIFER FITZGERALD
KATHLEEN P. FITZGERALD
PATRICK M. FITZGERALD
STEVEN B. FLANCHER
DARRIN F. FOWLER
PHILLIP |. FRAME

KEVIN L. FRANCART

¥ RETIRED 10/31/2007
8 RETIRED 6/16/2008

* RESIGNED 5/30/2008
» RESIGNED 6/4/2007

% RESIGNED 6/15/2007
2 ReTIRED 10/31/2008
% RESIGNED 7/17/2008
% RESIGNED 1/14/2008
% RESIGNED 6/29/2007
% ReSIGNED 5/30/2008
7 RESIGNED 5/30/2008
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JEssICA L. FRAZIER®
MicHAEL G. FREzzA
LEo H. FRIEDMAN
LUANN C. FrRosT
ALISON A. FURTAW
THomAS P. FURTAW?
DeBrRA M. GAGLIARDI
BRIAN S. GALIN
KATHLEEN A. GARDINER
TiMOTHY T. GARDNER, JR.®
RICHARD P. GARTNER®
JASON A. GEISSLER
CELESTE R. GILL
CARLO P. GINOTTI
KATHLEEN A. GLEESON
JAMES W. GLENNIE
HowaRrD E. GOLDBERG
DaviD H. GOODKIN
PauL D. GoobricH
JENNIFER L. GORDON
NEIL D. GorRDON

A. PETER GOVORCHIN
TERRENCE P. GRADY
BRIAN G. GREEN
PuLvINDER K. GREWAL
ErRIK A. GRILL

JosHUA W. GUBKIN®
SOCORRO GUERRERO
CHARLES D. HACKNEY
Lisa C. HAGAN®
FeLEPE H. HALL
LiNDA K. HANDREN
STEVEN A. HANEY*
CHRISTINA M. HARRIS®
Kim G. HARRIS®
EpiTH C. HARSHY
WALLACE T. HART
SUZANNE HASSAN
JAsoN D. HAWKINS
TiMOTHY J. HAYNES
JAMES W. HEATH
KEevVIN R. HIMEBAUGH
JEssicA L. HobGson
ALAN F. HOFFMAN
Rose A. Houk®
PEGGY A. HOUSNER
RaymonD O. Howb
JamES C. HoweLL
STEVEN D. HUGHEY
SHANNON N. HUSBAND
RoOLAND HWANG
ROBERT IANNI

PaTRICK F. Isom

DawnN C.M. JAack
JENNIFER M. JACKSON
MoLLy M. JASON
ROBERT J. JENKINS
JULIE M. JENSEN
Tonya C. JETER
Bruce C. JOHNSON
DAPHNE M. JOHNSON
THoMAS C. JOHNSON
HEeIDI L. JOHNSON-MEHNEY
CHARLES L. JONES®
PauL W. JoNES®™
JASON S. JULIAN
KATHERINE A. KAKISH
RICHARD M. KAROUB
SERENE KATRANJI-ZENI
VICTORIA A. KEATING*
MaTTHEW C. KECK
RHONDI B. KELLER
CoLLEEN M. KELLY
SEAN D. KERMAN
CHRISTOPHER L. KERR
MicHAEL O. KING, JR.
MoRRIs J. KLAU

RICHARD L. KOENIGSKNECHT*

TimMoOTHY F. KONIECZNY
RAINA |. KoRrRBAKIS
PETER T. KOTULA
KAREN K. KUCHEK
THomAs A. KuLick
ALAN J. LAMBERT

H. STEVEN LANGSCHWAGER
ANDREW J. LEMKE
MELINDA A. LEONARD
JoHN F. LEONE
VINCENT J. LEONE
JEssicA E. LEPINE

% RESIGNED 6/22/2007
» DECEASED 8/15/2008
* RESIGNED 8/22/2008
3 RETIRED 2/29/2008
% RESIGNED 2/26/2007
* RESIGNED 1/4/2008
* RESIGNED 8/3/2007
* RESIGNED 12/28/2007
% DECEASED 2/4/2007
¥ ReTIRED 5/31/2007
* RETIRED 1/31/2008
* RETIRED 12/30/2008
“ RESIGNED 4/4/2008
“ RETIRED 3/30/2007
“ ReTIRED 5/31/2007
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LUTTRELL D. LEVINGSTON®
DANIEL M. LEvYy#

LARRY W. LEWIS

MARY ELIZABETH LIPPITT
JOHN R. LISKEY

SHERYL L. LITTLE-FLETCHER®
MicHAEL A. LOCKMAN
JAMES E. LoNG

IRIs M. LorEz

JONATHAN S. LubwiG
JoHN P. MACK

S. PETER MANNING

JoHN B. MANOs*

HowarD C. MARDEROSIANY
MARY KATHLEEN MARKMAN
THOMAS S. MARKS
HAROLD J. MARTIN
ROBERT J. MARTIN

MARK W. MATUS
JACQUELYN A. MCCLINTON
KELLY J. McDoONIEL*®
LINDA P. McDoOWELL
PATRICK MCELMURRY
DoNALD S. McGEHEE
JoEL D. MCcGORMLEY
KELLEY T. MCLEAN

JuLIE A. MCMURTRY
HEATHER S. MEINGAST
MARK A. MEYER®
GERALD C. MILLER
ROBERT L. MoL

WiLLIAM E. MOLNER
LAURA L. MooDy
MicHAEL E. Mooby
LAMAR D. MORELAND
WiLLIAM R. MORRIS
BRrRADLEY K. MORTON
SHENIQUE A. Moss
MicHAEL F. MURPHY
BrIAN O. NEILL
MARGARET A. NELSON
MICHAEL S. NEWELL
MicHAEL A. NICKERSON
CYNTHIA M. NUNEZ*®
PaTrICK J. O'BRIEN
EMMANUEL B. ODUNLAMI®
LINDA M. OLIVIERI
MicHAEL J. ORRIS

Deke J. PAscoE

AMY M. PATTERSON
ORONDE C. PATTERSON
DONNA L. PENDERGAST
SANTE J. PERRELLI

WiLLIAM F. PETTIT
DENNIS J. PHENEY, JR.
JONATHAN C. PIERCE
LINDA M. PIETROSKI
JAMES R. PIGGUSH®
NANCY A. PIGGUSH®®
THOMAS S. PIOTROWSKI®
JOSEPH P. PITTEL

JoSePH E. POTCHEN
DoucLAs J. Powe
ANDREW T. PRINS
RusseLL E PRINS

SUSAN PRZEKOP-SHAW
C. ADAM PURNELL
THOMAS QUASARANO
RoNALD E. Quick®
PATRICIA TERRELL QUINN
DENNIS J. RATERINK
VICTORIA A. REARDON
ROBERT P. REICHEL
MicHAEL J. REILLY
Louis B. REINWASSER
MATTHEW H. Rick®
STEPHEN M. RIDEOUT
JAMES E. RILEY
SANTIAGO RI0S
JUANDISHA H. ROBINSON
WiLLIAM A. ROLLSTIN
KANDY C. RONAYNE
AMY L. ROSENBERG"
MERRY A. ROSENBERG
ScoTT R. ROTHERMEL
JUDITH BLINN RUDMAN®
ADAM S. RuBIN

DEeRek G. Russaw
MARK G. SANDS

“ TRANSFERRED 5/11/2007
“ TRANSFERRED 3/23/2007
“ RESIGNED 11/28/2007

“ TRANSFERRED 4/5/2007
‘7 RETIRED 12/28/2007

“ RESIGNED 6/13/2007

“ TRANSFERRED 10/19/2007
% RESIGNED 6/2/2007

* RESIGNED 3/28/2008

%2 RETIRED 8/29/2008

% RETIRED 8/29/2008

% RESIGNED 7/2/2007

% RETIRED 5/31/2007

% RESIGNED 5/2/2008

" TRANSFERRED 8/15/2008
% RETIRED 1/1/2007
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SuzAaN M. SANFORD
SPENCER A. SATTLER
THOMAS P. SCALLEN
BETHANY L. ScHEIB
JOHN C. SCHERBARTH
CHARLES C. SCHETTLER, JR.
THOMAS F. SCHIMPF
BARBARA A. SCHMIDT
CLIFTON B. SCHNEIDER
MARK V. SCHOEN
LAURYL A. ScoTT
MARIE SHAMRAJ

JAMES C. SHELL

ANN M. SHERMAN
PaTRICIA L. SHERROD
ANDREW L. SHIRVELL
Davib W. SILVER
DiIANE M. SMITH®
JARROD T. SMITH
JOSHUA S. SMITH

KEevIN T. SMITH
KRISTIN M. SMITH
NICHOLE M. SoMA®
SuzANNE D. SONNEBORN®
TRACY A. SONNEBORN
DANIEL E. SONNEVELDT
ALLAN J. SOROS
GEORGE N. STEVENSON
PAMELA J. STEVENSON
RODNEY D. STEWART
JAMES L. STROPKAI®
RONALD J. STYKA
CHESTER S. SUGIERSKI, JR.%®
PoLLy A. SYnK

JOHN F. SzCczUBELEK
Davib E. TANAY

DrRew M. TAYLOR

ScotT L. TETER

KEVIN M. THOM

JOHN L. THURBER
VIRGINIA H. TRZASKOMA
BRENDA E. TURNER
GENEVIEVE D. Tusa*
ANNE M. UITvLuGT
ELIZABETH L. VALENTINE
JANET A. VANCLEVE®
REBEKAH VISCONTI-MASON
MARTIN J. VITTANDS
DaviD A. VOGES®

MicHELE M. WAGNER-GUTKOWSKI
DEBORAH BENEDICT WALDMEIR

THomAS D. WARREN
DonNNA K. WELCH
ROBERT S. WELLIVERY
GERALD A. WHALEN
JANE A. WILENSKY®®
MiTCHELL J. WooD
JOSEPH L. YANOSCHIK®
MicHAEL A. YOUNG
MoNA M. YOuUsSEr™
MORRISON R. ZACK

% RETIRED 2/28/2007
% RESIGNED 8/4/2008
5t TRANSFERRED 9/21/2007
52 RETIRED 7/11/2008
8 RETIRED 7/27/2007
% RESIGNED 1/26/2007
% RETIRED 6/29/2007
% RETIRED 6/27/2008
 RETIRED 11/30/2007
% RETIRED 6/30/2008
% RESIGNED 4/6/2007
™ RESIGNED 9/28/2007
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SENIOR EXECUTIVE MANAGEMENT ASSISTANTS

CYNTHIA L. ARMSTRONG
CYNTHIA A. AVEN
ALiciA K. KIRKEY

MAXINE R. RECK™
DiANE E. VANDERMOERE™
MARY F. ZISCHKE

SECRETARIES AND CLERICAL STAFF

LisAa S. ALBRO
STEPHANIE ANDREADIS
LINDA S. ANDREAS
DEBORAH S. ANDREWS
CHERYL L. ANTHONY
JoDIE L. ARNETT

JANICE K. ATKINS
BARBARA J. BAILEY"
BoBsI J. BALLINGER
BRENDA L. BARTON
HARRIET A. BAss™
DEeNISE A. BEECHLER
JACQUELYN BEESON™
SuUSAN J. BERTRAM
VIRGINIA K. BEURKENS
TINA L. BiBBS

JENNIFER A. BIELECKI™
ALYSSA R. Bos

VIvVIAN R. BoyD”
SonYA G. BRADLEY
PATRICIA J. BRAITHWAITE
SCHERYL S. BROOKS
IRENE D. BROWN
DENISE J. BRUCKMAN
DANIELLE M. Bucci
MARY C. BURKE-GIANINO
WENDY J. CADWELL
JAaNIs L. CAMERON
SAMANTHA CARDENAS-CHAMBERS™
JENNIFER A. CARLSON™
RoBBIN S. CLICKNER
RHonDA M. CoLE
Louise A. CONNOR®
KATHLEEN M. COTTER
MicHELLE M. CurTIS-CATALINE
ADpoNis T. Davis
KIMBERLY S. DELASHMIT®
SHEILA L. DIAMOND®
CRISTINA R. DOWKER
KATHRYN T. ELLIS®
SHEILA V. FANDRICK®
SHELENE K. FASNAUGH
CHERYL S. FERRY

MARGARET M. FILIATRAULT
RHonDA G. FLOYD
KATHERINE E. FOX-APPLEBEE
PatrICIA A. GAME
BETTY A. GAUTHIER
MaARY E. GEE

JULIE A. GERSZEWSKI
IDA M. GLASSBROOK®
NicHoLAs E. GoBBo
JANET A. GODLEW®
CHERYL A. GOFF

AmMY A. GONEA
MARNI J. GOODWIN®
STEPHANIE L. GRACE
RASHADA D. GRIFFIN®
HoLLy L. GUSTAFSON
SARA B. HAASE
ErIkA L. HAMILTON
DiANA M. HANKS
CAROLYN A. HARRIS
NANcY E. HART
KATHY A. HAVEN
DARLENE K. HEILNER
ALISA S. HiLL

™ RETIRED 8/29/2008

2 TRANSFERRED 8/8/2008
™ RETIRED 4/27/2007

™ TRANSFERRED 2/8/2008
™ RESIGNED 6/15/2008

" RESIGNED 7/1/2008

" RETIRED 1/31/2008

™ APPOINTMENT EXPIRED 4/20/2007
™ DECEASED 9/6/2007

® RESIGNED 8/31/2007

® TRANSFERRED 4/4/2008
% RETIRED 1/31/2007

® RESIGNED 7/23/2008

% LAID OFF 4/20/2007

® LAID OFF 3/23/2007

% TRANSFERRED 3/23/2007
" RESIGNED 1/4/2008

% LAID OFF 4/20/2007
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STACI J. HILLARD
MicHAEL J. HoLcomB
Lois J. HoPkINs
KARYN B. Howb
LYNNE L. HUBER
JACKIE M. IsAaAC
STARKEMA T. JACKSON
CYNTHIA A. JAKUS
TRACIE L. JAMES
TrRACY A. JANOUSEK®
RANDALYN G. JEGLA
MELIssA M. JENSON
ANN J. JONES

LorI L. JOSEPH
LAUREL E. KIENITZ
MARCIEL E. KIHN
Juby G. KILDUFF
ANGELA K. KILVINGTON
PaTrRICIA A. KLEIN
ANN T. LANTZY
REBEKAH A. LAPAN
MiCHELE L. LEMMON
TrACY A. LEwIS
KAREN E. LockwooD
SyLVIA MACGREGOR
SusaN E. MAclAs
BERTHA L. MATHIS
MARY E. McGINNIS®
JOLEEN A. McQUISTON
VickIE A. MINER
LAUREN J. MORRISH
ANNETTE L. MURPHY
KIMBORLY S. MUSSER
LAURA NAGEOTTE
AIMEE L. NELSON
BRENDA K. NUMMER
Denise L. O’BRIEN
BRrRookE C. PARMALEE®
MARY A. PASCH
SHARON M. PavLIK
DENISE L. PAWLOSKI
DELYNN M. PETTIT
PIER M. PIEPENBROK
KARON M. PosT%
PAMELA A. PUNG
CLARISSE Y. RAMEY
MARILYN REED
DEeNise R. RICHARDS
CHERIE A. RICHIE
PHyLLIs I. RIED
ASHLEY A. ROBISON®
RHONDA S. RoBISON

CYNTHIA M. RUFF

Joy S. Ryan*

JOLYNN B. SATTERELLI*®
SUSAN M. SCHAEFER®
CRISTIE A. SCHAFER
JANET A. SCHAFER"
KELLY J. SCHUMAKER
DEBORAH J. SEVER®
BETTY S. SHEPARD®

JERI M. SHERWOOD
KARI L. SHOOK®

MARY E. SIGFRED
CaAroL L. SimoN
LouANN K. SIMON'*
LiLLIAN M. SmuTs!®
ANDREA C. STRONG'®
SusAN R. SWANSON*
JULIE A. SWORDEN'®
JACQUELINE M. SZYMANSKI
MYRNA L. TATE

CiNnDY K. TESSMAN
BARBARA A. TESZLEWICZ
JOAN P. THARP

NATALIE D. THELEN'®
Jobl M. THoOMAS
WENDY L. TobD
MEAGAN R. TOUHEY
LAURIE A. VANBEELEN

PAMELA A. WALTERS-WHALON
LATASHA S. WILKINS-O’NEAL®

ANNA J. YOTT

% LAID OFF 4/20/2007

% TRANSFERRED 12/26/2008
°t LAID OFF 4/20/2007

%2 RETIRED 11/26/2007

* TRANSFERRED 7/25/2008
* TRANSFERRED 2/22/2008
% TRANSFERRED 7/11/2008
% RETIRED 8/29/2008

" TRANSFERRED 4/28/2008
% RESIGNED 8/31/2007

* TRANSFERRED 5/2/2008

| AID OFF 4/20/2007

91| AID OFF 4/20/2007

2 RESIGNED 5/23/2008

3 APPOINTMENT EXPIRED 2/22/2008
% ReTIRED 4/27/2007

%5 L AID OFF 4/20/2007

1% TRANSFERRED 12/14/2007
7 TRANSFERRED 11/18/2007
% RESIGNED 2/23/2007
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HUMAN RESOURCES STAFF

DoucLAs J. BRAMBLE, DIRECTOR
JuLle A. CAMPBELL

VERONICA E. ESTRADA

JusTIN A. GRAY!®

MARY V. Joy

VALERIE A. SCHMIDT

IRENE A. WINTER

FISCAL MANAGEMENT STAFF

JAMES SELLECK, DIRECTOR
BETH L. BALL

JOEY R. BENGEL

SusaN A. BRisTOL

CATHY D. KNOTT

PURCHASING PROCUREMENT
STAFF

CRrRAIG A. FARR

PAMELA J. PLATTE
CYNTHIA J. FOURNIER™?

STOREKEEPERS

JANICE J. ADAMS
JACKIE E. CROCKETT

DEPARTMENT MANAGER

PaTRICIA A. CONLEY

DEPARTMENTAL SUPERVISOR

JULIE L. EDWARDS™
JANE E. FEELEY
NANCY M. O’SHEA

REGULATION AGENT

MARK KACHAR
MARGARET L. RosT*?
ONYAKA TIGGART*®

DEPARTMENTAL TECHNICIANS

STEPHANIE ANDREWS'
BARBARA J. BALDWIN
BEVERLY J. BALLINGER
DANIEL J. BURNS™
JACKIE E. CROCKETT
NANcY L. Davis
MicHELLE R. DOERR
BETH A. DOYLE-STEADMAN
CHYNESSIA M. EVANS
BARBARA L. FAIR™®
ELizABETH G. GRACEY
KIMBERLY E. HARPS
MARGO J. HEINONEN
LATASHA C. MADISON
TAMARA L. McComp*®
MiTzI F. MERTENS
MEeLopy L. O’KEEFE
MARGARET M. PERRIN
ANGELITA RIPLEY
SHERRY L. RosIN'®
CYNTHIA A. ScoTT

COMMUNICATIONS
REPRESENTATIVE

MARTHA K. EYDE®

PROSECUTING ATTORNEYS
COORDINATING COUNCIL

THoMAS M. ROBERTSON, DIRECTOR
DAN BARNETTE
MARcIA A. BEATTY

1 RESIGNED 8/28/2007

10 TRANSFERRED 10/31/2008
1 DECEASED 7/3/2008

12 TRANSFERRED 9/5/2008
2 RESIGNED 12/14/2007

%4 ResIGNED 10/5/2007

5 TRANSFERRED 5/16/2009
18 SEPARATED 3/23/2007

7 ReSIGNED 5/31/2007

1% RESIGNED 7/9/2008

¢ TRANSFERRED 5/30/2008
20 RETIRED 7/13/2007

XX



Kim W. EppIE
JOHN P. GOERGEN

BEVERLEY A. HENRICHSEN'*

MYRA J. HoLmI
KAREN G. MALEITZKE
Kim I. MATHISON'?
JOEY K. SCHUELLER
NANCY J. ST. PIERRE
BEVERLY A. THELEN
MATTHEW K. WADE

AUDITORS

STANwWOOD L. KRYCINSKI
JOSEPH J. KYLMAN
RICHARD J. RUELLE
ERrRic D. SPANOGLE

INVESTIGATORS

PETER B. ACKERLY
LYNNE M. BARRON
MELANIE M. BRIGGS
DoNALD W. CHRISTY, JR.
JAMES P. CLICKNER
DALE E. CoLLINS

LiNDA L. DAMER

ROBERT L. DAUSMAN, JR.

WiLLIAM E. DENNIS
THomAs C. FULLER
TrACY L. GREENWOOD
GEORGE A. HARRIS'®
DENNIS G. KAPELANSKI
ROBERT D. KRAFT
JACQUELYN M. LACK
JEssICA L. LoNG
GORDON J. MALANIAK
RYAN S. MARING*#
JAMES A. MAY
MARTIN J. MAY
ADOLPH MCQUEEN, JR.
DANEIL MITCHELL
STEPHEN C. MORSE
DonovaN MOTLEY
JoHN C. MULVANEY
JosHUA B. NEwTON
Mike ONDEJIKO
ROBERT R. PEPLINSKI
Davib M. Ruiz
WESLEY G. SHAW'®
DENA L. SMITH

DANIEL C. SOUTHWELL
ROLLIE E. STEPHENS'?*
THOMAS A. STROEMER
ROBERT M. TRAMEL
REBECCA A. TREBER
MicHAEL D. WiLLIAMS®
JAack S. WING'#

JAMES W. WooD

PARALEGALS

DANA L. BoNAUDO
LiNDsAY D. BURR
CoLLEEN N. ELLS
AMY L. KIRKSEY
MARTIN J. MAY
DiaNE M. MICALE
CATHY |. MURRAY
JeEssIcA A. ORRELL
AMY J. REED

ACCOUNTING ASSISTANT

CARRIE M. FEDEWA'?®

DEPARTMENTAL ANALYSTS

ERriC R. BACYINSKI
ANGELA E. BRANCH
CaroL A. DANE
CHRISTINE S. DINGEE
JENIFER L. EscH

J. Louise FINDLEY
MATTHEW R. FRENDEWEY
HARMONY L. GLASHOWER
JOANNE M. GRAM
DENISE G. HETTINGER
JOHN KNOWLES™®

CATHY M. PAwLUS

21| AID OFF 3/30/2007

22| AID OFF 1/12/2007

2 RESIGNED 7/18/2008

2¢ RESIGNED 6/20/2008

25 RETIRED 12/19/2008

2 RESIGNED 4/14/2008

27 RESIGNED 5/23/2008

2 RETIRED 12/28/2007

29 TRANSFERRED 10/3/2008
% RESIGNED 10/31/2008
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ANDREW H. PHELPS STATE ASSISTANT

NATALIE M. STEWART ADMINISTRATOR
BRET A. TOTORAITIS
GRETCHEN W. VILLARREAL DAwN E. CoLLINs®™

RANDY L. Woob

! Transferred 9/14/2007
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THUMBNAIL SKETCHES
OF
ASSISTANT ATTORNEYS GENERAL

STEPHANIE A. ACHENBACH

Royal Oak, Michigan. Michigan State University, B.A. Michigan State University,
Detroit College of Law, J.D. Admitted to practice law November 2000. Appointed
Assistant Attorney General July 2003.

RicHARD M.C. ADAMS

Grand Ledge, Michigan. Oakland University, B.A. University of Detroit, M.A.
Wayne State University Law School, J.D. Veteran of the Vietnam War. Admitted to
practice law December 1980. Appointed Assistant Attorney General September 1987.

Tobpp B. Abams

Okemos, Michigan. Miami University, B.A. University of Michigan Law School,
J.D. Admitted to practice law 1984. Appointed Assistant Attorney General February
1986 - August 1999. Reappointed December 2002.

SYED S. AHMED

Ann Arbor, Michigan. University of Michigan, B.A. Seton Hall University School
of Law, J.D. Admitted to practice law in Florida, 1998; Michigan, 2003. Appointed
Assistant Attorney General July 2006.

ToNATZIN M. ALFARO-MAIZ

Lansing, Michigan. Michigan State University, B.A. Valparaiso Law School, J.D.
Admitted to practice law August 1984. Appointed Assistant Attorney General June
1985.

DANIELLE R. ALLISON-YOKOM

lonia, Michigan. Central Michigan University, B.S. Michigan State University,
College of Law, J.D. Admitted to practice law October 2007. Appointed Assistant
Attorney General June 2008.

CYNTHIA A. ARCARO

East Lansing, Michigan. Michigan State University, B.A. Grand Valley State
University, M.A. Thomas Cooley Law School, J.D. Admitted to practice law in
1995. Appointed Assistant Attorney General February 2004.

CoreY A. ARENDT

Grand Ledge, Michigan. Carthage College, B.A. Thomas M. Cooley Law School,
J.D. Admitted to practice law May 2008. Appointed Assistant Attorney General
August 2008.

ROSENDO ASEVEDO, JR.

Novi, Michigan. Michigan State University, B.A. Wayne State University Law
School, J.D. Veteran of the Vietnam War. Admitted to practice law March 1978.
Appointed Assistant Attorney General December 1985.
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ANDREA D. BAILEY

Lathrup Village, Michigan. Western Michigan University, B.S. Eastern Michigan
University, M.A. Wayne State University Law School, J.D. Admitted to practice law
June 1995. Appointed Assistant Attorney General February 1996.

SusaN K. BALKEMA

Grand Rapids, Michigan. University of Michigan, B.A. Loyola University of
Chicago, School of Law, J.D., Specialty Certificate in Health Law. Admitted to prac-
tice law in lllinois, November 2002; Michigan, November 2003. Appointed Assistant
Attorney General July 2004.

CorI E. BARKMAN

Lansing, Michigan. University of Michigan, B.A. Wayne State University Law
School, J.D. Admitted to practice law November 2003. Appointed Assistant
Attorney General February 2004.

PATRICIA S. BARONE

Lansing, Michigan. University of Michigan, B.G.S. Antioch School of Law,
Washington, D.C., J.D. Admitted to practice law in Washington, D.C., 1978;
Michigan, 1978. Appointed Assistant Attorney General May 1984.

KATHARYN A. BARRON
East Lansing, Michigan. University of Notre Dame, B.A., J.D. Admitted to practice
law November 1991. Appointed Assistant Attorney General October 1992.

MARGARET A. BARTINDALE

Royal Oak, Michigan. Alma College, B.A. Detroit College of Law, J.D. Wayne
State University, LL.M. Admitted to practice law July 1988. Appointed Assistant
Attorney General June 1990. Resigned June 1992. Reappointed November 1995.

DEeNise C. BARTON

Ann Arbor, Michigan. Michigan State University, B.A. Georgetown University, J.D.
Admitted to practice law in Pennsylvania, November 1978; Michigan, September
1988. Appointed Assistant Attorney General December 1988.

H. DANIEL BEATON, JR.

Grand Ledge, Michigan. Marquette University, B.A. Detroit College of Law, J.D.
Admitted to practice law May 1990. Appointed Assistant Attorney General June
1990.

BRrRAD H. BEAVER

Ann Arbor, Michigan. University of Michigan, B.A. Wayne State University Law
School, J.D. Admitted to practice law in 1993. Appointed Assistant Attorney General
January 1996.
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JuLiA R. BELL

Lansing, Michigan. Michigan State University, B.A. Thomas M. Cooley Law
School, J.D. Admitted to practice law in Michigan, 1983; California, 1985.
Appointed Assistant Attorney General June 1987.

MicHAEL R. BELL

DeWitt, Michigan. University of Colorado, B.A. Thomas M. Cooley Law School,
J.D. Admitted to practice law May 1993. Appointed Assistant Attorney General
October 2004.

Ross H. BisHor

DeWitt, Michigan. Michigan State University, B.S. Thomas M. Cooley Law School,
J.D. Veteran of the Vietnam War. Admitted to practice law May 1976. Appointed
Assistant Attorney General November 1978.

PHILIP L. BLADEN

East Lansing, Michigan. University of Wisconsin, B.A. Thomas M. Cooley Law
School, J.D. Admitted to practice law May 1997. Appointed Assistant Attorney
General June 1997.

E. JOHN BLANCHARD

Haslett, Michigan. University of Michigan. B.G.S. Thomas M. Cooley Law School,
J.D. Admitted to practice law October 1978. Appointed Assistant Attorney General
October 1978.

JACK A. BLUMENKOPF

Oak Park, Michigan. Wayne State University, B.A. Wayne State University Law
School, J.D. Admitted to practice law October 1974. Appointed Assistant Attorney
General October 1974.

DANIEL P. Bock

East Lansing, Michigan. University of Michigan, B.A. Michigan State University,
College of Law, J.D. Admitted to practice law November 2007. Appointed Assistant
Attorney General April 2008.

HENRY J. BOYNTON

East Lansing, Michigan. Michigan State University, B.A. Detroit College of Law,
J.D. Admitted to practice law in Michigan, 1975; Florida, 1975. Appointed Assistant
Attorney General October 1976.

ROBERT L. BRACKENBURY

Ann Arbor, Michigan. Eastern Michigan University, B.S, M.A. Wayne State
University Law School, J.D. University of Michigan, M.B.A. Admitted to practice
law, November 1999. Appointed Assistant Attorney General July 2003.
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CHRISTOPHER W. BRAVERMAN

Lansing, Michigan. Michigan State University, B.A. Michigan State University,
College of Law, J.D. Admitted to practice law November 2006. Appointed Assistant
Attorney General September 2008.

SARA K. BRENNER

Farmington Hills, Michigan. Grand Valley State University, M.B.A. Michigan State
University, Detroit College of Law, J.D. Admitted to practice law May 2003.
Appointed Assistant Attorney General March 2004.

DaviD D. BRICKEY

Lansing, Michigan. Michigan State University, B.A. DePaul University College of
Law, J.D. Admitted to practice law November 1993. Appointed Assistant Attorney
General August 1999.

MARVIN L. BROMLEY

Grand Ledge, Michigan. Grand Valley State College, B.S. Detroit College of Law,
J.D. Admitted to practice law May 1974. Appointed Assistant Attorney General
August 1975.

BARBARA J. BROWN

St. Ignace, Michigan. Green Mountain College, A.A. University of \Vermont, B.A.
Thomas M. Cooley Law School, J.D. Admitted to practice law May 1987. Appointed
Assistant Attorney General July 1987, resigned January 2004. Reappointed January
2008.

LARRY F. BRYA

Grand Ledge, Michigan. Michigan State University, B.A. Thomas M. Cooley Law
School, J.D. Admitted to practice law May 1976. Appointed Assistant Attorney
General August 1976.

STEVEN M. CABADAS

Clarkston, Michigan. Western Michigan University, B.A. Detroit College of Law,
J.D. Admitted to practice law June 1985. Appointed Assistant Attorney General
September 2003.

JOHN M. CAHILL

Howell, Michigan. Michigan State University, B.A. Thomas M. Cooley Law School,
J.D. Admitted to practice law May 1979. Appointed Assistant Attorney General May
1979, resigned October 1987. Reappointed July 1990.

THomAS C. CAMERON

Trenton, Michigan. Western Michigan University, B.B.A. Wayne State University
Law School, J.D. Admitted to practice law May 1996. Appointed Assistant Attorney
General July 2003.
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CHRISTINE MIKRUT CAMPBELL

Lansing, Michigan. Michigan State University, B.S. Thomas M. Cooley Law
School, J.D. Admitted to practice law in Michigan, 1980; Florida, 1982. Appointed
Assistant Attorney General September 1986.

WiLLIAM C. CAMPBELL

Brighton, Michigan. Wayne State University, B.A. University of Detroit School of
Law, J.D. Admitted to practice law December 1986. Appointed Assistant Attorney
General November 1988.

Davip C. CANNON

Troy, Michigan. University of Michigan, B.A. Wayne State University Law School,
J.D. Admitted to practice law December 1980. Appointed Assistant Attorney
General April 1986.

SoNIA M. CANNON

Troy, Michigan. Wayne State University, B.S. Wayne State University Law School,
J.D. Admitted to practice law May 2004. Appointed Assistant Attorney General
February 2005.

RAY W. CARDEW, JR.

Royal Oak, Michigan. Wayne State University, B.S. Detroit College of Law, J.D.
Admitted to practice law December 1972. Appointed Assistant Attorney General July
1978.

KELLY A. CARTER

Belleville, Michigan. Alma College, B.A. University of Detroit Mercy School of
Law, J.D. Admitted to practice law November 1996. Appointed Assistant Attorney
General January 1997.

TiIFFANY N. CARTWRIGHT

West Bloomfield, Michigan. Michigan State University, B.A. University of
Michigan Law School, J.D. Admitted to practice law May 1998. Appointed Assistant
Attorney General August 2003.

THoMAS L. CASEY

Okemos, Michigan. Indiana University, Michigan State University, B.A. University
of Michigan Law School, J.D. Admitted to practice law November 1974. Appointed
Assistant Attorney General November 1975. Appointed Solicitor General July 1992.

KATHLEEN L. CAVANAUGH

Lansing, Michigan. Michigan State University, B.S. Wayne State University Law
School, J.D. Admitted to practice law November 1985. Appointed Assistant
Attorney General October 1987.
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WiLLIAM A. CHENOWETH

East Lansing, Michigan. Alma College, B.A. University of Notre Dame Law School,
J.D. Admitted to practice law October 1977. Appointed Assistant Attorney General
June 1981.

ANDREA M. CHRISTENSEN

Lansing, Michigan. University of Michigan, B.A. Michigan State University,
College of Law, J.D. Admitted to practice law June 2008. Appointed Assistant
Attorney General December 2008.

SUANN D. COoCHRAN

Canton, Michigan. Eastern Michigan University, B.S. Wayne State University Law
School, J.D. Admitted to practice law November 1983. Appointed Assistant
Attorney General October 1984.

Topb H. CoHAN

Haslett, Michigan. Michigan State University, B.A. Detroit College of Law, J.D.
Admitted to practice law November 1976. Appointed Assistant Attorney General
December 1977.

LAURA A. Cook

St. Johns, Michigan. Central Michigan University, B.S. University of Michigan Law
School, J.D. Admitted to practice law in 1991. Appointed Assistant Attorney General
March 1999.

FeLiciA M. COURTRIGHT

Allen Park, Michigan. Eastern Michigan University, B.S. Detroit College of Law,
J.D. Admitted to practice law November 1994. Appointed Assistant Attorney
General July 2004.

JAMES C. COWARD, JR.

Lansing, Michigan. Coastal Carolina University, B.A. Michigan State University,
Detroit College of Law, J.D. Wayne State University Law School, LL.M. Admitted
to practice law May 2003. Appointed Assistant Attorney General March 2004.

RICHARD L. CUNNINGHAM

Detroit, Michigan. Eastern Michigan University, B.A. University of Detroit School
of Law, J.D. Veteran of the Vietham War. Admitted to practice law May 1979.
Appointed Assistant Attorney General December 2008.

JuLius O. CURLING

Livonia, Michigan. University of Michigan, B.A. Valparaiso University School of
Law, J.D. Admitted to practice law May 1998. Appointed Assistant Attorney General
December 2002.

JoHN D. DAKMAK

Detroit, Michigan. University of Detroit, B.S. Michigan State University, College of
Law, J.D. Admitted to practice law May 1998. Appointed Assistant Attorney General

August 2004.
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JEssica A. DANOU

Bloomfield Hills, Michigan. Hillsdale College, B.A. Catholic University of
America-Columbus School of Law, J.D. Admitted to practice law February 2001.
Appointed Assistant Attorney General March 2005.

ERROL R. DARGIN

Southfield, Michigan. Wayne State University, B.A. Wayne State University,
M.A.T., M.S.L.S. Detroit College of Law, J.D. Admitted to practice law November
1976. Appointed Assistant Attorney General October 1978.

MARK F. DAVIDSON

Dearborn, Michigan. Wayne State University, B.A. Detroit College of Law, J.D.
Admitted to practice law November 1980. Appointed Assistant Attorney General
November 1985.

MicHAEL R. DEAN

Lansing, Michigan. Michigan State University, B.A. Thomas M. Cooley Law
School, J.D. Admitted to practice law December 2007. Appointed Assistant Attorney
General April 2008.

JoN M. DEHORN
Detroit, Michigan. University of Michigan, A.B. Indiana University, J.D. Admitted
to practice law in 1975. Appointed Assistant Attorney General April 1975.

JAMES P. DELANEY

Beverly Hills, Michigan. University of Detroit, B.A. Detroit College of Law, J.D.
Admitted to practice law May 1977. Appointed Assistant Attorney General
November 1978.

WiLLIAM F. DENNER

Grosse Pointe Park, Michigan. Michigan State University, B.A. Wayne State
University Law School, J.D. Admitted to practice law November 2005. Appointed
Assistant Attorney General May 2005.

DEBORAH ANNE DEVINE

Lansing, Michigan. Central Michigan University, B.S. Detroit College of Law, J.D.
Admitted to practice law November 1978. Appointed Assistant Attorney General
November 1978.

BrIAN D. DEVLIN

Portland, Michigan. University of Michigan, B.G.S. University of Detroit School of
Law, J.D. Admitted to practice law December 1982. Appointed Assistant Attorney
General October 1984. Transferred December 1999. Reappointed May 2005.

DARNELLE DICKERSON

Highland Park, Michigan. Wayne State University, B.S. University of Detroit Law
School, J.D. Admitted to practice law May 1983. Appointed Assistant Attorney
General December 2002.
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MARIBETH A. DICKERSON

Mason, Michigan. University of Michigan, B.A. and M.S.W. Michigan State
University, College of Law, J.D. Admitted to practice law November 2005.
Appointed Assistant Attorney General December 2006.

RoBERT A. DIETZEL

Lansing, Michigan. Michigan State University, B.A. Michigan State University,
College of Law, J.D. Admitted to practice law November 2004. Appointed Assistant
Attorney General April 2005.

RoBIN L. DILLARD

Detroit, Michigan. Xavier University of Louisiana, B.A. Wayne State University,
M.A. University of Detroit Mercy School of Law, J.D. Admitted to practice law
November 2007. Appointed Assistant Attorney General April 2008.

SUZANNE R. DILLMAN

Ann Arbor, Michigan. Butler University, B.S. Indiana University School of Law,
J.D. Admitted to practice law in Indiana, November 2002; Michigan, May 2004.
Appointed Assistant Attorney General July 2004.

HEATHER L. DONALD

Royal Oak, Michigan. Michigan State University, B.A. Wayne State University Law
School, J.D. Admitted to practice law November 1997. Appointed Assistant
Attorney General July 2003.

NorRMAN W. DONKER

Midland, Michigan. Grand Valley State College, B.S. Wayne State University Law
School, J.D. Admitted to practice law November 1980. Appointed Assistant
Attorney General June 2005.

MARK E. DONNELLY

Grand Rapids, Michigan. University of Michigan, B.G.S. Detroit College of Law,
J.D. Admitted to practice law November 1986. Appointed Assistant Attorney
General December 1986.

JONATHAN E. DUCKWORTH

Oak Park, Michigan. Ferris State University, B.A. Wayne State University Law
School, J.D. Admitted to practice law November 2005. Appointed Assistant
Attorney General January 2008.

HEATHER M. DURIAN

Mason, Michigan. Calvin College, B.A. Michigan State University, College of Law,
J.D. Admitted to practice law November 2004. Appointed Assistant Attorney
General November 2004.
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YASMIN J. ELIAS

Farmington Hills, Michigan. University of Michigan-Dearborn, B.A. University of
Michigan Law School, J.D. Admitted to practice law June 1996. Appointed Assistant
Attorney General December 2002.

KELLY K. ELIZONDO

Canton, Michigan. University of Michigan, B.A. Wayne State University Law
School, J.D. Admitted to practice law November 1991. Appointed Assistant
Attorney General June 2008.

GEORGE M. ELWORTH

East Lansing, Michigan. Stanford University, A.B. University of Michigan Law

School, J.D. Admitted to practice law in Georgia and Illinois, 1969; Michigan, 1974.

Served in U.S. Army 1964-1966. Appointed Assistant Attorney General August 1974.
RoNALD W. EMERY

Lansing, Michigan. Michigan State University, B.A. Wayne State University Law
School, J.D. Admitted to practice law October 1974. Appointed Assistant Attorney
General September 1975.
DoNALD E. ERICKSON
Okemos, Michigan. University of Michigan, B.A., J.D. Admitted to practice law
December 1971. Appointed Assistant Attorney General August 1978.
StAcy L. ERWIN-OAKES

Lansing, Michigan. Saginaw Valley State University, Ferris State University, B.A.
Detroit College of Law at Michigan State University, J.D. Admitted to practice law
in 2002. Appointed Assistant Attorney General December 2002.

JASON R. EVANS

Grand Rapids, Michigan. Michigan State University, B.A. Michigan State
University, College of Law, J.D. Admitted to practice law November 2003.
Appointed Assistant Attorney General April 2005.

ANGIE A. FADLY

Okemos, Michigan. University of Michigan, B.A. DePaul University College of
Law, J.D. Admitted to practice law November 2002. Appointed Assistant Attorney
General March 2004.

RoNALD H. FARNUM

DeWitt, Michigan. Oakland University, B.A. Thomas M. Cooley Law School, J.D.
Admitted to practice law December 1979. Appointed Assistant Attorney General
January 1980.

JAMES T. FARRELL

Lansing, Michigan. Central Michigan University, B.S. Wayne State University Law
School, J.D. Admitted to practice law November 1983. Appointed Assistant
Attorney General October 1998.
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MiCHAEL P. FARRELL

Ann Arbor, Michigan. Grand Valley State University, B.A. University of Michigan
Law School, J.D. Admitted to practice law November 1997. Appointed Assistant
Attorney General April 2005.

JOHN G. FEDYNSKY

Ferndale, Michigan. Georgetown University, B.A. University of Michigan Law
School, J.D. Admitted to practice law November 2004. Appointed Assistant
Attorney General September 2008.

ELAINE D. FISCHHOFF
West Bloomfield, Michigan. Wayne State University, B.A., J.D. Admitted to prac-
tice law November 1974. Appointed Assistant Attorney General July 1976.

JENNIFER FITZGERALD

Lansing, Michigan. University of Richmond, B.A. Indiana University School of
Law at Bloomington, J.D. Admitted to practice law in Illinois, November 1997;
Michigan, November 1999. Appointed Assistant Attorney General March 2005.

KATHLEEN P. FITZGERALD

Owosso, Michigan. Michigan State University, B.A. Thomas M. Cooley Law
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of Law, J.D. Admitted to practice law November 2002. Appointed Assistant
Attorney General November 2005.

RICHARD P. GARTNER

East Lansing, Michigan. Wayne State University, B.A. Thomas M. Cooley Law
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2006. Appointed Assistant Attorney General July 2008.

PauL D. GoopRICH

Troy, Michigan. Michigan State University, B.A. University of Michigan, M.A.
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State University Law School, J.D. Admitted to practice law November 1998.
Appointed Assistant Attorney General November 1998.

JEssIcA L. HODGSON

Burton, Michigan. Oakland University, B.A. Thomas M. Cooley Law School, J.D.
Admitted to practice law May 2002. Appointed Assistant Attorney General February
2004.

ALAN F. HOFFMAN

DeWitt, Michigan. Ohio Northern University, B.A. Ohio Northern University
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East Lansing, Michigan. University of Michigan, B.A. Wayne State University Law
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Berkley, Michigan. Wabash College, A.B. University of Michigan Law School, J.D.
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College of Law, J.D. Admitted to practice law November 2006. Appointed Assistant

Attorney General January 2008.
xlii



JOHN R. LISKEY

Laingsburg, Michigan. Michigan State University, B.S. Thomas M. Cooley Law
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Admitted to practice law in 1997. Appointed Assistant Attorney General July 1998.
JuLiE A. MCMURTRY

Rochester Hills, Michigan. University of Michigan, B.A. Detroit College of Law,
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County

Alcona
Alger
Allegan
Alpena
Antrim
Arenac
Baraga
Barry

Bay
Benzie
Berrien
Branch
Calhoun
Cass
Charlevoix
Cheboygan
Chippewa
Clare
Clinton
Crawford
Delta
Dickinson
Eaton
Emmet
Genesee
Gladwin
Gogebic
Grand Traverse
Gratiot
Hillsdale
Houghton
Huron
Ingham
lonia

losco

Iron
Isabella
Jackson
Kalamazoo
Kalkaska
Kent
Keweenaw
Lake
Lapeer
Leelanau
Lenawee
Livingston

PROSECUTING ATTORNEYS

2007-2008
County Seat Prosecuting Attorney
Harrisville.......oooeieoece e Thomas J. Weichel
MUNISING . Karen A. Bahrman
Allegan........cccceeervnnnne Frederick L. Anderson
AlPENA ... Dennis P. Grenkowicz
Bellaire.....covieiiiirccee e Charles H. Koop
Standish.. et Curtis G. Broughton
L’Anse ........... ettt sttt eene Joseph P. O’Leary
HASEINGS . Thomas E. Evans
Bay CitY ..evveveiiieceesee e Kurt C. Asbury
Beulah ... Anthony J. Cicchelli
St. Joseph s Arthur J. Cotter
COlAWALET ... Kirk A. Kashian
Marshall ............... e John A. Hallacy
Cassopolis.......... e Victor A. Fitz
CharleVoiX ... John A. Jarema
Cheboygan ..., Catherine M. Castagne
Sault Ste. Marie ......... Brian A. Peppler
Harrison ................ Norman E. Gage
St JONNS Lo Charles D. Sherman
Grayling...coocevveeieeseee e John B. Huss
ESCanaba........cccovieiniie Steven C. Parks
Iron Mountain Christopher S. Ninomiya
Charlotte.......ccvvveiiice e Jeffrey L. Sauter
PELOSKEY ... James R. Linderman
FINE oo David S. Leyton
Gladwin ......... e —————— Mary A. Hess
BESSEMEN ...t Richard B. Adams
...................................... Alan R. Schneider
..................................................... Keith J. Kushion
............... Neal A. Brady
............................... Douglas S. Edwards
Bad Axe..... PSPPSR PRSP PTRRRPPROTON Mark J. Gaertner
Mason......... ...Stuart J. Dunnings 111
JONIA .ot Ronald J. Schafer
TaWaS CitY c.vovveiciicicee s Gary W. Rapp
Crystal Falls ..o Melissa Powell Weston
Mt. Pleasant....... e Larry J. Burdick
JACKSON ..o Henry C. Zavislak
Kalamazoo ........cccoeeirieinicceeeee s Jeffrey R. Fink
Kalkaska............... s Brian F. Donnelly
Grand Rapids .... William A. Forsyth
Eagle RIVEr ... Donna L. Jaaskelainen
BaldWin ......coiiiiieeeeee e Michael J. Riley
Lapeer ........ Byron J. Konschuh
Leland .......ooviiviceee e Joseph T. Hubbell
AEAN e Irving C. Shaw, Jr.
HOWEIl ..o David L. Morse




Luce
Mackinac
Macomb
Manistee
Marquette
Mason
Mecosta
Menominee
Midland
Missaukee
Monroe
Montcalm
Montmorency
Muskegon
Newaygo
Oakland
Oceana
Ogemaw
Ontonagon
Osceola
Oscoda
Otsego
Ottawa
Presque Isle
Roscommon
Saginaw
Sanilac
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OPINION POLICY

Michigan law*? provides that it shall be the duty of the Attorney General, when
required, to give his opinion on questions of law submitted to him by members of the
Legislature,®** Governor, Auditor General, Treasurer, or any other state officer.’*
Michigan’s Supreme Court has recognized that one of the "primary missions" of the
Attorney General is to give legal advice to members of the Legislature, and to depart-
ments and agencies of state government.** County prosecutors may also submit opin-
ion requests provided that they are accompanied by a memorandum of law analyzing
the legal question.

Consistent with his primary mission, the Attorney General prioritizes opinion
requests that affect the operation of state government. Because the Legislature has
authorized local units of government to employ their own legal counsel to provide
guidance on matters of local concern, the Attorney General typically does not issue
opinions concerning the interpretation of local charters, local ordinances, locally
negotiated collective bargaining agreements, and other uniquely local issues.

Upon receipt, all opinion requests are referred to the Assistant Attorney General
for Law. Opinion requests are initially evaluated to determine whether to grant the
request. Typical reasons for declining a request are: 1) the requester is not a person
authorized to request an opinion under the applicable law; 2) the request seeks an
interpretation of proposed legislation that may never become law; 3) the question
asked is currently pending before a court or administrative tribunal; 4) the request
involves the operation of the judicial branch of government or a local unit of govern-
ment; or 5) the request seeks legal advice on behalf of, or involves disputes between,
private persons or entities.

If the request is granted, it is then determined whether the response should be
classified as a formal opinion, letter opinion, or informational letter. Formal opinions
address questions significant to the State’s jurisprudence that warrant publication.
Letter opinions involve questions that are appropriately addressed by the Attorney
General but are of more limited impact and do not warrant publication. Informational
letters address questions that have relatively clear, well-established answers or are
narrow in scope. Copies of all pending requests are provided to the Governor’s Legal
Counsel and to the Senate and House Majority and Minority Counsel, thereby afford-
ing notice that the question is under review and the opportunity for input. On request,
any person is permitted to present information regarding pending requests.

If the opinion request is granted, it is assigned to an assistant attorney general
having recognized expertise in the relevant area of the law. This attorney is expect-
ed to prepare a thoroughly researched and well-written draft. The Assistant Attorney
General for Law then reviews the draft to assure it is legally sound and performs any
editing that may be needed. The draft also may be circulated to other attorneys with-
in the Department of Attorney General for additional substantive review.

2 MCL 14.32.

= The Attorney General has historically interpreted this to include individual legislators.

| aFountain v Attorney General, 200 Mich App 262, 264; 503 NW2d 739 (1993).

1 East Grand Rapids School Dist v Kent County Tax Allocation Bd, 415 Mich 381, 394; 330 NW2d 7 (1982).
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All informational letters, and most letter opinions, are submitted directly to the
Chief Deputy Attorney General for review and approval. If the draft does not require
further editing, it is submitted to the Attorney General; or, in the case of information-
al letters, the draft is signed and issued by the Chief Deputy Attorney General. Drafts
of most formal opinions and some letter opinions are first submitted for consideration
and approval by the Attorney General’s Opinion Review Board (ORB).

The ORB, which meets weekly to review draft opinions, consists of assistant
attorneys general appointed by the Attorney General who have many years of expe-
rience and who specialize in diverse subject areas. The ORB reviews draft opinions
to assure they are cogently written based upon settled principles of law that will with-
stand possible legal challenge in the courts. In considering a draft, the ORB may
receive input from the drafter as well as other persons outside the department, revise
the draft, direct that revisions be made by others, or request that a counter draft be
submitted by either the original drafter or by another person.

Upon final ORB approval, draft opinions are submitted to the Chief Deputy
Attorney General for review and, if approved, to the Attorney General for his further
review, approval, and signature or other appropriate action.

Upon issuance, formal opinions are published and indexed in the Biennial
Report of the Attorney General. Formal opinions issued since March 1, 1963, and
Biennial Reports dating from the 2001-2002 volume are available on the Attorney
General’s website: www.michigan.gov/ag. Formal opinions issued since 1977 can be
found on both Westlaw and Lexis. Formal and letter opinions are available on request
from the Department’s Opinions Division.
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FORMAL OPINIONS

INSURANCE CODE OF 1956: Authority of Commissioner of the Office of
Financial and Insurance Services to share confidential information with
regulatory agencies of foreign countries

OFFICE OF FINANCIAL AND INSURANCE SERVICES:

Section 222(7)(b) of the Insurance Code, MCL 500.222(7)(b), authorizes the
Commissioner of the Office of Financial and Insurance Services to share confi-
dential documents and information regarding insurance companies with "any
relevant regulatory agency'" of another country, provided the Commissioner is
given assurances that the information will be kept confidential.

Opinion No. 7197 January 24, 2007

Ms. Linda A. Watters

Commissioner

Office of Financial and Insurance Services
Department of Labor and Economic Growth
P.O. Box 30220

Lansing, Michigan 48909

You have asked if section 222(7)(b) of the Insurance Code authorizes the
Commissioner of the Office of Financial and Insurance Services to share confidential
documents and information regarding insurance companies with relevant regulatory
agencies of other countries.

The Insurance Code of 1956, 1956 PA 218, MCL 500.100 et seq, broadly author-
izes the Insurance Commissioner* to examine the affairs of any insurance company at
any time after it has been authorized to do business in Michigan. MCL 500.222. This
includes "domestic," "foreign," and "alien" insurance companies as defined in section
110 of the Insurance Code, MCL 500.110. Domestic insurance companies are formed
under Michigan law. MCL 500.110(1). Foreign insurers are formed under the laws
of the District of Columbia or any other state, commonwealth, territory, or possession
of the United States. MCL 500.110(2). Alien insurance companies are formed under
the laws of any country other than the United States or any state, district, common-
wealth, territory, or possession of the United States. MCL 500.110(3). A domestic,
foreign, or alien insurer "shall not be authorized" to do business in this State or con-
tinue to be so authorized if the insurer is not or does not continue to be "safe, reliable,
and entitled to public confidence." MCL 500.403.

Section 222(7) of the Insurance Code, MCL 500.222(7), declares that most
information and documents generated in the course of an insurance company exami-
nation are confidential. It requires the Commissioner to withhold any examination
report from public inspection until the report is final and filed with the Commissioner.
Even then, the Commissioner may continue to withhold an examination report from

* Executive Order 2000-4 transferred all of the authority, powers, duties, functions, and responsibilities of the
Insurance Bureau and of the Commissioner of Insurance to the Office of Financial and Insurance Services and
the Commissioner of the Office of Financial and Insurance Services effective April 3, 2000.
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public inspection "for such time as he or she may consider proper.” In any event, sec-
tion 222(7) mandates that documents and information connected to an examination
report or an investigation shall be confidential and shall not be disclosed except as
specifically allowed in that section.

Section 222(7) explicitly authorizes the Commissioner to share confidential
information with certain interested persons, such as the Governor, the Attorney
General, and other regulatory agencies, if they agree to keep the information confi-
dential:

If assurances are provided that the information will be kept confidential, the
commissioner may disclose confidential work papers, correspondence, memo-
randa, reports, records, or other information as follows:

(a) To the governor or the attorney general.

(b) To any relevant regulatory agency, including regulatory agencies of
other states or the federal government.

(c) In connection with an enforcement action brought pursuant to this or
another applicable act.

(d) To law enforcement officials.

(e) To persons authorized by the Ingham county circuit court to receive the
information.

(f) To persons entitled to receive such information in order to discharge
duties specifically provided for in this act. [MCL 500.222(7).]

Under section 226 of the Insurance Code, MCL 500.226, it is a misdemeanor to
disclose confidential examination or investigation information except as authorized
by section 222(7).

Whether the Commissioner may share confidential examination or investigation
information and documents with relevant regulatory agencies of other countries turns
on the meaning of section 222(7)(b) of the Insurance Code. If assurances are provid-
ed that the information will be kept confidential, the Commissioner may disclose con-
fidential information and documents: "(b) To any relevant regulatory agency, includ-
ing regulatory agencies of other states or the federal government.” It may be argued
that section 222(7)(b) encompasses regulatory agencies of another country because
the words "to any relevant regulatory agency" are expansive. (Emphasis added.) Or
it might be argued that the words "including regulatory agencies of other states or the
federal government" are words of limitation, implicitly meant to exclude regulatory
agencies of other countries.

The most basic rule of statutory construction is to determine the Legislature's
intent by first looking to the words of a statute themselves. "The words of a statute
provide 'the most reliable evidence of its intent." Sun Valley Foods Co v Ward, 460
Mich 230, 236; 596 NW2d 119 (1999), quoting United States v Turkette, 452 US 576,
593; 101 S Ct 2524; 69 L Ed 2d 246 (1981). Every word must be given meaning and
statutes should not be construed to make any word superfluous. Koontz v Ameritech
Services, 466 Mich 304, 312; 645 NW2d 34 (2002).

The word "including” in a statutory definition commonly has two possible
meanings. The general rule is that "including” introduces one or more merely illus-
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trative examples. "When ‘include’ is utilized, it is generally improper to conclude that
entities not specifically enumerated are excluded." 2A Singer, Sutherland Statutory
Construction (6th ed), § 47.23, p 316. The Michigan Supreme Court noted this inter-
pretation in Michigan Bell Telephone Co v Treasury Dep't, 445 Mich 470, 479; 518
Nw2d 808 (1994):

[Als one authority has explained, where a term is defined by declaring what
it "includes," it is susceptible to extension of meaning by construction. 2A
Singer, Sutherland Statutory Construction (5th ed), § 47.07, pp 151-156.
When used in a statutory definition, the word "includes" is a term of
enlargement, not of limitation. It "conveys the conclusion that there are
other items includable, though not specifically enumerated . . . ." 1d., p 152.
Such a definition suggests, if not requires, a construction broad enough to
encompass other items not explicitly mentioned.

Applying this rule, the Court concluded that the statutory definition of property
subject to taxation by 1905 PA 282 encompassed tangible as well as intangible prop-
erty, even though intangible property was not specifically listed in the examples fol-
lowing the word "include" in the statute. Id.

Alternatively, the word "including” may introduce a list that restricts a more
general preceding term. For example, in Frame v Nehls, 452 Mich 171, 178-179; 550
NW2d 739 (1996), the Court noted: "When used in the text of a statute, the word
‘includes’ can be used as a term of enlargement or of limitation, and the word in and
of itself is not determinative of how it is intended to be used." In that case, the Court
concluded that "includes" was used as a term of limitation, which introduced an
exclusive list of those child custody disputes that would allow grandparents to peti-
tion for an order of visitation with their grandchildren.

As noted above, the Legislature authorized disclosure to "any relevant regulato-
ry agency." MCL 500.222(7)(b). (Emphasis added.) The word "any" must be given
meaning. The Michigan Supreme Court has held that "any" is all-inclusive. "The
word 'any' means just what it says. It includes 'each’ and ‘every." Sifers v Horen, 385
Mich 195, 199, n 2; 188 NW2d 623 (1971).

Resolving the intent of the Legislature and the significance of the words "includ-
ing" and "any" requires that the words of the statute be read together to harmonize
their meanings, giving effect to the act as a whole. Sweatt v Dep't of Corrections, 468
Mich 172, 180 n 4; 661 NW2d 201 (2003). To the extent that there is any ambigui-
ty in a statute, the courts seek "to effectuate the Legislature's intent through a reason-
able construction, considering the purpose of the statute and the object sought to be
accomplished." Macomb County Prosecuting Attorney v Murphy, 464 Mich 149,
158; 627 NW2d 247 (2001).

The courts have long held that because the business of insurance is of great pub-
lic interest, insurance laws are to be liberally construed to protect the public, policy-
holders, and creditors. Attorney General ex rel Ins Comm'r v Michigan Surety Co,
364 Mich 299, 325; 110 NW2d 677 (1961); Szabo v Ins Comm'r, 99 Mich App 596,
599; 299 NW2d 364 (1980).

As you advise in your letter, the business of insurance has become global.
Because Michigan's largest life insurer is owned by an insurer domiciled in the
United Kingdom and the financial strength of each bears on the strength of the other,
you explain that the insurance regulator of each jurisdiction has an interest in the
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financial condition of both insurers. In your view, access to such information protects
Michigan citizens. "Information is critical to assessing the risk to a Michigan com-
pany operating within a multinational holding company supervised by a foreign reg-
ulator. The accurate assessment of risk better protects Michigan consumers.”" Your
staff further advises that in order for Michigan to obtain the information it needs from
other regulatory agencies, it must be willing to reciprocate that service by sharing
information with them.

Michigan courts have made it clear that "powers necessary to a full effectuation
of authority expressly granted will be recognized as properly appertaining to the
agency." In re Quality of Service Standards for Regulated Telecommunication
Services, 204 Mich App 607, 613; 516 NW2d 142 (1994). As discussed earlier, MCL
500.222 authorizes the Commissioner to examine the affairs of any insurance compa-
ny at any time after it has been authorized to do business in Michigan, and no domes-
tic, foreign, or alien insurer may continue to be authorized to do business in this State
if the insurer does not continue to be "safe, reliable, and entitled to public confi-
dence.” MCL 500.403. Moreover, MCL 500.222(7) expressly grants the
Commissioner the power to share confidential information with a "relevant regulato-
ry agency" if the agency provides assurances the information will be kept confiden-
tial. Where, as indicated in your letter, the financial strength of an insurer regulated
by an agency in a foreign country bears upon the financial condition of a particular
insurer doing business in Michigan, the need to share information between the regu-
latory agencies to fully effectuate the Commissioner's duties is apparent. Under these
circumstances, the regulatory agency in the foreign country clearly qualifies as a "rel-
evant" regulatory agency.

The history of this provision, which reveals a legislative intent to expand the
scope of the Commissioner's powers to share information, provides further support
for a broad construction. Before it was amended by 1992 PA 182, what was then sec-
tion 222(4) only authorized the Commissioner to share confidential information with
the insurance commissioners of other states.

In any event, all insurance bureau materials related to an examination report
shall be withheld from public inspection and shall be confidential. This subsec-
tion shall not be construed as prohibiting the commissioner from releasing to
another state's insurance commissioner information relating to the examination
of an insurer if the commissioner from the other state provides assurances that
the information will be kept confidential. [1956 PA 218, section 222(4), MCL
500.222(4), as amended by 1989 PA 302; emphasis added.]

1992 PA 182 expanded the range of persons with whom the Commissioner may
share confidential information. That Act amended then section 222(4) to authorize
the Commissioner to share confidential information not just with the insurance com-
missioner of another state, but with, among others, "any relevant regulatory agency,
including regulatory agencies of other states or the federal government.'?

It is noteworthy that the Legislature chose expansive, rather than restrictive, lan-
guage. Had the Legislature intended to limit MCL 500.222(7)(b) to regulatory agen-

21994 PA 443 subsequently renumbered section 222(4) as section 222(7) with no further changes made to the
language under review here.
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cies in the United States, it could easily have done so by providing, for example, that
disclosure was authorized: "To relevant regulatory agencies of this state, other states,
or the federal government." This would have excluded regulatory agencies outside
the United States under the maxim expressio unius est exclusio alterius. See, e.g.,
Sebewaing Industries, Inc, v Village of Sebewaing, 337 Mich 530, 545; 60 NwW2d 444
(1953) ("Express mention in a statute of one thing implies the exclusion of other sim-
ilar things").

All of these factors convey a legislative intent to facilitate the Commissioner's
sharing of information with "any relevant regulatory agency," without geographic
limitation, insofar as that sharing is consistent with fulfilling her responsibilities
under the Insurance Code, if assurances are provided that the information will be kept
confidential .

It is my opinion, therefore, that section 222(7)(b) of the Insurance Code, MCL
500.222(7)(b), authorizes the Commissioner of the Office of Financial and Insurance
Services to share confidential documents and information regarding insurance com-
panies with "any relevant regulatory agency" of another country, provided the
Commissioner is given assurances that the information will be kept confidential.

MIKE COX
Attorney General

¢ Cf., MCL 500.222(8) (providing that the confidentiality requirements of MCL 500.222(7) do not apply in
any proceeding or action brought against or by the insurer under this act or any other applicable act “of this
state, any other state, or the United States").

+ MCL 500.222(7) does not dictate the procedure for sharing such information. The agency has discretion to
determine how best to arrange for the disclosure. Cf., Coffman v State Bd of Examiners in Optometry, 331
Mich 582, 590; 50 NW2d 322 (1951) (agencies have incidental power necessary to carry out the purpose of
the Legislature, especially in matters of internal administration). What is essential is that the Commissioner
be provided with reliable assurances that the information will be kept confidential by the recipient regulatory
agency.



6 REPORT OF THE ATTORNEY GENERAL

INCOMPATIBILITY: Incompatibility of offices of deputy county treasurer and
township treasurer

PUBLIC OFFICES & OFFICERS:

The offices of deputy county treasurer and treasurer of a township within the
same county are incompatible.

Opinion No. 7198 January 29, 2007

Honorable Kevin A. Elsenheimer
State Representative

State Capitol

Lansing, MI 48909

You have asked whether the offices of deputy county treasurer and treasurer of
a township within the same county are incompatible.

The Incompatible Public Offices Act, 1978 PA 566 (Act), MCL 15.181 et seq,
addresses the simultaneous holding of two or more public offices. Section 2 of the
Act, MCL 15.182, prohibits public officers and employees from holding two or more
"incompatible offices" at the same time.

The Act defines "incompatible offices" as:

[P]ublic offices held by a public official which, when the official is per-
forming the duties of any of the public offices held by the official, results
in any of the following with respect to those offices held:

(i) The subordination of 1 public office to another.
(ii) The supervision of 1 public office by another.
(iii) A breach of duty of public office. [MCL 15.181(b).]

The Act comprehends within its prohibitions not only public officers, but also
public employees. Macomb County Prosecuting Attorney v Murphy, 464 Mich 149;
627 NW 247 (2001). Each of the positions about which you inquire are public
offices, the holders of which are public officers.

The position of county treasurer is an elective county office whose duties and
powers are provided by law. Const 1963, art 7, § 4. A county treasurer's statutory
duties include receiving and accounting for all county funds. MCL 48.40. Each
county treasurer "shall appoint a deputy [county treasurer],” who in case of the
absence or disability of the county treasurer, or in cases of a vacancy, performs all of
the duties of the county treasurer! MCL 48.37. In exercising deputed powers, the
deputy, like the county treasurer, is a county official.

The position of township treasurer is an elective township office whose powers
and duties are provided by law. Const 1963, art 7, § 18. These duties include receiv-

* In counties having a population in excess of 50,000, deputies may be appointed, each of whom "may per-
form all the official acts” which county treasurers “might legally" do. MCL 45.41. In counties having a pop-
ulation in excess of 500,000, a chief deputy treasurer may be appointed. MCL 45.51.
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ing and accounting for all money belonging to the township. MCL 41.76. In addi-
tion, the township treasurer is responsible for collecting and accounting for all ad val-
orem property taxes assessed against taxable property in the township for state, coun-
ty, township, and other public entities under the General Property Tax Act, 1893 PA
206, MCL 211.1 et seq. This act details the respective duties and responsibilities of
county and township offices, including their treasurers, with respect to the imposition
and collection of ad valorem property taxes for county, state, and township purposes.
Your question may be answered by examining provisions of the General Property Tax
Act that are material to the interaction of these officers to determine whether one of
the offices is subordinate to the other or supervises the other.

The process of assessing, collecting, and enforcing property taxes is an annual
one. The township clerk, on or before September 30, delivers to the township super-
visor and county clerk a statement of the aggregate amount of all taxes to be raised
in the township for township, school, highway, drain, and all other purposes. The
statement and supporting papers are submitted by the county clerk to the county
board of commissioners. MCL 211.36.

Under section 37 of the General Property Tax Act, the county board of commis-
sioners at its annual meeting held in October: 1) determines the amount of money to
be raised for county purposes and apportions that amount among the townships; 2)
examines each township's statement and certification of taxes to be raised in the
township for township, school, highway, drain, and other purposes and entertains
objections and authorizes and requires defects and omissions to be “corrected” or
"supplied"; and 3) "direct[s] that the money proposed to be raised for township,
school, highway, drain, and all other purposes as authorized by law, shall be spread
upon the assessment roll of the proper townships." MCL 211.37. Section 37 further
provides:

This action and direction shall be entered in full upon the records of the
proceedings of the board, and shall be final as to the levy and assessment
of all the taxes, except if there is a change made in the equalization of any
county by the state tax commission upon appeal in the manner provided by
law. The direction for spread of taxes shall be expressed in terms of mill-
ages to be spread against the taxable values of properties and shall not
direct the raising of any specific amount of money. [MCL 211.37.]

The clerk of the board of commissioners, immediately after the board's appor-
tionment actions, issues certificates to the county treasurer and to each township's
supervisor "showing the millages apportioned to each township for state, county and
the various township purposes, each tax being kept distinct." MCL 211.38.

The township assessing officer then completes the assessment roll. The appro-
priate assessing officer in each local tax collecting unit "shall assess the taxes appor-
tioned to that local tax collecting unit according to the taxable values entered in the
assessment roll of that local tax collecting unit for the year." MCL 211.39. Before
the supervisor or assessing officer delivers the roll to the township treasurer, "he or
she shall carefully foot [total] the several columns of valuation and taxes, and make
a detailed statement, which he or she shall give the clerk of his or her township . . .
and the clerk shall immediately charge the amount of taxes to the township treasur-
er." MCL 211.41.

Section 42 of the General Property Tax Act further specifies the duties of the
township treasurer. The township supervisor "shall prepare a tax roll, with the taxes
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levied as provided in this act, and annex to the roll a warrant signed by him or her,
commanding the township . . . treasurer" to: 1) collect the several sums mentioned in
the last column of the roll; 2) retain the amount receivable by law into the township
treasury for the purposes therein specified; 3) pay over as provided in section 43 to
the county treasurer the amounts that are collected for state and county purposes; and
4) account in full for all money received on or before the next following March 1.
MCL 211.42.

Section 43(2) requires that the township treasurer be properly bonded with suf-
ficient sureties approved by the county treasurer:

The treasurer . . . on or before the third day immediately preceding the day
the taxes to be collected become a lien, shall give to the county treasurer a
bond running to the county in the actual amount of state, county, and school
taxes ... with sufficient sureties to be approved by the supervisor of the
township and the county treasurer, conditioned that he or she will pay over
to the county treasurer as required by law all state and county taxes, pay
over to the respective school treasurers all school taxes that he or she col-
lects during each year of his or her term of office, and duly and faithfully
perform all the other duties of the office of treasurer. [MCL 211.43(2).]

Upon receipt of the tax roll, the township treasurer shall proceed to collect the
taxes. MCL 211.44. All taxes are to be collected before the first day of March each
year. MCL 211.45.

Section 43 of the General Property Tax Act details the respective duties of coun-
ty and township treasurers with respect to the collection of taxes paid timely or
returned delinquent, and the accounting each local treasurer must make to the coun-
ty treasurer, among others. Subsection 43(3)(a) and (b) provides:

(a) Within 10 business days after the first and fifteenth day of each month,
the township or city treasurer shall account for and deliver to the county treas-
urer the total amount of state and county tax collections on hand on the first and
fifteenth day of each month; to the school district treasurers the total amount of
school tax collections on hand on the first and fifteenth day of each month; and
to the public transportation authorities the total amount of public transportation
authority tax collections on hand the first and fifteenth day of each month. If the
intermediate school district and community college district provide for direct
payment pursuant to subsection (9), the township or city treasurer shall also
account for and deliver to the intermediate school district and the community
college district the total respective amounts of school tax collections on hand the
first and fifteenth day of each month. This subdivision shall not apply to the
month of March.

(b) Within 10 business days after the last day of February, the township or
city treasurer shall account for and deliver to the county treasurer at least 90%
of the total amount of state and county tax collections on hand on the last day of
February; to the school district treasurers at least 90% of the total amount of
school tax collections on hand on the last day of February; and to the public
transportation authorities at least 90% of the total amount of public transporta-
tion authority tax collections on hand on the last day of February. If the inter-
mediate school district and community college district provide for direct pay-
ment pursuant to subsection (9), the township or city treasurer shall also account
for and deliver to the intermediate school district and community college district
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at least 90% of the total respective amounts of school tax collections on hand on
the last day of February. [MCL 211.43(3)(a) and (b).]

Section 54 of the General Property Tax Act requires township treasurers to pay
the county treasurer the state and county taxes collected and account for unpaid taxes:

Within 20 calendar days after the time specified in his warrant, the town-
ship treasurer or other collecting officer shall pay to the county treasurer all state
and county taxes collected, and within the same time shall make his statement
of unpaid taxes upon real and personal property as required in section 55. [MCL
211.54.]

If taxes are not paid by February 15, they are "returned delinquent” from the
township to the county. Payment of the "returned" delinquent taxes is, therefore,
made to the county treasurer. The county treasurer must assure himself or herself that
a township treasurer has properly accounted for all sums collected on property sub-
ject to ad valorem taxes and properly reported all property taxes remaining delin-
quent. MCL 211.55. With respect to the return of delinquent taxes made by the town-
ship treasurer to the county treasurer, section 55 provides in part:

The county treasurer shall immediately compare the affidavits of the tax
collecting officer with regard to the taxes collected and taxes remaining
unpaid with the tax roll. [MCL 211.55.]

Only if the returns are correct are the township treasurer and the treasurer's
sureties released from their bond. MCL 211.56.

Each treasurer collects taxes on behalf of the county as well as all local taxing
units within the township. Under the statutory provisions detailed above, each treas-
urer has a fiduciary responsibility to each of those taxing units.

The activities and relationships discussed above make the township treasurer
subordinate to the county treasurer in collecting county and state taxes; the county
treasurer is given specified supervisory responsibilities over the township treasurer's
performance of tax collecting duties.

In OAG, 1987-1988, No 6418, p 15 (January 13, 1987), the Attorney General
addressed the incompatibility of the offices of county commissioner and city treasur-
er, under the same provisions of the General Property Tax Act:

It is the responsibility of the city treasurer each year to collect all taxes
on real and personal property located in the city which are due to the coun-
ty. MCL 211.54; MSA 7.98, provides:

"Within 20 calendar days after the time specified in his warrant,
the township treasurer or other collecting officer shall pay to the
county treasurer all state and county taxes collected, and within
the same time shall make his statement of unpaid taxes upon real
and personal property as required in section 55."

The city treasurer is required to post a bond satisfactory to the county treas-
urer. MCL 211.43(2); MSA 7.84(2). If the city treasurer fails to pay to the coun-
ty all taxes collected which are due to the county, the city may be held liable for
the deficiency. Ottawa County v City of Holland, 269 Mich 192; 256 NW 851
(1934). The supervisory relationship between the city treasurer and the county
treasurer on the annual settlement day is summarized in VerBurg, Managing the
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Modern Michigan Township (MSU, 1981), p 83. While that summary refers
only to township treasurers, it is equally applicable to city treasurers in view of
MCL 211.87 and 211.107(1); MSA 7.141 and 7.161(1). VerBurg states:

"Settlement day is the time when township treasurers deliver a
final report of collections for the season. The day is supposed to
occur between March 1 and March 30, although it sometimes
extends beyond that date. The process is largely one in which the
township and county treasurers determine the balance owed to
the county at that time. Generally, this will include the final dis-
tribution of regular collections and those received after March 1.
The settlement will also involve a review of taxes being returned
delinquent. The county treasurer then assumes responsibility for
collecting taxes on real property.

"Township treasurers may be somewhat intimidated with the
matter of settlement; in effect, it is a kind of review of one's work
by an outsider."”

Thus, the city treasurer is, in effect, the county's agent in collecting the
county's taxes on property located in the city, subject to the supervision of the
county through the county treasurer and generally through the county board of
commissioners. The overall responsibility of the county board of commission-
ers as to county business is set forth in MCL 46.11(p); MSA 5.331(p), which
empowers the board to represent the county and to have the care and manage-
ment of the property and business of the county if other provisions are not made.
The supervision by the county of the city treasurer's collection activities is nec-
essary to verify that all applicable county taxes are collected by the city treasur-
er and are transferred to the county.

It is my opinion, therefore, that county supervision of the city treasurer per-
taining to the collection of county taxes by the city treasurer necessitates the
conclusion that simultaneous holding of the offices of city treasurer and mem-
ber of the county board of commissioners would be contrary to the prohibition
against occupying incompatible offices in MCL 15.182; MSA 15.1120(122).

While the offices of county treasurer and township treasurer are clearly incom-
patible, the question here is whether that incompatibility extends to the office of
deputy county treasurer.

MCL 48.37 requires that each county treasurer shall appoint "a" deputy who, in
the absence of the treasurer from the office, is competent to perform all the duties of
the office of treasurer. A person unable to perform all the duties of the office due to
holding what would be an incompatible office would not be qualified for the appoint-
ment.

The collection of taxes assessed under the GPTA is a continuous activity. At all
times, the county and township are involved in the collection of both delinquent and
non-delinquent taxes. That activity extends beyond the activities discussed above
through the ultimate forfeiture and foreclosure of properties for which taxes have not
been paid. In most counties, the county treasurer is the foreclosing governmental
unit. MCL 211.78. No month goes by that does not call for an accounting between
each unit. The deputy county treasurer is required by law to be included in the tax
collection process when the county treasurer is not available to perform the duties of
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the treasurer and, in general, assists the county treasurer in discharging all of the
duties of that office. OAG, 1975-1976, No 4971, pp 411, 413 (April 20, 1976), rec-
ognized that a deputy county treasurer is subject to the same legislation as is applica-
ble to the county treasurer. Accordingly, the incompatibility of the offices of county
treasurer and township treasurer extends as well to the deputy county treasurer as well
as to the county treasurer.

It is my opinion, therefore, that the offices of deputy county treasurer and treas-
urer of a township within the same county are incompatible.

MIKE COX
Attorney General

CITIES: Legality of ordinance allowing use of unmanned traffic monitoring
device to support citation for civil infraction

HOME RULE CITY ACT:
MICHIGAN VEHICLE CODE:
TRAFFIC RULES AND REGULATIONS:

An ordinance adopted by a city pursuant to its authority under the Home Rule
City Act, 1909 PA 279, MCL 117.1 et seq, that allows the city to issue citations for
civil infractions for disobeying a traffic control signal based on the photograph
or video produced by an unmanned traffic monitoring device at a location other
than a railroad grade crossing conflicts with the Michigan Vehicle Code, 1949
PA 300, MCL 257.1 et seq, and, thus, is invalid.

Opinion No. 7199 January 30, 2007

Honorable Barbara A. Farrah
State Representative

The Capitol

Lansing, MI 48909

You ask if an ordinance adopted by a city, pursuant to its authority under the
Home Rule City Act, 1909 PA 279, MCL 117.1 et seq (Act), to allow the city to issue
citations for civil infractions for disobeying a traffic control signal (red light) based
on the photograph or video produced by an unmanned traffic monitoring device is
valid.

The Constitution reserves to local units of government the authority to exercise
reasonable control over streets and highways. Const 1963, art 7, § 29 provides in per-
tinent part:
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Except as otherwise provided in this constitution the right of all counties,
townships, cities and villages to the reasonable control of their highways,
streets, alleys and public places is hereby reserved to such local units of
government.

Thus, the authority reserved to local units of government to exercise reasonable
control over streets and highways is expressly made subject to other provisions of the
Constitution. One such provision is Const 1963, art 7, § 22 in which cities and vil-
lages enjoy broad powers to adopt ordinances relating to municipal concerns, "sub-
ject to the constitution and law." AFSCME v Detroit, 468 Mich 388, 410; 662 Nw2d
695 (2003).

Similarly, section 4j(3) of the Act, MCL 117.4j(3), authorizes home rule cities to
adopt ordinances relating to their municipal concerns subject to the Constitution and
law:

Each city may in its charter provide:

[FJor any act to advance the interests of the city, the good government and
prosperity of the municipality and its inhabitants and through its regularly
constituted authority to pass all laws and ordinances relating to its munici-
pal concerns subject to the constitution and general laws of this state.

Although home rule cities may adopt a code by passing an ordinance under their
general police powers, a municipality is precluded from enacting an ordinance if the
ordinance directly conflicts with the state statutory scheme addressing that subject or
if the state statutory scheme pre-empts the ordinance by occupying the field of regu-
lation which the municipality seeks to enter, to the exclusion of the ordinance, even
where there is no direct conflict between the two schemes of regulation. People v
Llewellyn, 401 Mich 314, 322; 257 Nw2d 902 (1977).

Section 4I(1) of the Act, MCL 117.41(1), provides in pertinent part:

Consistent with any of the following statutes and whether or not authorized
by the city charter, the legislative body of a city may adopt an ordinance that des-
ignates a violation of the ordinance as a civil infraction and provides a civil fine
for that violation:

(@) The Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923.

In similar vein, the Revised Judicature Act, 1961 PA 236, MCL 600.101 et seq,
provides in section 113, MCL 600.113:

(1) As used in this act:

(@) "Civil infraction" means an act or omission that is prohibited by a law
and is not a crime under that law or that is prohibited by an ordinance and is not
a crime under that ordinance, and for which civil sanctions may be ordered.
Civil infraction includes, but is not limited to, the following:

* See also MCL 117.4h(1), which provides that each city may in its charter provide "[f]or the use, regulation,
improvement and control of the surface of its streets, alleys and public ways, and of the space above and
beneath them."”
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(i) A violation of the Michigan vehicle code, Act No. 300 of the Public
Acts of 1949, being sections 257.1 to 257.923 of the Michigan Compiled Laws,
designated as a civil infraction.

(if) A violation of a city, township, or village ordinance substantially cor-
responding to a provision of Act No. 300 of the Public Acts of 1949, if the ordi-
nance designates the violation as a civil infraction.

Accordingly, a city operating under the Home Rule City Act may enact ordi-

nances that are consistent with the Michigan Vehicle Code (the Code), 1949 PA 300,
MCL 257.1 et seq.

The city in question has adopted an ordinance that allows a police officer or per-

son appointed by a local district judge to issue a citation for a civil infraction for driv-
ing into an intersection after the traffic signal has turned red based on a review of pho-
tographic evidence obtained by an unmanned camera. Section 741 of the Michigan
Vehicle Code, MCL 257.741, provides:

civil

A civil infraction action is a civil action in which the defendant is alleged
to be responsible for a civil infraction. A civil infraction action is commenced
upon the issuance and service of a citation as provided in section 742.

Section 742 of the Code, MCL 257.742, provides for the issuance of citations for
infractions:

(1) A police officer who witnesses a person violating this act or a local
ordinance substantially corresponding to this act, which violation is a civil
infraction, may stop the person, detain the person temporarily for purposes of
making a record of vehicle check, and prepare and subscribe, as soon as possi-
ble and as completely as possible, an original and 3 copies of a written citation,
which shall be a notice to appear in court for 1 or more civil infractions. If a
police officer of a village, city, township, or county, or a police officer who is an
authorized agent of a county road commission, witnesses a person violating this
act or a local ordinance substantially corresponding to this act within that vil-
lage, city, township, or county and that violation is a civil infraction, that police
officer may pursue, stop, and detain the person outside the village, city, town-
ship, or county where the violation occurred for the purpose of exercising the
authority and performing the duties prescribed in this section and section 749, as
applicable.

* x %

(3) A police officer may issue a citation to a person who is a driver of a
motor vehicle involved in an accident when, based upon personal investigation,
the officer has reasonable cause to believe that the person is responsible for a
civil infraction in connection with the accident. A police officer may issue a
citation to a person who is a driver of a motor vehicle when, based upon person-
al investigation by the police officer of a complaint by someone who witnessed
the person violating this act or a local ordinance substantially corresponding to
this act, which violation is a civil infraction, the officer has reasonable cause to
believe that the person is responsible for a civil infraction and if the prosecuting
attorney or attorney for the political subdivision approves in writing the issuance
of the citation.
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* * %

(5) The officer shall inform the person of the alleged civil infraction or infrac-
tions and shall deliver the third copy of the citation to the alleged offender.

(6) Inacivil infraction action involving the parking or standing of a motor
vehicle, a copy of the citation need not be served personally upon the defendant
but may be served upon the registered owner by attaching the copy to the vehi-
cle.

Section 605 of the Code, MCL 257.605, requires uniformity throughout the State
for obedience to, the effects of, and the penalties for violating the traffic laws:

(1) [Chapter VI¥] and chapter VIII® apply uniformly throughout this state
and in all political subdivisions and municipalities in the state. A local authori-
ty shall not adopt, enact, or enforce a local law that provides lesser penalties or
that is otherwise in conflict with this chapter or chapter VIII.

(2) Alocal law or portion of a local law that imposes a criminal penalty
for an act or omission that is a civil infraction under this act, or that imposes a
criminal penalty or civil sanction in excess of that prescribed in this act, is in
conflict with this act and is void to the extent of the conflict.

Those requirements are in contrast to section 667a of the Code, MCL 257.667a,
which provides for the installation and use of unmanned traffic monitoring devices at
railroad grade crossings, the use of a sworn statement of a police officer based upon
inspection of photographs or videotape images produced by an unmanned traffic
monitoring device, and service of the citation by first-class mail on the owner of the
vehicle:

(1) The . .. local authority having jurisdiction over a highway or street
may authorize the installation and use of unmanned traffic monitoring devices at
a railroad grade crossing with flashing signals and gates on a highway or street
under their respective jurisdictions. . . .

(2) Beginning 31 days after the installation of an unmanned traffic moni-
toring device at a railroad grade crossing described in subsection (1), a person is
responsible for a civil infraction as provided in section 667 if the person violates
a provision of that section on the basis of evidence obtained from an unmanned
traffic monitoring device. . . .

(3) A sworn statement of a police officer from the state or local authority
having jurisdiction over the highway or street upon which the railroad grade
crossing described in subsection (1) is located, based upon inspection of photo-
graphs, microphotographs, videotape, or other recorded images produced by an
unmanned traffic monitoring device, shall be prima facie evidence of the facts
contained therein. . . .

* *x %

2 Chapter VI addresses obedience to and effect of traffic laws and includes MCL 257.605.
3 Chapter VIII addresses the penalties provided in the Code.
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(5) Notwithstanding section 742, a citation for a violation of section 667
on the basis of evidence obtained from an unmanned traffic monitoring device
may be executed by mailing by first-class mail a copy to the address of the
owner of the vehicle as shown on the records of the secretary of state.

It is a well-established canon of legislative construction that the expression of
one thing implies the exclusion of others not expressed — "expressio unius est exclu-
sio alterius.” Taylor v Michigan Public Utilities Comm, 217 Mich 400, 402-403; 186
NW 485 (1922); Sebewaing Industries Inc v Village of Sebewaing, 337 Mich 530,
548; 60 NW2d 444 (1953).

It is my opinion, therefore, that an ordinance adopted by a city pursuant to its
authority under the Home Rule City Act, 1909 PA 279, MCL 117.1 et seq, that allows
the city to issue citations for civil infractions for disobeying a traffic control signal
based on the photograph or video produced by an unmanned traffic monitoring device
at a location other than a railroad grade crossing conflicts with the Michigan Vehicle
Code, 1949 PA 300, MCL 257.1 et seq, and, thus, is invalid.

MIKE COX
Attorney General

GOVERNOR: Length of term of office of Executive Director of Michigan
Gaming Control Board and manner of appointment to office

APPOINTMENTS:

MICHIGAN GAMING CONTROL AND REVENUE ACT:

PUBLIC OFFICERS AND EMPLOYEES:

LEGISLATURE:

ADVICE AND CONSENT:

The Governor is authorized to appoint the Executive Director of the Michigan
Gaming Control Board to serve a six-year term under section 4(8) of the
Michigan Gaming Control and Revenue Act, MCL 432.204(8).

An individual appointed by the Governor as Executive Director of the Michigan
Gaming Control Board under MCL 432.204(8) may not assume the duties of the
office immediately upon executing the oath of office required by Const 1963, art
11, 8 1 but rather must wait to assume the duties of the office until after the

appointment is approved by the Senate by a record roll call vote.

Opinion No. 7200 February 23, 2007
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Honorable Jennifer M. Granholm
Governor

The Capitol

Lansing, Ml

You have asked two questions concerning the office of Executive Director of the
Michigan Gaming Control Board. Your questions pertain to the length of the
Executive Director's term of office and the process by which appointment to this
office is approved by the Senate.

You first ask whether the Governor is authorized to appoint the Executive
Director of the Michigan Gaming Control Board to the six-year term provided for in
the applicable statute or is limited by Const 1963, art 5, § 3 and OAG, 2005-2006, No
7178, p 44 (August 2, 2005), to appointing the Executive Director to a four-year term.
Your letter indicates that you intend to fill a current vacancy in this office soon. This
response, accordingly, has been prepared on an expedited basis.

The Michigan Gaming Control and Revenue Act (Act), MCL 432.201 et seq, is
an initiated law that took effect on December 5, 1996. The Legislature substantially
amended the Act in 1997 with the requisite supermajority vote by enacting 1997 PA
69. Section 4(1) of the Act establishes the Michigan Gaming Control Board, and sec-
tion 4(2) describes its membership: "The board shall consist of 5 members . . . to be
appointed by the governor with the advice and consent of the Senate . . . ." MCL
432.204(1) and (2). Under section 4(3): "The members shall be appointed for terms
of 4 years." MCL 432.204(3). The Act also dictates that one member "shall be des-
ignated by the governor to be chairperson.” MCL 432.204(2).

A different subsection of section 4 of the Act, MCL 432.204(8), establishes the
position of Executive Director of the Board, a gubernatorial appointee who serves a
six-year term of office and performs those duties assigned by the Board:

The governor shall appoint the executive director of the board to serve a 6-
year term. After the effective date of the act that added this subsection, the
appointment of the executive director shall require the approval of the senate by
arecord roll call vote. The executive director shall perform any and all duties that
the board shall assign him or her. The executive director shall be reimbursed for
all actual and necessary expenses incurred by him or her in discharge of his or her
official duties. The executive director shall keep records of all proceedings of the
board and shall preserve all records, books, documents, and other papers belong-
ing to the board or entrusted to its care. The executive director shall devote his
or her full time to the duties of the office and shall not hold any other office or
employment. A vacancy in the position of executive director shall be filled as
provided in this subsection for a new 6-year term. [Emphasis added.]

Your first inquiry seeks to resolve whether the six-year term of office for the
Executive Director established in MCL 432.204(8) violates the four-year limitation
on "[t]erms of office of any board or commission" created or enlarged after the effec-
tive date of the 1963 Constitution stated in Const 1963, art 5, § 3. That section pro-
vides, in its entirety:

The head of each principal department shall be in a single executive unless
otherwise provided in this constitution or by law. The single executives heading
principal departments shall include a secretary of state, a state treasurer and an
attorney general. When a single executive is the head of a principal department,
unless elected or appointed as otherwise provided in this constitution, he shall
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be appointed by the governor by and with the advice and consent of the senate
and he shall serve at the pleasure of the governor.

When a board or commission is at the head of a principal department,
unless elected or appointed as otherwise provided in this constitution, the mem-
bers thereof shall be appointed by the governor by and with the advice and con-
sent of the senate. The term of office and procedure for removal of such mem-
bers shall be as prescribed in this constitution or by law.

Terms of office of any board or commission created or enlarged after the
effective date of this constitution shall not exceed four years except as otherwise
authorized in this constitution. The terms of office of existing boards and com-
missions which are longer than four years shall not be further extended except
as provided in this constitution. [Emphasis added.]

OAG No 7178 examined art 5, § 3 and determined that the above-italicized lan-
guage in the third paragraph of art 5, § 3 applied to limit to four years the statutorily
prescribed six-year terms of office of members of the Michigan Historical
Commission, whose membership was enlarged after the effective date of Const 1963.
Because the Michigan Gaming Control Board was created after the effective date of
Const 1963, its members may likewise serve terms of no longer than four years.* The
question then becomes whether, under the Michigan Gaming Control and Revenue
Act, the Executive Director is a member of the Michigan Gaming Control Board. If
the Executive Director is a member of the Board, his or her term of office may extend
no longer than four years, and the six-year term provided for under the Act may not
be constitutionally realized, but if the Executive Director is not a member of the
Board, then appointment to this office is for the six-year term.

A review of all the provisions of the Act leads to the conclusion that the
Executive Director is not a member of the Board and, therefore, may lawfully serve
the six-year term established by the Act. The membership of the Board is established
in a different subsection of the Act than is used to establish the office of Executive
Director. The Executive Director is appointed for a six-year term, whereas members
of the Board are appointed to a four-year term. The Executive Director's appointment
requires approval of the Senate by a record roll call vote, whereas a board member's
appointment requires the advice and consent of the Senate. The Board is given
responsibility for the implementation of the Act, including the authority to decide
casino license applications, promulgate rules, and provide for the levying and collec-
tion of fines and penalties for violations of the Act, MCL 432.204(17), whereas the
Executive Director performs the duties that the Board assigns him or her. MCL
432.204(8). Moreover, other provisions of the Act refer to board members and the
Executive Director as separate officers in the same sentence, providing further textu-
al evidence that board members and the Executive Director serve in distinct positions.
See e.g., MCL 432.204(11) and (13), and MCL 432.204d(22).2 All these distinctions

! As stated above, MCL 432.204(3) establishes a four-year term for members of the Board and is thus consis-
tent with the mandate of art 5, § 3.

2 MCL 432.204(11) requires the filing of financial disclosure statements by "[e]lach member of the board, the
executive director, and each key employee as determined by the board.” MCL 432.204(13) prohibits "[a]
member of the board, executive director, or key employee" from holding certain interests and taking certain
other actions. Under MCL 432.204d(22), the chairperson of the board must report certain actions he or she
has taken or plans to take, after which “the board may direct the executive director to take additional or dif-
ferent action." The Michigan Gaming Control Board's administrative rules also distinguish between board
members and the Executive Director. See, e.g., 1998 MR 6, R 432.1215.



18 REPORT OF THE ATTORNEY GENERAL

reflect that the Legislature did not intend the Executive Director of the Board to serve
as a "member" of the Board.

Complete analysis of your first question, however, requires consideration of one
additional issue. It must be observed that the third paragraph of art 5, § 3 is worded
in such a way that, technically speaking, the four-year term-of-office limitation
applies to "any board or commission" created or enlarged after Const 1963 took
effect, and not to the "the members of" any such board or commission.* Even though
it is not a board or commission itself but rather its members who, logically, may serve
a term of office, this could raise a question whether the third paragraph of art 5, § 3
is meant to apply to more than a board's or commission's members alone.

When interpreting a constitutional provision, the task is to give effect to the
common understanding of the text:

"A constitution is made for the people and by the people. The inter-
pretation that should be given it is that which reasonable minds, the great
mass of the people themselves, would give it. 'For as the Constitution does
not derive its force from the convention which framed, but from the people
who ratified it, the intent to be arrived at is that of the people, and it is not
to be supposed that they have looked for any dark or abstruse meaning in
the words employed, but rather that they have accepted them in the sense
most obvious to the common understanding, and ratified the instrument in
the belief that that was the sense designed to be conveyed.' (Cooley's Const
Lim 81)." Traverse City School Dist v Attorney General, 384 Mich 390,
405; 185 NW2d 9 (1971). [Lapeer County Clerk v Lapeer Circuit Court,
469 Mich 146, 155; 665 NW2d 452 (2003); brackets omitted.]

Courts usually examine the plain meaning of the provision's terms to derive the
common understanding. Wayne County v Hathcock, 471 Mich 445, 468-469; 684
NW2d 765 (2004). While the intent of the people must be inferred from the language
used, it is not the meaning of the particular words in the abstract or their strictly gram-
matical construction that governs. The words are to be applied to the subject matter
and to the general scope of the provision, and they are to be considered in light of the
general purpose sought to be accomplished by the provision. White v Ann Arbor, 406
Mich 554, 562; 281 NW2d 283 (1979) (citation omitted). In applying the rule of
common understanding, the task is to search for "contextual clues" about a provi-
sion's meaning. People v Nutt, 469 Mich 565, 574 n 7; 677 NW2d 1 (2004). A pro-
vision's meaning may also be clarified by considering the circumstances surrounding
the provision's adoption and its intended purpose. Federated Publications, Inc v
Michigan State Univ Bd of Trustees, 460 Mich 75, 85; 594 NW2d 491 (1999). But if
the meaning of a provision is apparent from the plain language of its text, it is unnec-
essary to consider its history and the circumstances surrounding its adoption. County
Rd Ass'n of Michigan v Governor, 474 Mich 11, 17; 705 NW2d 680 (2005).

Reading art 5, § 3 as a whole demonstrates that the phrase "[tJerms of office of
any board or commission” refers to the terms of office of any board's or commission's
constituent members. The first paragraph of art 5, § 3 refers to single executives serv-
ing as heads of principal departments. The second paragraph addresses boards or
commissions that serve as heads of principal departments. That paragraph also
specifically addresses members of those boards or commissions: they must be

* Again, the pertinent text reads: “Terms of office of any board or commission created or enlarged after the
effective date of this constitution shall not exceed four years." Const 1963, art 5, § 3.
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appointed by the Governor and their terms of office and procedure for their removal
must be as prescribed in the constitution or by law.

Paragraph three then begins by placing the four-year limitation on the terms of
office of any board or commission created after the effective date of the constitution.
Given that the sentence immediately preceding this limitation addresses the terms of
office and procedure for removal of members of boards and commissions, the inter-
pretation that paragraph three also addresses members effectuates the sense best
regarded as "most obvious to the common understanding.” Lapeer County Clerk, 469
Mich at 155 (italics omitted). A "board" is comprised of its members, and any other
interpretation would improperly assign a strained and "abstruse” meaning to the
words of the provision. Id. Thus, art 5, § 3's reference to the term of office of the
board means the term of office of its members.

While the meaning of this provision is apparent from the language of its text
when read in context, its history and the circumstances surrounding its adoption add
further support to the conclusion that paragraph three of art 5, 8 3 was directed sole-
ly at members of a board or commission. County Rd Ass'n of Michigan, 474 Mich at
17. Although not conclusive, the debates at the Constitutional Convention are the
"most instructive tool for discerning the circumstances surrounding the adoption of
[a] provision." House Speaker v Governor, 443 Mich 560, 580-581; 506 NW2d 190
(1993).

The Official Record indicates that the third paragraph of art 5, § 3 originated as
part of a larger amendment to Committee Proposal 71. As initially introduced, the
pertinent part of the amendment stated:

"Approval of the governor [of an appointment made by a board or commis-
sion] shall not be required with respect to the chief executive officer of an
appointed board or commission heading a principal department.

No member of any board or commission created or enlarged after
adoption of this constitution shall have a term longer than 4 years. The
terms of members of existing boards and commissions, other than as pro-
vided in this constitution, which are greater than 4 years shall not be further
extended." [2 Official Record, Constitutional Convention 1961, p 1871.]

Without doubt, those who introduced the amendment intended that it would
apply only to members of boards or commissions.

The impact of this amendment was discussed at length in the Official Record.
The first paragraph of the amendment, some delegates claimed, was directed prima-
rily at the state board of education. Id., at 1871 (statement by Delegate Durst). The
second paragraph of the amendment more broadly applied to any new or enlarged
board or commission and was aimed at giving the Governor some control over boards
and commissions:

Now, if they have terms of more than 4 years, they may very well be in a
position where they can act contrary to the policy or the philosophy of the
governor, and we feel that where boards are heading principal departments,
it is preferable that he have the appointive power over them, and that they
be, in a sense, responsive to his general overall supervision; which would
be much more difficult if the terms of the commissioners or board members
exceed a 4 year period. [ld., at 1871-1872 (statement by Delegate Hatch).]

Delegate Hatch later added,
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Now, where you have boards and commissions which the legislature may
establish and give a term, we feel that they should not have a term longer
than the term of the governor himself. The idea is to strengthen the posi-
tion of the governor with respect to the boards and commissions in the
executive branch. [Id., at 1874.]

When this amendment first came to a vote, a majority of the delegates rejected
it. Id., at 1883. The following slightly different form of the amendment was later
passed:

"No member of any board or commission created or enlarged after adop-
tion of this constitution shall have a term longer than 4 years. The terms of
members of existing boards and commissions, other than as provided in this con-
stitution, which are greater than 4 years shall not be further extended.” [ld., at
2205, 2206-2207.]

Thereafter, the provision was referred to the committee on style and drafting,
which suggested the changes that removed the references to *members" in the provi-
sion. Id., at 2742-2744.

In eventually adopting the change of "terms of office of members" to "terms of
office of boards or commissions,"” it appears that the delegates did not perceive the
shift in language as broadening the scope of the provision. (Emphasis added.) See
Id., at 1871 (statements of Delegate Durst and Delegate Hatch), 1874 (statement of
Delegate Hatch), 1876 (statement of Delegate Martin), 1879 (statement of Delegate
Faxon), and 2205 (statement of Delegate Durst) (all using "terms of office of mem-
bers" and "terms of office of boards" interchangeably).*

Because the phrase "[t]erms of office of any board or commission” in art 5, § 3
applies only to board members, it does not encompass the office of the Executive
Director of the Michigan Gaming Control Board and has no effect on the statutorily
prescribed six-year term of the Executive Director of the Michigan Gaming Control
Board.

It is my opinion, therefore, in answer to your first question, that the Governor is
authorized to appoint the Executive Director of the Michigan Gaming Control Board
to serve a six-year term under section 4(8) of the Michigan Gaming Control and
Revenue Act, MCL 432.204(8).

Your second question asks whether an individual appointed by the Governor as
Executive Director of the Michigan Gaming Control Board may assume the duties of
the office immediately upon executing the oath of office mandated by Const 1963, art
11, 8 1° or must wait to assume the duties of the office until after the appointment is
approved by the Senate by a record roll call vote.

* Moreover, at least one publication made available before the vote on the proposed constitution informed the
ratifiers that this provision referred to “members.” The Citizens Research Council of Michigan, in its publi-
cation "An Analysis of the Proposed Constitution" (December 27, 1962), described this provision: "The term
of office for any statutory board or commission ‘created or enlarged' under the proposed constitution would
be a maximum of four years, however. This feature would increase the governor's power to appoint members
of such boards during his four-year term." 1d., at 3-4 (emphasis added).

5 This provision requires all legislative, executive, and judicial officers, before entering upon the duties of their
offices, to take and subscribe an oath to support the Constitution of the United States and this State and to
faithfully discharge the duties of their offices according to the best of their abilities.
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Your question presents circumstances that arise after the effective date of 1997
PA 69, the act that added subsection 8 of section 4 to the Michigan Gaming Control
and Revenue Act. It therefore requires examination of the following controlling pro-
vision of the Act: "After the effective date of the act that added this subsection, the
appointment of the executive director shall require the approval of the senate by a
record roll call vote." MCL 432.204(8). This phraseology for describing Senate
approval of a gubernatorial appointment appears to be unique to the Michigan
Gaming Control and Revenue Act. Its interpretation presents an issue of first impres-
sion.

The fundamental rule of statutory construction is to give effect to the
Legislature's intent. "If the intent is clear, and the statute is unambiguous, the statute
must be read as the Legislature wrote it." Dewan v Khoury, 477 Mich 888, 889; 722
NW2d 215 (2006), citing Weakland v Toledo Engineering Co, Inc, 467 Mich 344,
347; 656 NW2d 175 (2003). Words and phrases must be read in context, and a statute
must be read in its entirety. Sweatt v Dept of Corrections, 468 Mich 172, 179; 661
Nw2d 201 (2003).

The words "approval of the senate" applicable to the appointment of the
Executive Director are plain in stating a requirement that an appointment must be
approved by the Senate, but this does not alone resolve the issue of timing at the heart
of your question. When these words are read in full context, however, it is instruc-
tive to observe that they stand in contrast to the language used by the Legislature con-
cerning appointment to membership on the Michigan Gaming Control Board, which
requires "the advice and consent of the senate.” Compare MCL 432.204(8) with
MCL 432.204(2).

Const 1963, art 5, § 6 provides a constitutional definition of "appointment by
and with the advice and consent of the senate":

Appointment by and with the advice and consent of the senate when
used in this constitution or laws in effect or hereafter enacted means
appointment subject to disapproval by a majority vote of the members
elected to and serving in the senate if such action is taken within 60 session
days after the date of such appointment. Any appointment not disapproved
within such period shall stand confirmed.

As explained in the Address to the People: "This procedure provides ample
opportunity for the senate to render a negative judgment on appointees. At the same
time, it permits appointments to become effective unless the senate is willing to go
on record as rejecting the appointees. It prevents withholding of confirmation sim-
ply by failure to act on appointments.” 2 Official Record, Constitutional Convention
1961, p 3379.

Thus, as discussed in numerous Attorney General opinions, the constitutional
definition of "appointment by and with the advice and consent of the senate" square-
ly addresses the timing by which an appointee whose appointment is subject to advice
and consent may assume the duties of office. Upon filing the oath of office, a person
whose appointment to office by the Governor requires the advice and consent of the
Senate may assume the duties of the office immediately and may continue to hold
office unless within 60 session days following submission of the appointment to the
Senate, the Senate rejects the appointment. See, e.g., OAG, 1983-1984, No 6120, pp
7, 9 (January 13, 1983), citing OAG, 1965-1966, No 4531, p 393 (December 27,
1966).
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This approach represents a change from the practice that prevailed under the
1908 Constitution, under which an appointment requiring advice and consent of the
Senate made by the Governor while the Senate was in session was not effective until
confirmed, as explained in OAG, 1939-1940, pp 141, 142-143 (July 7, 1939). That
opinion described the principle as "well established" that, "where the law requires the
approval or confirmation of an appointment by a governing legislative body, the
appointment is not complete until such approval or confirmation is made.” Id., at 142
(citations omitted). See also OAG No 4531 at 401-405. This former practice is sim-
ilar to that followed by the President of the United States pursuant to the appointing
power conferred on him under the federal constitution, under which an appointment
was more in the nature of a nomination and approval by the Senate was a condition
precedent to the complete investiture of the office. OAG No 4531 at 401-402.

Under this former practice, preventing the appointee from taking office until
after the Senate had affirmatively granted approval created the potential for disrup-
tive delays or, if the Senate chose not to act at all, the office remained vacant. The
Attorney General noted in OAG No 4531 the "painstaking care with which the
drafters of the Constitution of 1963 undertook to define the function of advice and
consent of the senate" to reflect their concern over the "unsatisfactory practice in this
regard which had developed under the Constitution of 1908." Id., at 405-406. The
delegates to the Constitutional Convention cited preventing this delay as one reason
for including the definition of advice and consent now found in art 5, § 6 of the 1963
Constitution. Id., at 397-399, 405-406.

The question then becomes whether, by requiring the "approval” of the Senate
in connection with the appointment of the Executive Director under MCL 432.204(8)
instead of the "advice and consent" of the Senate, the Legislature meant for a differ-
ent practice — and different timing — to apply than would have been required if the
"advice and consent" words of art 5, 8 6 had been used.® In construing statutes, it is
presumed that the Legislature uses each word for a purpose. Niles Twp v Berrien
County Bd of Comm'rs, 261 Mich App 308, 315; 683 NW2d 148 (2004). Similarly,
it cannot be assumed ™that the Legislature inadvertently made use of one word or
phrase instead of another.™ 1d., quoting Robinson v Detroit, 462 Mich 439, 459; 613
Nw2d 307 (2000).

In the case of MCL 432.204(8), the Legislature's purposeful selection of the
statutory text under review is confirmed upon examining the relevant legislative his-
tory. Tracking the progress of the bill that became 1997 PA 69 through the legisla-
tive process reveals that the Legislature considered an amendment that would have
required approval of the appointment of the Executive Director by advice and con-
sent of the Senate (as with Board members) rather than by the approval of the Senate
by roll call vote and that the amendment was rejected by a vote of 35 (yeas) to 71
(nays). See 1997 Journal of the House 1527-1528. Having rejected language that
would have permitted the Executive Director appointee to take office immediately
upon filing the constitutional oath, without a vote of approval by the Senate, and
instead requiring an affirmative vote of Senate approval by record roll call vote, the

®Your request does not ask, and this opinion does not address, the constitutionality of a statutory requirement
for legislative approval of an executive appointment in a manner involving other than "the advice and consent
of the Senate." See Const 1963, art 5, § 6 and Const 1963, art 4, 38. It is axiomatic that statutes are entitled
to a presumption of constitutionality. Rohan v Detroit Racing Ass'n, 314 Mich 326, 341-342; 22 NW2d 433
(1946).



REPORT OF THE ATTORNEY GENERAL 23

words selected convey the intent of the Legislature and must be effectuated as writ-
ten.

Moreover, because MCL 432.204(8) provides that "the appointment of the exec-
utive director shall require” the Senate's approval, the Legislature has indicated that,
consistent with the rule that shaped practice under the 1908 Constitution in which
"appointment by and with the advice and consent of the senate" was not defined, the
appointee must first receive Senate approval by roll call vote as a condition precedent
to the appointment becoming complete and effective. (Emphasis added.) The
appointee cannot take office before the appointment is complete and, therefore, can-
not take office until after having received the Senate's approval. While this represents
a break from traditional practice, and carries with it the potential for the problems and
delays the framers sought to prevent by adoption of art 5, § 6 in the 1963
Constitution, it is nevertheless the result that most faithfully enforces the plain text of
MCL 432.204(8).

It is my opinion, therefore, that an individual appointed by the Governor as
Executive Director of the Michigan Gaming Control Board may not assume the
duties of the office immediately upon executing the oath of office required by Const
1963, art 11, § 1 but rather must wait to assume the duties of the office until after the
appointment is approved by the Senate by a record roll call vote.

MIKE COX
Attorney General

7 This office is advised that, from the time the vacancy in the office of Executive Director first arose to the
present, the duties of the office have been performed by other employees or staff members of the Board and
that all necessary operations have continued. It is presumed that this status quo or an equivalent status that
assures the continued operations of the Board will be maintained until such time as the vacancy in this office
is filled.
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ZONING: Compliance with Michigan Zoning Enabling Act
MICHIGAN ZONING ENABLING ACT:

The requirement in section 601(3) of the Michigan Zoning Enabling Act, MCL
125.3601(3), that a member of the zoning or planning commission be appointed
to the zoning board of appeals does not require that a current member of the
zoning board be removed to create a vacancy that may then be filled to satisfy
the requirement. The city or village council may amend its zoning ordinance to
increase the number of members on the zoning board of appeals either tem-
porarily or permanently and fill the newly created position with the required
zoning or planning commission member.

A member of a city or village zoning board of appeals who also serves as a mem-
ber of the local unit’s planning or zoning commission must abstain from voting
on a matter being considered by the zoning board of appeals that he or she voted
on as a member of the zoning or planning commission where the facts and cir-
cumstances associated with the particular decision under review make absten-
tion necessary to satisfy the due process requirement of impartial decision mak-
ing.

A city or village council may appoint a successor to the zoning board of appeals
after the expiration of a member's term notwithstanding the passing of the one-
month deadline imposed by section 601(9) of the Michigan Zoning Enabling
Act, MCL 125.3601(9), but the council should complete the appointment process
as soon as practicable thereafter. Where a city or village council fails to timely
appoint a successor to the zoning board of appeals after the expiration of a mem-
ber’s term under MCL 125.3601(9), that member may continue to serve beyond
the expiration of his or her term as a holdover member until a successor is
appointed and qualified.

The requirement in section 601(9) of the Michigan Zoning Enabling Act, MCL
125.3601(9), for appointment of a successor on the zoning board of appeals with-
in one month after the term of the preceding member has expired has no appli-
cation to the filling of a mid-term vacancy by appointment to the zoning board
of appeals by the city or village.

In order to comply with the 30-day deadline for appealing to the circuit court
from a decision of a zoning board of appeals set forth in section 606(3) of the
Michigan Zoning Enabling Act, MCL 125.3606(3), a party must file the appeal
within 30 days of the date on which the zoning board of appeals certifies its deci-
sion in writing or the date on which it approves the minutes of the meeting at
which its decision was made, whichever is earlier.

Appeals to the Court of Appeals from decisions by a circuit court on review of a
decision of the zoning board of appeals may only be taken by application for
leave to appeal to that court in accordance with MCR 7.203 and not as a matter
of right.

The provisions as to the effective date of a zoning ordinance and for the publi-
cation of notice of its adoption set forth in section 401(6) and (7) of the Michigan
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Zoning Enabling Act, MCL 125.3401(6) and (7), will control over different
requirements for the effective date of a city ordinance or for the publication of
notice of its adoption set forth in a city charter.

A municipality may comply with the requirements in section 103(2) of the
Michigan Zoning Enabling Act, MCL 125.3103(2), for giving notice to the occu-
pants of structures within 300 feet of a property subject to certain zoning actions
for which this type of notice is required, by either delivering a written notice in
person to an occupant of each unit in such a structure, or by mailing a letter to
one or more occupants of each unit in such a structure by name if known or
addressed to the ""occupant™ if the name of an occupant is not known.

Opinion No. 7201 March 21, 2007
Honorable Gilda Z. Jacobs Honorable Aldo Vagnozzi
State Senator State Representative

The Capitol The Capitol

Lansing, MI 48909 Lansing, MI 48909

You have asked eight questions concerning the new Michigan Zoning Enabling
Act (MZEA), MCL 125.3101 et seq, which was adopted by the Legislature in 2006
PA 110, effective July 1, 2006. This act repealed the prior City and Village Zoning
Act, the Township Zoning Act, and the County Zoning Act, and merged into one act
these laws enabling counties, cities, villages, and townships to regulate land use and
development.

Your first question may be restated as follows:

Does the requirement in section 601(3) of the MZEA that members of the
planning commission be appointed to the zoning board of appeals require a cur-
rent member of the zoning board of appeals to be removed in order to make
room for this newly mandated appointment of a member of the planning com-
mission on the zoning board of appeals?

Section 601(3), MCL 125.3601(3), states:

In appointing a zoning board of appeals, membership of that board shall be
composed of not fewer than 5 members if the local unit of government has a
population of 5,000 or more and not fewer than 3 members if the local unit of
government has a population of less than 5,000. The number of members of the
zoning board of appeals shall be specified in the zoning ordinance. One of the
regular members of the zoning board of appeals shall be a member of the zon-
ing commission or of the planning commission if the duties and responsibilities
of the zoning commission have been transferred to the planning commission.

This section sets a minimum number of members of the zoning board of appeals
to be appointed by the local unit of government, "not fewer than 5" or "not fewer than
3," depending on the local unit's population. Section 601(3) gives discretion to the
city or village council to specify the number of members of the zoning board of
appeals "in the zoning ordinance." If there are no current vacancies on the zoning
board of appeals, a city or village council may comply with this requirement by
amending its ordinance establishing its zoning board of appeals to enlarge the board's
membership by one or more additional seats and by filling one of these new seats
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with the requisite member of the local unit's zoning or planning commission.! In
addition, if the city or village council would prefer to keep the zoning board of
appeals at its current size in the future, the council could provide for a temporary
expansion in the membership of the zoning board of appeals to add a member of the
planning or zoning commission without removing any current members.?

It is my opinion, therefore, in answer to your first question, that the requirement
in section 601(3) of the Michigan Zoning Enabling Act, MCL 125.3601(3), that a
member of the zoning or planning commission be appointed to the zoning board of
appeals does not require that a current member of the zoning board be removed to
create a vacancy that may then be filled to satisfy the requirement. The city or vil-
lage council may amend its zoning ordinance to increase the number of members on
the zoning board of appeals, on a temporary or permanent basis, and fill the newly
created position with the required zoning or planning commission member.

Your second question may be restated as follows:

Is a member of a zoning board of appeals who is also a member of a plan-
ning or zoning commission required to abstain from voting on a matter being
considered by the zoning board of appeals that he or she has already voted on as
a member of a planning or zoning commission?

Your question recognizes that, in the case of adjudications by local bodies whose
members may hold other offices, a conflict of duties that violates due process may
arise. In OAG, 1991-1992, No 6742, p 203 (December 4, 1992), this issue was
addressed with respect to a similar requirement for counties that have zoning ordi-
nances. OAG No 6742 concluded that due process requires that a member of a coun-
ty zoning commission serving as the statutorily required member of a county zoning
board of appeals refrain from participating in the review of any decision in which the
member has previously participated as a member of the county zoning commission.

The opinion first noted that since membership was explicitly required by the
statute there was no question to be raised about the incompatibility of the offices. The
opinion then went on to explain that the right to an impartial decision maker is a
required part of due process that must be afforded in administrative hearings, citing
Crampton v Dep't of State, 395 Mich 347; 235 NW2d 352 (1975). See also Milk
Marketing Bd v Johnson, 295 Mich 644; 295 NW 346 (1940). In Crampton, the
Court surveyed a number of United States Supreme Court opinions in which decision
makers were disqualified without a showing of actual bias where, based on the par-
ticular facts and circumstances present, "experience teaches that the probability of
actual bias on the part of the judge or decision maker is too high to be constitutional-
ly tolerable.™ Id., at 351. Among the situations identified as presenting that risk is
where the decision maker might have prejudged the case because of prior participa-
tion as an initial decision maker. See Withrow v Larkin, 421 US 35, 58; 95 S Ct 1456;
43 L Ed 2d 712 (1975). None of the cases surveyed in Crampton addressed the par-
ticular scenario presented in your question, however, nor has research disclosed any
subsequent court cases directly on point.

* Throughout this opinion, references to “planning commission™ apply only to planning commissions to which
the duties and responsibilities of the zoning commission have been transferred. See MCL 125.3601(3).

2 As one example, the municipality could amend its ordinance to provide that membership is increased by one
until such time as a vacancy occurs due to death or resignation.
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Like the county zoning boards of appeals under review in OAG No 6742, city
zoning boards of appeals, if authorized to do so by the city's zoning ordinance, may
hear appeals from land use decisions made by the zoning or planning commission as
to site plans, special land uses, and planned unit developments under sections 501 to
503 of the MZEA, MCL 125.3501-125.3503. Accordingly, to the extent review of an
initial decision is mandated, a member of a city zoning or planning commission serv-
ing as the statutorily required member of a city zoning board of appeals may be called
upon to participate in the review of a decision in which the member has previously
participated as a member of the city zoning or planning commission. In the absence
of details concerning a particular decision or action and the level of participation on
either end of the decision making process, it is difficult to definitively assess whether
a court would find the risk of unfairness in participating in the review of the initial
decision constitutionally intolerable. The prudent course to follow under these cir-
cumstances, however, is to refrain from all participation in the review of the initial
decision in order to assure the impartiality of the administrative process.

It is my opinion, therefore, in answer to your second question, that a member of
a city or village zoning board of appeals who also serves as a member of the local
unit's planning or zoning commission must abstain from voting on a matter being
considered by the zoning board of appeals that he or she voted on as a member of the
zoning or planning commission where the facts and circumstances associated with the
particular decision under review make abstention necessary to satisfy the due process
requirement of impartial decision making.

Your third question may be restated as follows:

What are the consequences of failing to appoint a successor to a seat on the
zoning board of appeals if the appointment is not made within one month of that
member's term expiring as required by section 601(9) of the MZEA?

Section 601(9) of the MZEA, MCL 125.3601(9), provides:

A successor shall be appointed not more than 1 month after the term of the
preceding member [of a zoning board of appeals] has expired.

While section 601(9) of the MZEA, MCL 125.3601(9), provides that appoint-
ment of a successor on the zoning board of appeals "shall" occur within one month
after the term of the preceding member has expired, the MZEA is silent as to the con-
sequences that result if such an appointment is not made within the required time
limit. The expectation, of course, is that an appointment resulting from the expira-
tion of a term will be made within the one-month deadline, since it is presumed that
public officials will discharge their statutory duties by acting in accordance with the
law. West Shore Community College v Manistee County Bd of Comm'rs, 389 Mich
287, 302; 205 Nw2d 441, 449 (1973).

But, in the absence of language that expressly precludes performance of an offi-
cial duty after the specified time for performance has elapsed, the fundamental rules
of statutory construction generally favor construing the time limit as directory rather
than mandatory. People v Yarema, 208 Mich App 54, 57; 527 NW2d 27 (1994), cit-
ing 3 Sutherland, Statutory Construction (5th ed), 8 57.19, pp 47-48. No such preclu-
sive language is present in the MZEA. Thus, while every effort should be made to
comply with the statutory timetable, where circumstances make compliance impossi-
ble, an appointment may still be made after expiration of the one-month period. Of
course, in the good faith discharge of public duties, the appointment should be made
in as close a period of time as is practicable.
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Moreover, it is perhaps worth observing as a practical matter that, in the absence
of any legislative direction to the contrary, if a successor has not been appointed with-
in the one-month deadline, the preceding member, if available and willing to serve,
could continue membership on the board as a holdover until a successor is appointed
and qualified. This conclusion is consistent with OAG, 1979-1980, No 5606, p 493
(December 13, 1979), which determined that, in the absence of a statutory provision
to the contrary, a public officer holding over may continue to serve until a successor
is appointed and qualified. Citing the decision of an evenly divided Court in Attorney
General ex rel McKenzie v Warner, 299 Mich 172, 192; 300 NW 63 (1941), a Letter
Opinion of the Attorney General explained the policy underlying this rule:

The general rule is based upon the ground of public convenience and neces-
sity to prevent an hiatus in the government pending the time of the appointment
and qualification of a successor. It has also been held that, in the absence of any
statutory provisions to the contrary, the public interest requires that public
offices should be filled at all times, without interruption. [Letter Opinion of
Attorney General Frank J. Kelley to Senator John M. Engler, dated June 3, 1985;
citations omitted.]

Also supporting this conclusion is the statement in Messenger v Teagan, 106
Mich 654, 656; 64 NW 499 (1895) that "[w]hile there is some conflict in the deci-
sions, the better doctrine is that, where the law does not expressly or by necessary
implication prohibit, officers hold over until their successors are duly elected and
qualified.”

It is my opinion, therefore, in answer to your third question, that a city or village
council may appoint a successor to the zoning board of appeals after the expiration of
a member's term notwithstanding the passing of the one-month deadline imposed by
section 601(9) of the Michigan Zoning Enabling Act, MCL 125.3601(9), but the
council should complete the appointment process as soon as practicable thereafter.
Where a city or village council fails to timely appoint a successor to the zoning board
of appeals after the expiration of a member's term under MCL 125.3601(9), that
member may continue to serve beyond the expiration of his or her term as a holdover
member until a successor is appointed and qualified.

Your fourth question asks whether section 601(9) of the MZEA mandates the
same one-month deadline for a city council to fill a vacated seat on a zoning board of
appeals for the remainder of the member's term when a vacancy occurs prior to the
expiration of a term.

Generally, section 601(9) of the MZEA, MCL 125.3601(9), specifies that terms
of membership on a zoning board of appeals are for three years. This section does
not specify a deadline for the filling of a mid-term vacancy, but it does state that
"[v]acancies for unexpired terms shall be filled for the remainder of the term." If a
statute's language is clear and unambiguous, it is assumed that the Legislature intend-
ed its plain meaning, and the statute is enforced as written. People v Stone, 463 Mich
558, 562; 621 NW2d 702 (2001). Given the language of the statute, there is no basis
for implying a 30-day deadline for the filling of mid-term vacancies when the lan-
guage of section 601(9) of the MZEA, MCL 125.3601(9) does not set forth a dead-
line for the filling of such vacancies.

It is my opinion, therefore, in answer to your fourth question, that the require-
ment in section 601(9) of the Michigan Zoning Enabling Act, MCL 125.3601(9), for
appointment of a successor on the zoning board of appeals within one month after the
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term of the preceding member has expired has no application to the filling of a mid-
term vacancy by appointment to the zoning board of appeals by a city or village coun-
cil.

Your fifth question asks whether the 30-day deadline for filing an appeal of a
decision of the zoning board of appeals to the circuit court runs from the date the zon-
ing board of appeals certifies its decision in writing or from the date when the zoning
board of appeals certifies the minutes of the meeting at which its decision was made.

Section 606(3) of the MZEA, MCL 125.3606(3), states the following regarding
appeals to the circuit court from decisions of a zoning board of appeals:

An appeal under this section shall be filed within 30 days after the zoning
board of appeals certifies its decision in writing or approves the minutes of its
decision.

The plain language of the statute provides that the 30-day time period for filing
an appeal begins to run when either of two events occurs: 1) certification of the deci-
sion; or 2) approval of the minutes recording the decision. Depending on local prac-
tice, a zoning board of appeals may or may not certify its decision in writing, but it
is required to review and approve the minutes of its meetings. See section 9 of the
Open Meetings Act, MCL 15.269. Accordingly, the 30-day time period for filing an
appeal begins to run from the date on which the zoning board of appeals certifies its
decision in writing or approves the minutes of the meeting at which it made the deci-
sion, whichever comes first.

This construction of the statute is consistent with the general rules of adminis-
trative law. Appeals of administrative decisions to the circuit court are governed by
MCR 7.101 and MCR 7.103. See MCR 7.104. With regard to the time period for fil-
ing a claim of appeal, the Michigan Supreme Court has held that the period begins to
run on the date of actual entry of the order. General Electric Credit Corp v
Northcoast Marine, Inc, 402 Mich 297, 300; 262 NW2d 660 (1978), superseded on
other grounds. MCR 2.602(A) provides that the "date of signing of an order or judg-
ment is the date of entry." Approval of the minutes of a meeting at which a final
administrative decision is made can serve as the date of entry of the order for purpos-
es of MCR 7.101 and MCR 2.602(A). Davenport v City of Grosse Pointe Farms Bd
of Zoning Appeals, 210 Mich App 400, 405; 534 NW2d 143 (1995). In the case of
an appeal from a decision of the zoning board of appeals, MCL 125.3606(3) provides
that the 30-day appeal period begins to run with the certification of the board's writ-
ten decision or upon approval of the minutes of its decision. Thus, either the certifi-
cation of the written decision or approval of the minutes constitutes the entry of an
order and begins the 30-day statutory appellate period.

It is my opinion, therefore, in answer to your fifth question, that, in order to com-
ply with the 30-day deadline for appealing to the circuit court from a decision of a
zoning board of appeals set forth in section 606(3) of the Michigan Zoning Enabling
Act, MCL 125.3606(3), a party must file the appeal within 30 days of the date on
which the zoning board of appeals certifies its decision in writing or the date on
which it approves the minutes of the meeting at which its decision was made,
whichever is earlier.

Your sixth question asks whether appeals to the Court of Appeals of decisions
by a circuit court on review of a decision of a zoning board of appeals are now by
right rather than by leave as your letter indicates was the case under past practice. An
appeal by right is one in which the appellant has a right to be heard by the reviewing
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court, whereas an appeal by leave is one in which the reviewing court has the discre-
tion to deny the appellant's request to be heard.

MCR 7.203(A)(1)(a) provides that the Court of Appeals has jurisdiction of an
appeal of right filed from a final order or judgment of the circuit court “except” a
judgment or order of the circuit court "on appeal from any other court or tribunal."”
MCR 7.203(A)(2) also provides that the Court of Appeals has jurisdiction of an
appeal of right from a judgment or appeal of a court "from which appeal of right to
the Court of Appeals has been established by law or court rule."

Section 606(3) of the MZEA, MCL 125.3606(3), states that "[a]n appeal may be
had from the decision of any circuit court to the court of appeals.” No provision in
the MZEA, including MCL 125.3606(3), specifies that appeals of the zoning deci-
sions of the circuit court shall be "of right" to the Court of Appeals. Research dis-
closes no statute or court rule providing that appeals of the zoning decisions of the
circuit court sitting on review of the decisions of zoning boards of appeal shall be by
right to the Court of Appeals. In addition, "unless an appeal of right has been cate-
gorically established by law or court rule, appeal is by leave." Watt v Ann Arbor Bd
of Education, 234 Mich App 701, 705; 600 NW2d 95 (1999).

It is my opinion, therefore, in answer to your sixth question, that appeals to the
Court of Appeals from decisions by a circuit court on review of a decision of the zon-
ing board of appeals may only be taken by application for leave to appeal to that court
in accordance with MCR 7.203 and not as a matter of right.

Your seventh question asks whether the provisions regarding the effective date
of a zoning ordinance and the requirement for publication of a notice of its adoption
set forth in section 401(6) and (7) of the MZEA will control even if a city charter
imposes other requirements for effective dates and the publication of notice of adop-
tion of ordinances.

Regarding any date, deadline, or requirement set forth in the MZEA, including
those about which you inquire and related provisions for referendum petitions and
elections in section 402, MCL 125.3402, the provisions of the MZEA control over
any conflicting requirements of a city charter. This result is mandated by section 36
of the Home Rule City Act, MCL 117.36, which states that "[n]o provision of any
city charter shall conflict with or contravene the provisions of any general law of the
state.” Const 1963, art 7, § 22 provides with regard to the powers of cities and vil-
lages: "Each such city and village shall have power to adopt resolutions and ordi-
nances relating to its municipal concerns, property and government, subject to the
constitution and law." It should be noted, however, that section 401(6), MCL
125.3401(6), expressly authorizes a city council to postpone the effective date of a
zoning ordinance from the seventh day after publication of notice of its adoption to
such later date as may be specified by the city council. In the exercise of its judg-
ment, a city council may wish to select the effective date of any zoning ordinance or
zoning amendment to be consistent, as much as it determines to be feasible, with its
charter requirements for city ordinances that would otherwise be applicable in that
city.

It is my opinion, therefore, in answer to your seventh question, that the provi-
sions as to the effective date of a zoning ordinance and for the publication of notice
of its adoption set forth in section 401(6) and (7) of the Michigan Zoning Enabling
Act, MCL 125.3401(6) and (7), will control over conflicting requirements for the
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effective date of a city ordinance or for the publication of notice of its adoption set
forth in a city charter.

Your eighth question asks what steps a municipality should take to comply with
the requirement in section 103(2) of the MZEA of providing notice of zoning appli-
cations to the occupants of all structures located within 300 feet of a property that is
the subject of certain zoning proceedings.

Section 103(2) of the MZEA, MCL 125.3103(2), provides:

Notice shall also be sent by mail or personal delivery to the owners of
property for which approval is being considered. Notice shall also be sent
to all persons to whom real property is assessed within 300 feet of the prop-
erty and to the occupants of all structures within 300 feet of the property
regardless of whether the property or occupant is located in the zoning
jurisdiction. [Emphasis added.]

Although it may be prudent for a municipality to consult with its attorney
regarding the particular details that may apply in a given situation, a municipality
may comply with the notice requirements of section 103(2) by delivery of a written
notice in person or by the sending of written notice by mail. As indicated in your let-
ter, section 103(3) permits letters to be addressed to "occupant™ if the name of an
occupant of a structure is not known. MCL 125.3103(3) (stating "[i]f the name of the
occupant is not known, the term 'occupant' may be used in making notification under
this subsection™).

It is my opinion, therefore, in answer to your final question, that a municipality
may comply with the requirements in section 103(2) of the Michigan Zoning
Enabling Act, MCL 125.3103(2), for giving notice to the occupants of structures
within 300 feet of a property subject to certain zoning actions for which this type of
notice is required or by either delivering a written notice in person to an occupant of
each unit in such a structure, or by mailing a letter to one or more occupants of each
unit in such a structure by name if known or addressed to the "occupant” if the name
of an occupant is not known.

MIKE COX
Attorney General



32 REPORT OF THE ATTORNEY GENERAL

CONST 1963, ART 1, 8 26: Constitutionality of City's construction policy that
provides bid discounts on the basis of race or sex

DISCRIMINATION:
PUBLIC CONTRACTING:

Const 1963, art 1, § 26 prohibits the implementation or application of the City
of Grand Rapids' bid discount process set forth in Section 5.1(A)(1) of the
Administrative Guidelines promulgated pursuant to City Policy 600-12 because
the process grants preferential treatment to persons or groups based on race,
sex, color, ethnicity, or national origin. Art 1, § 26 does not, however, prohibit
the City from maintaining a bid discount process as long as the City amends the
process to remove reliance on the unconstitutional factors of race, sex, color, eth-
nicity, or national origin.

Opinion No. 7202 April 9, 2007

Honorable Fulton J. Sheen
State Representative

The Capitol

Lansing, MI 48909

You have asked whether a construction policy adopted by the City Commission
of Grand Rapids on January 23, 2007, comports with a recent amendment to the
Michigan Constitution that prohibits discrimination against or the granting of prefer-
ential treatment to persons or groups on the basis of race, sex, color, ethnicity, or
national origin in the operation of public contracting. See Const 1963, art 1, § 26, a
copy of which is appended to this opinion.

The policy is entitled "City Commission Policy No. 600-12" of the City of
Grand Rapids, the subject of which is an "Equal Business Opportunity-Construction
Policy." The policy's stated purpose is to "ensure non-discrimination in the perform-
ance and administration of City contracting and subcontracting” and to provide
"access and equal opportunity to do business with the City." The policy applies to
contractors submitting bids to the City of Grand Rapids or to others, regarding con-
struction projects of $10,000 or more, financed in whole or in part with city, state, or
federal funding, unless otherwise regulated.? The policy further provides that
"Administrative Guidelines" shall be promulgated to implement the construction pol-
icy and shall be used in the "interpretation and application of this Policy."

The administrative guidelines promulgated pursuant to the construction policy
contain various sections; however, you have expressed a specific concern about sec-
tion 5.1(A)(1), regarding bid discounts for contractors who utilize particular subcon-

! The January 23, 2007, minutes for the City Commission of Grand Rapids report that the policy was adopt-
ed by resolution and given immediate effect. (City Commission of Grand Rapids, January 23, 2007, Minutes,
Item No 75897.)

2 Art 1, 8 26(4) provides an exception for actions that must be taken to maintain eligibility for federal pro-
grams or federal funding that is not addressed in this opinion because the policy also applies to city- and state-
financed projects.
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tractors. (Administrative Guidelines for Equal Business Opportunity-Construction
Policy ("Guidelines"), Section 1.1(A)(1).)

Section 5.1, ELIGIBILITY FOR BID DISCOUNTS, provides in relevant part:
A. Diversity

1. Supplier Diversity: Construction bids may be discounted when cer-
tified DBE, subcontractor participation is voluntarily obtained by a
contractor on a City construction project. Once a bid has been
received and opened, the City Engineering Department shall apply a
discount to bids based on the original bid amount and the percent of
certified DBE subcontractor participation reported in the bid docu-
ments. The discounted bid will be used in the selection process for the
project and the recommendation for award. . . . [Guidelines, Section
5.1(A)(1); emphasis added.]

A "DBE" is defined as a "Disadvantaged Business Enterprise," which means:

[A] business concern, which is at least 51% owned by one or more
socially and economically disadvantaged individuals (as defined by
the U.S. Small Business Administration), or in the case of any publicly
owned business, at least 51% of the stock is owned by one or more
socially and economically disadvantaged individuals; and whose man-
agement and daily business operations are controlled by one or more
of the socially and economically disadvantaged individuals who own
it.

For purposes of these Guidelines, DBEs may be further identified
as minority, women and non-minority/women business enterprises.
[Guidelines, Section 2.1(10); emphasis in original.]*

City officials advise that the City elected to define and identify a "DBE" by
using the federal regulations set forth in 13 CFR 124.103-124.104, regarding the
Small Business Administration (SBA), and 49 CFR 26.61-26.73 and 26.81-26.91,
pertaining to the United States Department of Transportation.

The SBA defines "socially disadvantaged individuals™ in the following way:

(a) General. Socially disadvantaged individuals are those who have been
subjected to racial or ethnic prejudice or cultural bias within American society
because of their identities as members of groups and without regard to their indi-
vidual qualities. . . .

3 "Bid discounts™ are defined as a "business incentive practice allowing an original bid to be reduced by a cer-
tain percentage for having engaged in activities that embrace the Mission Statement and Sustainability Vision
Statement of the City with regard to diversity, strong economy, enriched lives, partnerships and regional equi-
ty and balanced with nature." (Guidelines, Section 2.1(2).) "The discounted bid will be used in the selection
process for the project and the recommendation for award. However, the original bid amount will be the basis
for contract award.” (Guidelines, Section 5.1(A)(1).) Section 5.1(A) of the guidelines authorizes another type
of bid discount, where a contractor may receive a 5% bid discount by bidding as a joint venture with an
approved DBE. (Guidelines, Section 5.1(A)(2).) The analysis set forth in this opinion applies with equal
force to that bid discount process.

* The Guidelines then further define the terms "Minority," "Minority Business Enterprise (MBE)," "Women
Business Enterprise (WBE)," and "Non-MWBE," which is a "business concern that is not a MBE or WBE."
(Guidelines, Section 2.1(16)-(19).)
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(b) Members of designated groups. (1) There is a rebuttable presumption
that the following individuals are socially disadvantaged: Black Americans;
Hispanic Americans; Native Americans . . . ; Asian Pacific Americans . . . ;
Subcontinent Asian Americans . . . ; and members of other groups designated
from time to time by SBA according to procedures set forth at paragraph (d) of
this section. . . . [13 CFR 124.103(a) — (b) (emphasis added).]

13 CFR 124.103(c) provides that individuals not belonging to one of the identi-
fied groups "must establish individual social disadvantage by a preponderance of the
evidence." The SBA defines "economically disadvantaged individuals" as "socially
disadvantaged individuals whose ability to compete in the free enterprise system has
been impaired due to diminished capital and credit opportunities as compared to oth-
ers in the same or similar line of business who are not socially disadvantaged." 13
CFR 124.104(a) (emphasis added). Thus, to be accorded a designation as "econom-
ically disadvantaged," a person must first show that he or she is "socially disadvan-
taged."

49 CFR Part 26 are regulations promulgated by the United States Department of
Transportation for implementing the participation by DBEs in financial assistance
programs. 49 CFR 26.67(a)(1) establishes "certification standards” and "what rules
determine social and economic disadvantage™ by providing:

(a) Presumption of disadvantage. (1) You must rebuttably presume that cit-
izens of the United States (or lawfully admitted permanent residents) who are
women, Black Americans, Hispanic Americans, Native Americans, Asian-
Pacific Americans, Subcontinent Asian Americans, or other minorities found to
be disadvantaged by the SBA, are socially and economically disadvantaged
individuals. [Emphasis added.]

Although this language gives the appearance of according a presumption of econom-
ic disadvantage to women and minorities, under the regulation those individuals must
submit a notarized statement that their personal net worth does not exceed $750,000.
49 CFR 26.67(a)(2)(i).

49 CFR 26.67(d) provides that with respect to firms owned and controlled by
individuals who are not presumed to be socially and economically disadvantaged, "a
case-by-case determination” must be made regarding "whether each individual whose
ownership and control are relied upon for DBE certification is socially and econom-
ically disadvantaged. . .. [T]he applicant firm has the burden of demonstrating . . .
by a preponderance of the evidence, that the individuals who own and control it are
socially and economically disadvantaged.” 49 CFR 26.67(d).®

° The Guidelines refer to a "Certified DBE." "Certified" or "Certification" is defined as "[t]he process desig-
nated agencies utilize to determine whether businesses meet eligibility criteria as bondafide” DBEs, MBEs or
WBESs. (Guidelines, Section 2.1(4).) Similarly, "Qualified As Certified" means the process whereby the Equal
Opportunity Department verifies businesses are certified by designated agencies to be a bonafide DBE, MBE
or WBE." (Guidelines, Section 2.1(24).) City officials confirmed that the City's Equal Opportunity
Department does not "certify" subcontractors as DBEs. Rather, the Department verifies whether a subcon-
tractor has received DBE certification from a designated agency — the Michigan Department of
Transportation, other state United States Department of Transportation certification programs, or the SBA,
which agencies utilize the rebuttable presumption based on race and sex for DBE certification. Although the
City does not perform the certification, the City incorporates the presumption in favor of women and minori-
ties by adopting the definitions of DBE from these other sources.
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The guidelines set forth a graduated scale of discounts ranging from 1% to 5%
based on the percentage of DBE participation in the bid (Guidelines, Section

5.1(A)(1)(a)):

Certified DBE Subcontractor Participation Discount Percentage
1.0-25% 1.0%
2.51 - 5.0% 1.5%
5.01 - 7.5% 2.0%
7.51 -10.0% 2.5%
10.01 - 15.0% 3.0%
15.01 - 18.0% 4.0%
18.01%+ 5.0%

Thus, the City's guidelines, by using the selected definitions, provide that a con-
tractor may receive a bid discount by using DBEs owned or operated by "women,"
"Black Americans," "Hispanic Americans," "Native Americans," and persons of other
listed ethnic groups, who are "rebuttably presum[ed]" to be "socially disadvantaged
individuals."® Under the guidelines, the amount of the discount is directly related to
the percentage of DBE subcontractor participation, i.e. the percentage of the total dol-
lar value of the contract work that will be performed by DBEs. The greater the per-
centage of DBE participation, the higher the bid discount will be. For purposes of
selecting the lowest bidder to receive award of the contract, the higher the bid dis-
count, the lower will be the price of the bid used to select the low bidder, thereby
favoring those bidders using DBEs.’

Accordingly, the guidelines provide an advantage to contractors who make
greater use of DBE subcontractors, compared to contractors who make less or no use
of DBE subcontractors. Eligibility of a subcontractor to become a DBE relies on def-
initions of "socially and economically disadvantaged" that rebuttably presume that
women, certain racial and ethnic minorities, and persons of certain national origin are
socially disadvantaged, while all other socially and economically disadvantaged per-
sons must prove that status by a preponderance of the evidence. The question is
whether this policy constitutes “preferential treatment” in public contracting on
account of race, ethnicity, national origin, or sex in violation of art 1, § 26.

In November 2006, the people of Michigan voted on a proposed amendment to
the State Constitution, commonly known as Proposal 06-2 or Proposal 2. The amend-
ment passed by a margin of 58% to 42%.® Proposal 2, now Const 1963, art 1, § 26,
provides in relevant part:

(2) The state shall not discriminate against, or grant preferential treatment
to, any individual or group on the basis of race, sex, color, ethnicity, or nation-
al origin in the operation of public employment, public education, or public con-
tracting.

° The fact that women and minorities are not accorded a presumption of economic disadvantage is of no con-
sequence in light of the definition of “economically disadvantaged individual,” which first requires that an
individual be socially disadvantaged. An individual who cannot prove social disadvantage necessarily fails
to prove economic disadvantage.

" The guidelines provide that in cases where bids, including discounted bids, are the same, the “recommend-
ed award shall be the bid with the lowest original bid amount; however, the City reserves the right to award
a contract in the City's best interest, and therefore, may select a bidder other than the lowest." (Guidelines,
Section 5.2(B).)

& See http://miboecfr.nictusa.com/election/results/06 GEN/90000002.html.
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(3) For the purposes of this section "state" includes, but is not necessarily
limited to, the state itself, any city, county, any public college, university, or
community college, school district, or other political subdivision or governmen-
tal instrumentality of or within the State of Michigan not included in subsection
1. [Emphasis added.]

This section took effect on December 23, 2006, and applies to actions taken after
its effective date.® Accordingly, by its plain language, art 1, 8 26 applies to the poli-
cy adopted by the City of Grand Rapids on January 23, 2007.

There are three rules for construing constitutional provisions. As stated by the
Michigan Supreme Court in Wayne County v Hathcock, 471 Mich 445, 468; 684
NW2d 765 (2004), the rule of common understanding constitutes the first rule of con-
stitutional construction:

[T]he primary objective of constitutional interpretation is to realize the
intent of the people by whom and for whom the constitution was ratified.

This Court typically discerns the common understanding of constitutional
text by applying each term's plain meaning at the time of ratification. But
if the constitution employs technical or legal term