






















































STATE OF MICHIGAN 
CIRCUrr COURT FOR THE 30TH JUDICIAL CIRCUIT 

INGKAM COUNTY 

FRANK J. KELLEY, Attorney General 
of the State of Michigan, 

Plaintiff, 

File No. 96-83848-CZ 
Hon. James R. Giddings 

MICHIGAN AFFILIATED HEALTHCARE 
SYSTEM, INC., a Michigan nonprofit corporation, 
and COLUMBIA/HCA HEALTHCARE 
CORPORATION, a Delaware corporation, 

Defendants. 

VERIFIED COMPLAINT FOR INJUNCTIVE RELIEF, 
QUO WARRANTO, 

INSTITUTION OF CY PRES PROCEEDING AND 
EX PARTE PETITION FOR TEMPORARY RESTRAINING ORDER 

AND 
ORDER TO SHOW CAUSE 

NOW COMES FRANK J. KELLEY, Attorney General of the State of Michigan, 

and complains against Michigan Affiliated Healthcare System, Inc. and 

Columbia/HCA Healthcare Corporation as follows: 

Introduction 

1. The Plaintiff, Frank J. Kelley, Attorney General of Michigan, brings this 

action seeking a temporary restraining order, order to show cause, injunctive relief, 

quo warranto, and institution of a cy pres proceeding against Michigan Affiliated 

Healthcare System, Inc. (MAHSI), pursuant to his supervisory authority over 

charitable m t s .  

2. On June 6,1996 MAHSI entered into an agreement whereby a nonprofit, 



charitable purpose Michigan hospital corporadtion will become a Limited partner in a 

for-profit joint venture partnership with Columbia/HCA Healthcare Corporation, 

or one of its subsidiaries or affiliates (Columbia). 

3. MAHSI's agreement, if implemented, will result in a drastic change in the 

use of its charitable assets, is an ultra zlires act exceeding the exclusively "Charitable, 

scientific and educaiionai purpose" of its non-profit corporate cllizrkr, is a matter of 

first impression in Michigan, and mns afoul of the statutes governing charitable 

trusts and charitable assets. 

Parties 

4. The Plaintiff, Frank J. Kelley, is the Attorney General of the State of 

Michigan and is vested with common law and statutory authority to represent the 

People of the State of Michigan and the uncertain or indefinite beneficiaries in d 

charitable trusts. The Attorney General is authorized to bring actions in quo 

wuwanto against the ultra vires acts of nonprofit corporations. 

5. Defendant Michigan Affiliated Healthcare System, Inc. (MAHSI) is a 

Michigan nonprofit charitable purpose corporation which does business as 

Michigan Capital Healthcare, which is the parent over Michigan Capital Medical 

Center, an acute care hospital with two campuses in Lansing, Michigan. 

6. Defendant Columbia/HCA Healthcare Corporation (Columbia) is a for- 

profit health care conglomerate, incorporated in Delaware with principal business 

offices at One Park Plaza, Nashville, Tennessee. Columbia presently operates over 

343 for profit hospitals, 135 outpatient surgery centers, and 200 home health agencies 

in 38 states, Great Britain and Switzerland. 

Jurisdiction 

7. Jurisdiction is proper in this court pursuant to the Supervision of Trustees 

for Charitable Purposes Act, 1961 PA 101, MCL 14-251 et siq; MSA 26.1200(1) et seq; 

the Revised Judicature Act, 1961 PA 236, MCL 600.3601; MSA 27A.3601 and MCL 

600.4521; MSA 27A.4521, the Dissolution of Charitable Purpose Corporations Act, 

1965 PA 169, MCL 450.251 ef seq; MSA 21290(1) ; the charitable gifts act, 1915 PA 280, 



MCL 554.351 et seq ; MSA 26.1191 et seq , the Uniform Management of Institutional 

Funds Act, 1976 PA 157, MCL 451.1201 et seq; MSA 26.1199(1) et seq, and the equitable 

jurisdiction of this court. 

8. Venue is proper in this court as the matters complained of arise in Ingham 

County. 

The Pro~osed Transaction 

9. MAHSI proposes to enter into a joint venture with Columbia to operate its 

acute care hospital facilities. MAHSI's Board of Tmtees voted on June 6,1996 to 

proceed with the joint venture. Columbia will be meeting on June 21,1996 to 

approve the deal. The parties contemplate an effective date in July 1996. The 

proposed joint venture will be a limited partnership in which MAHSI is a limited 

partner and a Columbia affiliate will be the general partner. MAHSI will place most 

of its hospital assets into the joint venture as its contribution to the joint venture. 

Columbia will capitalize its portion of the joint venture with cash equal to 50% of 

the value of the assets MAHSI places in the joint venture. 

10. As the general partner, Columbia will exercise overall management of the 

hospitals and health care delivery systems of Michigan Capital Healthcare as a for- 

profit enterprise. 

11. MAHSI will use the cash it receives from Columbia to a) retire its 

outstanding debt, b) to meet outstanding account payable obligations, c) to fund 

contingent liabilities and d) to supplement the endowment of fhe MCH Foundation, 

a charitable tnzst. 

12. As the limited partner, MASHI is relying on the for-profit methods of 

business operation Columbia will bring to this association in hopes of turning its 

history of operating in debt to a profitable venture. 

13. As a limited partner to the joint venture, MAHSI will have an Advisory 

Board which can exercise reserve powers in certain areas. Advisory Board approval 

will be necessary to a) amend the joint venture's mission statement, b) approve 

agreements between the limited partnership and any of the partners of the limited 

partnership (including any parent, subsidiary or affiliate of a partner), c) approve 

the sale of assets of the limited partnership and/or merger or consolidation of the 



limited partnership with any other business entity, d) approve dividends and other 

distributions to any of the partners of the limited partnership, e) selection of the 

Chief Executive Officer of the joint venture, f) approval of the annual capital 

budgets of the joint venture, and g) amendment of the limited partnership 

agreement. 

14. Tne joint venture w a  be treated as a far-profit a ~ t i ~  Y fer txc nl lmncoc r -r---- 

15. If consummated, the proposed transaction will drastically alter the 

delivery of health care services in mid-Michigan. This deal wiU abrogate a heritage 

of nonprofit, community-based health care grounded in principles of charity and 

benevolence, in exchange for a delivery system driven by shareholder greed and 

motivated by profit and return on investment. 

Count I 

Violation of Su~ervision of Trustees for Charitable Pumoses Act 

16. -1 holds property for a charitable purpose, thus is a charitable trust 

subject to the provisions of the Supervision of Trustees for Charitable Purposes Act, 

supra. 

17. MCL 14254(b); MSA 26+1200(4)(b) makes the Attorney General a necessary 

party to all proceedings "to modify or depart from the objects or purposes of a 

charitable tnzst" or "to construe the provisions of an instrument with respect to a 

charitable trust." In addition, 'izo compromise, settlement agreement, contract or 

judgment agreed to by any or all parties having or claiming to have an interest in 

any charitable trust shall be valid unless the attorney general was made a party to 

such proceedings and joined in the compromise, settlement agreement, contract or 

judgment, or unless the attorney general, in writing, waives his right to participate 

therein" (emphasis added). The Attorney General has not given approval to or 

joined in this contract between MAHSI and Columbia, and has not waived any of 
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his rights under law. 

18. MCL 14.258; MSA 26.1200(8) grants the Attorney General investigatory 

power over transactions "for the purpose of determining whether the property held 

for charitable purposes is properly administered." 
A - 
IY. In letters dated MX&L 28 ? ~ h y  9,1996, the Attorney Geera! has 

requested detailed information concerning the proposed transaction. Copies of 

these letters are attached as Exhibits A and B to this complaint, and are incorporated 

by reference. 

20. Representatives of MAHSI have met with the Attorney General's staff on 

four occasions, but the information and documentation requested in order to 

conduct a timely and adequate review has not been submiited. 

21. The failure of MAHSI and/or Columbia to adequately respond to the 

Attorney General's requests for infonnation constitutes a breach of the Supervision 

of Trustees for Charitable Purposes Act. 

22. MCL 14.261; MSA 26.1200(11) empowers the Attorney General to 

"institute appropriate proceedings to secure compliance with this a d  and to secure 

the proper accounting for the assets and administration of any charitable trust." 

23. Defendant MAHSI has failed to provide the Attorney General with 

information which would constitute a proper accounting of its assets, and has failed 

to substantiate a fair valuation of its assets in the proposed transaction with 

Columbia. 

24. The failure of MAHSI to give a proper accounting for its assets or to 

establish or substantiate a fair valuation of its assets in the proposed transaction 

with Columbia constitutes a violation of the Supervision of Trustees for Charitable 

Purposes Act. 



Count IT 

ComvIaint in Ouo Warranfo for Ulfra Vires Act - 

25. The Attorney Generd brkgs this action f ~ r  ijuo wan~n tc  against 

Defendant MAHSI pursuant to MCR 3.306(B)(l)(d) and (g). W I ' s  proposed joint 

venture with Columbia is a departure from and abandonment of its exclusive 

charitable purpose. This contemplated act constitutes a misuse of and exceeds the 

authority granted to MAHSI in its charter from the State of Michigan. 

26. That quo warranto is the appropriate remedy for an ultra vires act by a 

nonprofit charitable purpose corporation, MCL 600.3601; MSA 27A.3601. 

27. MAHSI is the current name for what was formerly known as Lansing 

General Hospital, Osteopathic. MAHSl came into being as a result of an 

amendment to Lansing General Hospital's articles of incorporation on December 30, 

1992. When Lansing General Hospital and Ingham Medical Center merged in 

December 1992, the surviving parent entity was MAHSI. 

28. MAHSI's corporate purpose is set forth in Article II of its articles. This 

corporate purpose provision dates from amended articles filed by the predecessor to 

Lansing General Hospital, McLaughlin Osteopathic Hospital, on January 27,1956. 

McLaugh1i.n Osteopathic Hospital was originally incorporated in 1942 as Mchughlin 

Hospital. 

29. MAHSI's corporate purpose is stated in Article II of its articles, which are 

attached hereto and incorporated by reference as Exhibit C, and state in pertinent 

To purchase and/or construct, complete, establish, equip, 
maintain, and conduct a hospital or hospitals for the trea-ent, 
care, and relief of sick, disabled, and injured persons requiring 
hospital care; for the care and treatment of maternity cases; for 
the study of the cause, nature, prevention and cure of various 
diseases and ailments for hospital purposes, and the collection 



and dissemination of scientific knowledge relating thereto; for 
the training of interns and other hospital staff personnel, 
medical, and laboratory personnel; for establishing a school for 
the instruction and training of personnel in nursing and 
hygiene; and for the acquiring and use of laboratories and all 
necessary items of personal property and equipment incident 
thereto; and for participating, so far as circumstances may 
warrant, in any acfivity carried on to promote the general health 
of the community in the fields of osteopathy, medicine and 
surgery. 

Further, to buy, sell, assign, encumber, and otherwise deal 
with real estate and personal property for the sole purpose of 
enabling said corporation to fully and adequately carry out the 
aforesaid purposes for which organized. 

This corporation is organized exclusively for charitable, 
scientific, and educational purposes as a non-profit corporation 
and its activities shall be conducted for the aforesaid purposes in 
such a manner that no part of its net earnings shall inure to the 
benefit of any member, director, trustee, officer, or individual. It 
shall not be the purpose of said corporation to in any manner 
engage in canying on propaganda, or othenvise to attempt to 
influence legislation. 

30. The Nonprofit Corporation Act prohibits "assets held by a corporation for 

charitable purposes to be used, conveyed or distributed for noncharitable purposes." 

MCL 450.2301(5); MSA 21.197(305)(5). 

31. That MAHSI's decision to enter a for-profit venture is an abuse of its 

corporate power, exceeds the authority granted to a nonprofit charitable purpose 

corporation, and is an ultra vires act for which quo warranto is the appropirate 

remedy. 

Count III 

Violation of Dissolution of Charitable Pumose Cornorations Act 

32. The proposed joint venture between MAHSI and Columbia is such a 

radical departure from the stated purpose of MAHSI, Michigan Capital Healthcare 

and the hospital as to constitute a de facfo dissolution of the corporation. 
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33. MCL 450251; MSA 21.290(1) requires a nonprofit corporation to give 45 

days notice to the Attorney General "prior to the :%ng of any paper or document ir~ 

respect to such dissolution with any other state agency or court." 

34. The joint venture will need a certificate of need from the Department of 

Community Health, ad ii~-ilst file th2 apprcpriate applicztkr, tc iriGate that 

process. 

35- MAHSI and Columbia have failed to give the Attorney General timely 

notice under this act. 

36. The act empowers the Attorney General to initiate "proceedings in the 

circuit court for the county in which the registered office of the corporation is 

located, and the making of an accounting of its assets, administration and 

disposition of its assets." MCL 450251; MSA 21.290(1). 

Count IV 

Violation of Fiduciary Dutv bv Board of Directors 

37. The Board of Directors of MAIlSI are held to the high standard of care of 

nonprofit, charitable trustees. There is an affirmative duty to exercise fiduciary care 

in the oversight, management and care of charitable assets. 

38. The MAHSI Board of Directors have breached their fiduciary duty of care 

and loyalty in pursuing the joint venture with Columbia. 

39. The MAHSI Board of Directors have failed to exercise due diligence in 

giving adequate attention to alternative options in pursuing association or 

partnership with other nonprofit, charitable institutions- 

40. The MAHSI Board of Directors have failed to give adequate consideration 

to a merger or purchase option with other nonprofit, charitable institutions, thus 



breaching their fiduciary duty 

Count V 

Faiiure to O~ta in  Private Letter Ruling from. htmnal Reverie Ser;;lcz 

41. The Internal Revenue Service is giving close scrutiny to joint ventures 

involving health care providers and is closely examining the issue whether a 

charitable organization can give up control of charitable assets used to perform its 

mission and remain a tax exempt organization. 

42. MAHSI and Columbia have failed to request or obtain a letter ruling from 

the Internal Revenue Service whether this proposed joint venture jeopardizes the 

3 501(c)(3) status of MAHSI and its hospital, Michigan Capital Medical Center. 

43. If the proposed transaction is consummated, then MAHSrs 50% share of 

income from the joint venture will be unrelated business income subject to tax 

under the Internal Revenue Code, thus jeopardizing its continued charitable 

exemption. 

44. Failure of the MAHSI Board of Directors to obtain a letter ruling from the 

Internal Revenue Service is a breach of their fiduciary duty. 

Count VI 

Violation of MCL 554.351: MSA 26.1191 

45. MCL 554.351 ei seq; MSA 26.1191 ef seq empowers the Attorney General 

to enforce gifts, whether in trust or otherwise, to a charitable entity. Gifts to 

Michigan Capital Healthcare, Michigan Capital Medical Center, or its predecessors 



Ingham Medical Center or Lansing General Hospital, are ,& in bast for the benefit 

of the indefinite and uncertain beneficiaries of the charitable hospital. 

46. Transferring these gifted assets to a for-profit joint venture constitutes a 

breach of the tenns of the gifts. 

47. The terms of these gifts zse to be "5bady  canstned by the c o w  so 

the intention of the creator thereof shall be carried out whenever possible-" MCL 

554.352; MSA 26.1192. 

48. It was the charitable intent of the donors of these gfb that the benefit of 

the gifts be used solely for a charitable purpose. 

49. Defendants' for-profit joint venture proposal defeats the charitable 

purpose of these gifts. 

Count Vfl 

Reauest for Institution of Cv Pres Proceeding 

50. The trustees of a charitable trust seeking to use the trust assets for a 

purpose other than the stated purpose of the .trust must first obtain prior court 

approval through a cy pres proceeding. 

51. The hstees of a charitable trust, in this instance the MAHSI board, have 

the burden of establishing that a) it has become impossible, or at least impractical, to 

accomplish the stated charitable purpose, and b) the proposed for-profit use of 

charitable assets comes as close as present cirmtances permit to fuElling the 

original purpose of the charitable trust. 

52. The Attorney General is a necessary party to any proceeding for the 

application of the doctrine of cy pres. MCL 14254(b); M5A 26.1200(4)(b). 



53. Defendants must persuade this court through an action in cy p e s  in 

order to abandon the charitable purpose and use of o@ts, devises and policies and 

practices of the institution, prior to placing these assets in a for-profit venture. 

Violation of the Uniform Management of hstitutional Funds Act 

54. Defendant MAHSI is subject to the Uniform Management of Institutional 

Funds Act, supra. 

55. Section 8 of the Act sets forth in detail the procedure to be followed by a 

governing board in obtaining the release of a restriction imposed by a gift 

instrument on its use or investment. MCL 451.1208; MSA 26.1199(8). 

56. The governing board must apply "to a court of competent jurisdiction for 

release of a restriction imposed by the applicable gift instrument on the use or 

invesment of an institutional fund." MCL 451.1208(2); MSA 26.1199(8)(2). 

57. The Attorney General must be given notice and an opporhmity to be 

heard. MCL 451.1208(2); MSA 26.1199(8)(2). 

58. Defendant MAHSI has failed to insfifxte appropriate proceedings under 

the Uniform Management of Institutional Funds Act to secure release of any 

affected restricted fund. 

59. The Act does "not allow a fund to be used for purposes other than the 

educational, religious, charitable, or other eleemosynary p q o s e s  of the 

institution." MCL 451.1208(3); MSA 26 -1 199(8)(3). 

60. The use of an endowment fund comprised of charitable gifts for a joint 

venture for-profit purpose violates the Uniform Management of Institutional 

Funds Act. 



Count IX 

Violation of Terms of December 30, 1992 Agreement 

61. MAHSI is the result of an earlier merger between lngham Medical Center 

Corporation and yLansing General Hospitd, Ostecipahhic in 1992. 

62. In an agreement dated December 30,1992 between the Comty of Ingham, 

Ingham Medical Center Corporation and Lansing General Hospital, the transfer, use 

and disposition of charitable gifts is specifically addressed at 2.6 and 15.3 of the 

agreement, wherein it was agreed that "all bequest and donor restrictions. . . shall be 

followed in accordance with their terms and conditions." A copy of this Agreement 

is attached to the complaint as Exhibit Dl and incorporated by reference. 

63. These gifts were given and intended to a non-profit charitable institution 

for charitable purposes. 

64. At its inception, MAHSI agreed to a detailed policy on treatment of 

patients regardless of their ability to pay. This indigency policy is enumerated in 

detail at 9[ 14.4.1 of the Agreement- It was agreed to ''perpetuate this practice as a 

charitable purpose." [Agreement, 41 14.4.1 (A)]. 

65. The proposed joint venture with Columbia violates the terms and 

conditions of the December 30,1992 agreement, in that the charitable purposes, uses 

and policies have been altered and changed to a for-profit enterprise. 

Count X 

Failure to Hold a Public Forum or Disclose Documents to the PubLic 

66. The negotiations and agreements in this proposed joint venture have 

been drafted behind closed doors, in secret meetings and conferences. The public 



and the Attorney General have been excluded from this process. 

67. The Attorney General believes an issue so basic as delivery of health care 

services, affecting a wide cross-section of our society, deserves to be considered in a 

forum that stimulates public input and participation. 

68. The Attorney General requests that a pz15fic hearkg be co~duded so that 

all members of the cornunity wiD have an appropriate forum to address the 

proposed joint venture. 

69. The Attorney General calls for full public disclosure of all appraisals, 

audits, contracts, documents, records and reports utilized by Defendants, or their 

subsidiaries, in undertaking this joint venture. 

- Notice Repardine Application for Temuorarv restrain in^ Order 

70. Pursuant to MCR 3.310(B)(l)(b), oral notice was given this date to Robert 

W. Stocker, attorney for MAHSI, advising him that this action was filed and 

application was being sought for a temporary restraining order. Notice is not 

required because Defendants have failed to adequately and timely provide the 

Attomey General with the infomation requested, and continue to proceed with 

plans to effectuate the for-profit joint venture partnership, without regard to the 

misuse and abuse of charitable assets. 

WHEREFORE, the Attorney General prays for the following relief: 

1. That this court issue an ex parte temporary restraining order pursuant to 

MCR 3.310(8) prohibiting any further action on behalf of MAHSI and Columbia in 

furtherance or effectuating the joint venture arrangement until such time as the 



Attorney General, as representative of the people, is allowed to participate by 

conducting a thorough public review of all appraisals, audits, contracts and 

documents relevant to the transaction and make a determination whether this 

proposed joint venture is in the public interest. 

2. That this court order Defendanis to show cause why hey shodd not be 

preljminary enjoined from pursuing or effectuating the proposed joint venture 

prior to a thorough public review by the Attorney General of all appraisals, audits, 

contracts and documents relevant to the transaction, and prior to following the 

procedures set forth in the Acts named in this complaint, and prior to institution of 

a proceeding in cy pres. 

3. That this court permanently enjoin and restrain Defendants from 

violation of the Supervision of Trustees for Charitable Purposes Act. 

4. That this court permanently enjoin and restrain Defendant MAHSI from 

exceeding and abusing its corporate purpose by engaging in ultra vires ads. 

5.  That this court issue an order enjoining and requiring Defendants to 

follow the procedure set forth in the Dissolution of Charitable Purpose Corporations 

Ad. 

6. That this court issue an order requiring the Board of Directors of MAHSI to 

pursue and consider merger, partnership or purchase by other charitable entities. 

7. That this court issue an order requiring Defendants to seek a private letter 

d i n g  from the lntemal Revenue S e ~ e  on the legality and tax consequences of its 

proposed joint venture. 

8. That this court issue an order requiring Defendants to commence a 

proceeding seeking application of the doctrine of cy pres prior to entering any for- 

profit joint venture. 

9. That this court issue an order requiring Defendant MAHSI to follow the 



procedure mandated by the Uniform Management of Institutional Funds Act prior 

to altering or chandoing the purpose of any gfk or devises part of any institutional 

fund. 

10. That this court issue an order finding Defendant MAHSI in violation of 

its December 30,1992 Agreement with fie County of hgham. 

11. That this court issue an order requiring the Attorney General to hold 

public hearings on the proposed joint venture, including public disclosure of all 

relevant documents, and issue a decision whether the joint venture is in the public 

interest. 

12. Grant such other and further relief as justice and equity require. 

Respectfully submitted, 

Date: June 17,1996 

FRANK J. KELLEY 
Attorney General 

2&4/+ 
Frederick H. Hoffecker (P15029) 
David W. Silver (P24781) 
Assistant Attorneys General 
Consumer Protection Division 
P. 0. Box 30213 
Lansing, MI 48909 
(517) 335-0855 
FAX: (517) 335-1935 




