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this incident would have been consistent with how  reacts when he becomes 
upset.  stated that she believed  did act out and was throwing items, 
as that would have been consistent with his behavior. She also indicated that she 
believed  did make verbal threats to Deputy Schmoldt, as that would be his “go 
to” reaction when he gets upset.  also described  as having a “fighting” 
response and that he would react to situations “with the strength of his age.” 

Based upon all the witnesses’ statements, the evidence provided that was the 
aggressor, and that Deputy Schmoldt did attempt to diffuse the situation by speaking 

 Deputy Schmoldt only with resorted to physical force when all other methods 
and attempts to calm and prevent from hurting others, or himself, had failed. 

Proper Use of Force Per Policy 

Deputy Schmoldt’s use of force was reviewed for excessiveness by two separate law 
enforcement officers, D/Sgt. Nate Groya with the Michigan State Police and Sheriff 
Joe Brewbaker with the Presque Isle County Sheriff’s Office. D/Sgt. Groya, who 
investigated the incident and reviewed all the available evidence, stated that he 
believed Deputy Schmoldt utilized reasonable force. Sheriff Brewbaker, who 
implemented and enforces the Office’s Use of Force Policy, stated that Deputy 
Schmoldt’s actions were not in violation of any policy and that Deputy Schmoldt did 
not use excessive force in his interaction with  on February 19, 2021. In fact, 
Sheriff Brewbaker did not remove Deputy Schmoldt and still has him assigned as the 
school resource officer. The policy at the Presque Isle County Sheriff’s Office states 
that an officer may utilize non-lethal force to prevent injury and to stop assaultive 
behavior if an individual is acting in an assaultive or threatening manner and 
alternatives to use of force have failed or are

 again
 unavailable. Deputy Schmoldt 

attempted to calm  down by talking to him and  tried to calm him when 
he became agitated again by putting his hands on  hands and telling him to 
calm down. However,  behavior continued to escalate until Deputy Schmoldt 
utilized force. Even when Deputy Schmoldt used force  continued to escalate, 
even attempted to gain access to Deputy Schmoldt’s weapons. Once  calmed 
down the use of force ceased. Deputy Schmoldt only utilized as much force as he 
needed to gain control over the situation and as a result of Deputy Schmoldt’s 
restraint,  only received minor scratches and bruises. 

Assaulting, Resisting, or Obstructing a Police Office 

Pursuant to M.C.L. 750.81d, “an individual who assaults, batters, wounds, resists, 
obstructs, opposes, or endangers a person who the individual knows or has reason to 
know is performing his or her duties is guilty of a felony punishable by imprisonment 
for not more than 2 years or a fine of not more than $2,000.00, or both.” M.C.L. 
750.81d(1). Under this statute the term “obstruct” means “the use or threatened use 
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another.” Id. The individual need not be correct in their evaluation of the danger 
presented, so long as their belief was honest and reasonable. Second, a person may 
only use the degree of force that seems necessary at the time, and the individual must 
have used appropriate force under the circumstances as [he] saw them. In making 
this determination, one must consider whether the individual knew of another means 
of protecting himself, but one must also consider “how the excitement of the moment 
affected the choice [he] made.” Id. Third, “the right to defend [oneself] only lasts as 
long as it seems necessary for the purpose of protection.” Id. Fourth, the individual 
claiming self-defense must not have acted wrongfully or instigated the assault. Id. 
See also, People v. Deason, 148 Mich. App. 27 (1985) and Brownell v. People, 38 Mich. 
732 (1878). 

The U.S. Supreme Court has analyzed and ruled on the issue of police use of force in 
Graham v. Connor, 490 US 386 (1989). In Graham v. Connor, the Court held that 
claims alleging police officers have used excessive force must be analyzed under the 
Fourth Amendment “reasonableness standard” and not under a “substantive due 
process” approach. Id. at 395. Additionally, “[t]he ‘reasonableness’ of a particular use 
of force must be judged from the perspective of a reasonable officer on the scene, 
rather than with the 20/20 vision of hindsight.” Id. at 396. In determining whether 
an officer’s actions were reasonable, there must be “allowance for the fact that police 
officers are often forced to make split-second judgments – in circumstances that are 
tense, uncertain, and rapidly evolving…” Id. at 396-97. 

Michigan courts have also spoken on the issue of police utilizing force. In Delude v. 
Raasakka, the Michigan Supreme Court found that police can use “force reasonable 
under the circumstances to effect [sic] an arrest” and “may take what action is 
reasonable to protect themselves in the course of an arrest or an attempted arrest.” 
Delude v. Raasakka, 391 Mich. 296, 303 (1974). Further, in People v. Doss, the Court 
discussed what constituted reasonable force and in the Court’s reasoning they looked 
to American Jurisprudence 2d, where it is stated: 

What amounts to reasonable force on the part of an officer making an 
arrest usually depends on the facts in the particular case, and hence the 
question is for the jury. The reasonableness of the force used must be 
judged in the light of the circumstances as they appeared to the officer 
at the time he acted, and the measure is generally considered to be that 
which an ordinarily prudent and intelligent person, with the knowledge 
and in the situation of the arresting officer, would have deemed 
necessary under the circumstances. The officer has discretion, within 
reasonable limits, to determine the amount of force which the 
circumstances require, and his is not guilty of wrong unless he 
arbitrarily abuses the power confided in him. 5 Am Jur 2d, Arrest, § 81, 
p 768. Doss, 406 Mich. 90, 102 (1979). 
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The court in Doss further stated, “police officers making a lawful arrest may use that 
force which is reasonable under the circumstances… and … is not required to retreat 
before a display of force by his adversary.” Doss, 406 Mich. at 102. 

Here, Deputy Schmoldt was lawfully carrying out his duties as a sheriff deputy and 
was attempting to de-escalate a situation in a special needs classroom in order to 
ensure the safety of all the students and staff, as well as the safety of the aggressor. 

was given numerous opportunities to comply with the deputies’ lawful 
commands to calm down and stop fighting but instead ignored all commands. 
continued to aggressively fight Deputy Schmoldt by throwing a pencil box at him, 
attempting to strike Deputy Schmoldt in the head with his fist, attempting to bite 
him, digging at Deputy Schmoldt’s face, hands, and arms with his nails, and 
attempting to gain control of Deputy Schmoldt’s taser and handgun. At the conclusion 
of the altercation, Deputy Schmoldt suffered numerous scratch and gouge marks to 
his face, hands and arms that were bleeding. 

Based upon a thorough review of the evidence, including photographs of the injuries 
sustained by Deputy Schmoldt, there was a reasonable and honest belief by Deputy 
Schmoldt that he needed to utilize force against  in order to prevent injury 
and to stop the attack. Under Michigan and Federal laws and court rulings, Deputy 
Schmoldt acted within his rights in utilizing force against Ethan. 

Misconduct in Office 

Misconduct in Office is defined as “corrupt behavior by an officer in the exercise of 
the duties of his office or while acting under color of his office.” People v. Waterstone, 
296 Mich. App. 121,133 (2012) citing People v. Coutu, 459 Mich. 348, 354 (1999). The 
criminal charge of Misconduct in Office is found in either M.C.L. 750.478 or M.C.L. 
750.505, depending on the type of misconduct. With misconduct charges, there are 
three potential theories of liability: (1) malfeasance (committing an act which itself is 
wrongful), (2) misfeasance (committing a lawful act in a wrongful manner), or (3) 
nonfeasance (failing to perform any act that the duties of the office require). People v. 
Waterstone, 296 Mich. App. 121 (2012) citing Perkins & Boyce, Criminal Law (3d ed) 
p. 540. To charge under the malfeasance or misfeasance theories, prosecution must 
utilize M.C.L. 750.505, which provides the statutory authority to criminally charge 
any indictable common law offense when there is no specific statute under which to 
charge. M.C.L. 750.505 provides that any Misconduct in Office charge under the 
malfeasance or misfeasance theories would be a felony punishable by up to 5 years in 
prison and/or a fine or a fine of not more than $10,000. M.C.L. 750.505. The elements 
of common-law Misconduct in Office are “(1) the person must be a public officer, (2) 
the conduct must be in the exercise of the duties of the office or done under the color 
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of the office, (3) the acts were malfeasance or misfeasance, and (4) the acts must be 
corrupt behavior.” People v. Carlin, 239 Mich. App. 49, 64 (1999). 

In order to sustain a charge of Misconduct in Office, there must be a finding that the 
actor was a “public officer”, as contemplated in the charge of Misconduct in Office and 
“there must be established a ‘breach of a positive statutory duty’ or ‘the performance 
of a discretionary act with an improper or corrupt motive.’” Carlin, 239 Mich. App. at 
66 citing 63C Am Jur 2d, Public Officers and Employees, §373, p. 814.  The Michigan 
Supreme Court found that police officers were public officials for the purposes of the 
common-law offense of misconduct in office. The Michigan Supreme Court reasoned 
that officer’s powers are created by the Legislature, officers exercise sovereign power 
while engaged in the discretionary discharge of their duties, and officers take an oath 
before entering their duties as officers. Coutu, 459 Mich. at 354-55 (1999) citing 
People v. Freeland, 308 Mich. 449 (1944). Further, the Michigan Court of Appeals in 
People v. Milton found police officers to be public officials and subject to charges under 
the common-law Misconduct in Office. Milton, 257 Mich. App. 467 (2003). 

While Deputy Schmoldt is a public officer, as contemplated under the law, and his 
actions occurred during the exercise of his duties, his actions did not constitute 
malfeasance or misfeasance and his actions were not corrupt in nature. Evidence 
demonstrates that Deputy Schmoldt did not violate any Presque Isle County Sheriff’s 
policies or procedures, other law enforcement officers evaluated his use of force and 
found no wrongdoing, and the evidence demonstrates Deputy Schmoldt was being 
physically attacked when he utilized force. Therefore, criminal charges for 
Misconduct in Office could not be sustained. 

Burden of Proof 

In order to charge an individual with a crime, the prosecution must be able to prove 
each element of the charged crime beyond a reasonable doubt. This burden of proof 
has long been established in both Michigan and Federal law. For example, in 
Michigan Rules of Evidence 302, when discussing potential presumptions found in 
law, it states, “the prosecution [sic] bears the burden of proof beyond a reasonable 
doubt of all the elements of the offense.” MRE 302. Additionally, many Michigan 
Supreme Court cases and United States Supreme Court cases acknowledge the 
burden of proof required in criminal proceedings, including in People v. Kayne, 286 
Mich. 571 (1938), where the Michigan Supreme Court stated, “[i]n any criminal case, 
the burden of proof is upon the State to prove the guilt of the defendant beyond a 
reasonable doubt…” Id. at 578. 

The Michigan Criminal Jury Instructions includes an instruction on the subject, 
which must be read in every criminal trial. M Crim JI 1.9, Presumption of Innocence, 
Burden of Proof, and Reasonable Doubt reads, “[a] person accused of a crime is 
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EXHIBIT 1 
Photograph of  Injury 
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EXHIBIT 2 
Photographs of Deputy Schmoldt Injuries 



 
  

  
 

  
 

 
  

 

People v. David Schmoldt 
Page 19 
September 15, 2021 

EXHIBIT 3 
Photographs of  Injuries 
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EXHIBIT 4 
Photographs of Classroom 




