SOLID WASTE MANAGEMENT

LOCAL GOVERNMENT GUARANTEE FOR CLOSURE, POSTCLOSURE, AND CORRECTIVE ACTION


The local government guarantee for closure, postclosure, and corrective action  authorized in Michigan Compiled Law (MCL) 324.11523a of the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended, must be worded as follows, except where instructions or options in brackets are to be replaced with the relevant information and the brackets deleted:

Local Government Guarantee for Closure, Postclosure, and Corrective Action
Guarantee made this [date] by [name of guaranteeing entity], a local government organized under the laws of the State of Michigan, herein referred to as Guarantor, to the Michigan Department of Environmental Quality, herein referred to as Department, on behalf of [owner or operator] of [landfill address].

Recitals


Guarantor has a substantial governmental relationship with [owner or operator] and will benefit from the operation and activities of [owner or operator].


[Owner or operator] owns or operates the following solid waste management facility(ies) covered by this Guarantee:  [List for each facility: name, address, and Waste Data System number.]

"Closure plans," "postclosure plans," and “corrective action plans” as used in this Guarantee mean the plans maintained as required by R 299.4444, R 299.4446, and R 299.4447 of the Michigan Administrative Code (MAC) for closure, postclosure, and corrective action of the facility(ies) identified above.


“Local government” as used in this Guarantee means a city, a village, a township, a county, an authority established by law, or a public utility owned by a city, village, township, or county.


For the purpose of providing financial assurance for closure, postclosure, and corrective action of the facility(ies) described above, and in consideration of the foregoing, Guarantor agrees with the Department as follows:

1. Guarantor is a local government duly organized, validly existing and in good standing under the laws of the State of Michigan, has the requisite power and authority to own its property and assets, to carry on its business as now being conducted by it and to execute, deliver and perform this Guarantee.
2. The execution, delivery and performance of this Guarantee and the consummation of the transactions herein contemplated have been duly authorized by all requisite  action on the part of the Guarantor and will not violate any provision of law, any order of any court or other agency of government or the articles of incorporation or by-laws of Guarantor or any indenture, agreement or other instrument to which it is a party or by which it or any of its property is bound, or be in conflict with or result in a breach of or constitute (with due notice and/or lapse of time) a default under any such indenture, agreement or other instrument.
3. Guarantor meets or exceeds the local government financial test criteria and agrees to provide the Director of the Department with the items specified in 40 CFR 258.74(f)(3)(A) through (D) within 180 days after the close of each fiscal year until termination of this Guarantee.

4. Guarantor guarantees to the Department, that in the event that [owner or operator] fails to perform closure, postclosure, and/or corrective action at the above facility(ies) in accordance with the closure, postclosure, and corrective action plans and applicable operating license conditions and rules whenever required to do so, Guarantor shall perform or pay a third party to perform closure, postclosure, and/or corrective action as required, or shall establish a trust fund as specified by the Director of the Department in the name of [owner or operator] for the portion of the current closure, postclosure, and corrective action cost estimate(s) covered by this Guarantee.
5. Guarantor agrees that if, at the end of any fiscal year before termination of this Guarantee, Guarantor fails to meet the local government financial test criteria, Guarantor shall send within 180 days, by certified mail, notice to the Director of the Department and to [owner or operator] that Guarantor intends to provide acceptable alternate financial assurance specified by the Director of the Department in the name of [owner or operator].  Within 210 days after the end of such fiscal year, Guarantor shall establish such financial assurance unless [owner or operator] has done so.

6. Guarantor agrees to notify the Director of the Department and [owner or operator] by certified mail of a voluntary or involuntary proceeding under Title II (Bankruptcy), U.S. Code, naming Guarantor as debtor, within 10 days of commencement of the proceedings.
7. Guarantor agrees to remain bound under this Guarantee notwithstanding any or all of the following: amendment or modification of the closure, postclosure, or corrective action plans; amendment or modification of the operating license; the extension or reduction of the time of performance of closure, postclosure, or corrective action; or any other modification or alteration of any obligation of [owner or operator] pursuant to Part 115, Solid Waste Management, of Michigan's Natural Resources and Environmental Protection Act, 1994 PA 451, as amended, and its Administrative Rules.
8. Guarantor agrees to remain bound under this Guarantee for so long as [owner or operator] must comply with the applicable financial assurance requirements of Michigan Compiled Law (MCL) 324.11523a for the above listed facility(ies), except that Guarantor may cancel this Guarantee by sending notice by certified mail to the Director of the Department and to [owner or operator].  The cancellation will become effective no earlier than 120 days after receipt of such notice by the Department and [owner or operator] as evidenced by the return receipts.
9. Guarantor agrees that if [owner or operator] fails to provide alternate financial assurance as specified in MCL 324.11523a, as applicable, and obtain written approval of such assurance from the Director of the Department within 90 days after a notice of cancellation by the Guarantor is received by the Director of the Department, Guarantor shall provide such alternate financial assurance in the name of [owner or operator].
10. Guarantor expressly waives notice of acceptance of this Guarantee by the Department and by [owner or operator].  Guarantor also expressly waives notice of amendments or modifications of the closure, postclosure, corrective action plans, and amendments or modifications of the facility operating license(s).
11. As to any litigation in connection with this Guarantee, Guarantor consents to and confers jurisdiction on courts of the State of Michigan, and expressly waives any objections as to venue in any court of the State of Michigan.
12. This Guarantee shall be governed by and construed in accordance with the laws of the State of Michigan.

I hereby certify that the wording of this Guarantee is identical to the wording of the model local government guarantee specified by the Department as such Guarantee was specified on the date first above written.

Effective date: _____________________

[Name of guarantor]

[Authorized signature for guarantor]

[Name of person signing]

[Title of person signing]

Signature of witness or notary: ___________________
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