

Part 115 Financial Assurance Amendments Framework

UPDATED IN BOLD FOR 3/25/11 SWFAWG MEETING


Objective: clear, defensible, adequate, and enforceable financial assurance requirements for licensed (and postclosure) solid waste disposal areas

Benefits: taxpayer protection; enforcement leverage; third-party or surrogate regulation by the financial institution, surety, or insurer
1. Cost estimates

a. Same for Type II and III landfills
Proposed same requirements for new and existing Type II and Type III landfills – see new combined Section 11523, especially 23(5)

Need to further evaluate impact on existing Type III landfills and consider whether public utilities should have any exceptions (e.g., higher percentage of financial assurance under financial test)
b. Specify what corrective action cost estimate includes; consider investigation, construction, long-term O&M, monitoring, reporting costs, etc.
Proposed $500,000 up front when a release is confirmed, and financial assurance to implement RAP - see new 11523(5)(d)
c. Evaluate whether cost estimates factor in actual third-party costs and account for increasing energy prices
No changes recommended
d. Evaluate transfer and processing plant closure costs and corresponding bond amount
Proposed increase to $20,000 – see new 11523(4)
e. Specify a window for making the annual inflationary adjustment (i.e., within 60 days of license anniversary) and clarify which inflation factor to use (i.e., quarterly v. annual).
No changes recommended
2. Bonds

a. Rescind pay-in period for cash bond
Proposed no pay-in period and moved cash bond to definitions – see 11502(4)
b. Require Type III to bond for corrective action
Proposed new and existing Type III landfills have same requirements as Type II landfills – see new 11523(5)
c. Clarify forfeiture procedure; due process; clarify applicability to cash bonds
No changes recommended
d. Define financial institution
No definition recommended, but changes in related terminology are proposed – deleting use of term “bond” and adding definition for “financial mechanism” – see 11503(11)
e. Prohibit bonds and insurance from captive surety or insurer
No changes recommended – see new definition in 11506(7)
f. Clarify local government financial test; whether solid waste authorities can use it; define local government
Working with the AG we have determined that solid waste authorities can use the financial test.  A definition of local government is not needed given other Michigan law.  
Waiting for clarification from AG on counties using financial test.

Financial test and guarantee separated by definitions – see 11503(12) and (15)
g. Evaluate extending period of post-closure coverage; require true perpetual care financial assurance
Additional evaluation needed
h. Evaluate the current requirement for maintaining ½ the bond amount for transfer facilities and processing plants for 2 years after closure
The 2 year delay was deleted and replaced with a requirement that the license be expired – see new 11523(10)
3. Perpetual care funds

a. Make similar for Type II and Type III landfills
Proposed that new and existing Type III landfills can use the PCF in combination with financial mechanisms and the financial test to demonstrate financial assurance – see new 11523(6)
b. Calculate deposits based on tons of waste disposed
Not recommended.  Would be most appropriate if surcharge was also based only on tons rather than cubic yards.
c. Rescind provision allowing payment of surcharge from the PCF
Proposed change – see 11525(8)
d. Clarify custodian responsibilities for tax reporting
Additional evaluation needed
e. Evaluate increasing or eliminating maximum amount
No changes recommended.
f. Evaluate reporting requirement; combined report
Proposed memorializing use of combined report for PCF deposits – see 11525(16)
g. Better define when deposits are required and evaluate whether frequency should change
No changes recommended
h. Define forfeiture procedure
No changes recommended
i. Consider adding cash bond option for sites in postclosure
Proposed cash bond alternative – see 11525(10)
j. Consider making PCF truly perpetual
Additional discussion would be helpful
4. Applicability – Additional discussion would be helpful
a. Extend bonding requirement to unlicensed facilities that accumulate material for utilization.  Considerations include whether material is contained, public health and environmental risks, and disposal costs.

b. Extend bonding requirement to registered yard clippings compost facilities, and organic material composting facilities.

5. Rethink administration of bonds – can PCF custodian manage bonds as assets of a PCF, wherein the PCF is the vehicle for maintaining all financial assurance?  How would financial test fit this scenario?
Additional evaluation possible.
6. Other
a. Also added or clarified definitions 
· CD – see 11502(5)
· Custodian (was repeated in 4 sections) – see 11502(12)
· LOC – see 11504(5)
b. Relocated escrow and trust account provisions from 11523b to definitions – see 1503(7) and 11504(10)
c. The new 11523 includes additional proposed changes:
· “applicant” replaced with “owner or operator” for clarity because the requirements are not only for licensed facilities – see new 11523(1) and (14)
· State and federal government exemption added, consistent with Subtitle D – see new 11523(2)
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