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Special Report 

Mich ... C o e a l s i s  Supetvisor'sauthority insetting wellspacing - .  
by Josh Fields 

Josh Fuklr & Associaes 
Lansing, Michigan 

Ihe Michigan Court of Appeals recently 
rendered its decision in a n g e r  v Zkpyr- 
mew of N&ml Resourcesand H&HSrnr 
Energy d/b/a PeboStar Energy (interested 
pasty) This def'iion ahimed the bmad 
powers of the S u p ~ ~ i s o r  of Wells (Super- 
visor) witb respect to establishing the size 
and shape of drilling units for field wide 
spacine. 

The case involved a petition by PemSuu 
to field wide space the Burdell Oas Pool 
TheBoycc 1-19 Well, as the dimvery well. 
penetrated the F'raine du Chen fo&non 

At the February 18. 1986. hcanng before 
the Supervisor. PetroStar introduced 
evidence establishing this s m m r e  to be 
oval in shape with a northwest-southeast 
axis (See Figure I below) The discovery 
well had bctn voluntarily pooled info a 320 
acre unit and RtroSta~ asked the Supervisor 
to establish the 320 acre discovery unit and 
three L,-shaped 640 acre units as pet forth 
in Figure I1 below Geological. Geophysi- 
cal, Petmphysical Enginering and Reser- 
voir Engiacedng tstimony was innuduced 

Toward the conclusion of the February 
hearing, a producer with a nearbv acme= 
position asked for a continuance Lhich & 
Supervisor of Wells eranfed not onlv on 
account of that rque< but also because the 
Superv~sor d e s d  m have add~uonal eeo- 
phisical and reservoir data before render- 
ing his field wide spacing order 
Rior to conduding the Februsry hearing, 

PeuoStar, in light of imrmnent leasehold 
expmons.  souiht an lolenm Order allow- 
mg the dnilurg of a second well ~endtne the 
coicluding oithe field wide sdacing ha- 
ing on March 18th Uwn the showine that 
the laation p m o s t a r ~ p o s e d  for the-ddl- 
ing of the second well would not adverselv 
affect any of the spacing configuratio& 
being wnsidered, the Su~ervisor issued the 
Interim Order 

During the second day of hearings, more 
geophysical evidence concerning two addi- 
tional seismic lines and more reservoir 
engineering data. primarily designed to 
establish the drainage radius of the 
discovery well was innoduced, as had been 
requested by the Supervisor At the conclu- 
sion of the hearing, the Supervisor took the 
matter under advisement and on March 31, 
1986, issued his order granting PetroSuu's 
wtitiou forthe establishment o f 3  1-shaoed 
b40 acre drilling units and one 320 acre k t  
for the discovery well 

George and Susan Klinger, who are 
royalty owners of land lying immediately 
west of the 320 acre discovery unit, peti- 

MICHIGAN'S OIL 6 GAS NEWS 

tioned the Ingham Countv Circuit C o w  for 
a review of rhc maaer. l?k Klingm, whose 
propeny king located outside the dismverv 
"nit, would have been included in one df 
the L-shaped units, took wsition that their 
property should be inclded in the drilling 
unit for the discovery well The Klineers 
also argued that the& acreage was being 
drained by the discovery well and that the 
L-shaped configuration was not an a p  
pmpriate drilling unit configuration for the 
development wells. 

The gin of PmoStar's aImmlenf Was that 
c o u n s a n  required to glvc-defemcc to an . . ~ t i v e  agency's (DNRj decision so 
long as that de5sion was based on compe- 
tent. marenal and substantial endencc from 
therecord as a whole Moreover, PeuoStar 
argued that the drainage which the Klingers 
asserted could not possibly have occurred 
at the time of the hearing, because the 
discovery well had not b a n  hooked up to 
a gas pipeline. Thus there was no pmduc- 
tion and no possibility that gas could be 
migrating. Moreover, PevoStar took the 
position that the Klingers' concern over 
receiving their fair share of the gas would 
be appropriately addressed at proration 
hearings before the Public Service 
Commission 

logham County C i f  C o w  Judge Peter 
Houk sustained the Supervisor's o r k r  and 
specifically found that Suwrv~sor's author. 
ity was sufficiently broad to allow him to 
establish 1.-shaped 640 acre drilling units 
The Klingers appealed from Judge Houk's 
decision,, 

The three judge panel of the Michigan 
Coun of Appeals unanimously affumed 
Judge Houk's deciiion upholding the Super- 
visor's order. In a very succinct two page 
opinion, the Coun of Appeals stated among 

New Drilling 
Permit Applications, 

rconnnuedfrom page 21 
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- 
otherfhmgs, that the standard of review by 
which the coun is guided is such that it will 
not overnun an administrative agency deci- 
sion if the agency's decision is not arbitrary 7 and capricous or contrary to the law or un- w 
supported by competent, material and 
substantial evidence on the entire record 

Of particular significance is a fact that the . 
Court of Appeals recognized the Super- 
visor's responsibiiity to prevent waste. The 
C O W  stated that any spacing configuration 
0 t h  than that which the Supmkordecided 
upon would have mmimted wask or would 
have$ i l edtoprnar~er igha .The  
argument illustrating the validity of this 
claim is that if the Supervisor had opted to 
establish seven rmmpular 320 acre drill- 
ing units, three unnecessary wells would 
have had to have b a n  drilled The coun 
also recognized that if the Supervisor opted 
to create square 640 acre units two full 
quarter sections of 160 acres each which 
were not underlain by the sfilcturc would 
be raeiving royalty and would thereby 
dilute the royalty of others. 

In conclusion, the si&cance of this 
decision that it upholds the broad authority 
of the Depanment of Narural Resources 
This is particularly i m p o m  because it 
represents another helpful caw which 
allows industry members to rely on admin- 
istrative agency decisions not being over.. 
turned merely because there might be a- 
nother way the Supervisor could ~ l e  
Obviously, the more work that goes into 
preparation for an administrative hearing 
and the greater the level of testimony, the 
greaterthelikeiihoodthatthecounwillfind 
that the Supervisor's (or the Public Service 
Commission's) decision is supported by 
competent. material and substantial evi- 
dence on the whole record 

Big rigs move 
(connnucd fmm poge I) 

14, rigging down early this week on Shell 
Western E & P's State Lovells 1-25 in Sec.. 
tion 25 of Crawford County's Lovells 
Township, T27N. R1W Field reports that 
the well was production cased at total depth 
could not be confirmed. 
Due for drilling is Shell's State South 

Branch 1-19, Section 19, South Branch 
Township m 5 N ,  RIW) first of several 
deep and shallow wildcats either staked or 
permitted in the area by operators Shell. 
Lecde Oil and Gas and PetroStar Energy 
Location is approximately I I miles south- 
southeast of the Connors Marsh Prairie du 
Chien gas discovery in Loveils Township 
Taqefis 11,600ket in theprairie du Chien 

Rivate citizens of Michigan hold more gas exploration. production and supponive 
than 2O.W jobs directly related to oil and supply and services 
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DEPARTMENT OF 

ArrORNEY GENERAL 

MEMORANDUM January 29, 1990 

David F. Hales, Director 
Michigan Department of Natural Resources 

Leo H. fried man^ 
Assistant Attorney General 
Natural Resources Division 

RE: Eyde Brothers Development Company, and Farmers Oil & 
Gas Companv; Inqham County CC No. 86-57412-AA 

Enclosed for your information is a copy of a January 23, 
1990 Opinion issued by Ingham County Circuit Court Judge James R. 
Giddings. The Court's Opinion affirms the Supervisor of Wells' 
Special Order #1-86 issued August 8, 1986. 

Special Order #1-86 requires 640-acre spacing of gas 
wells drilled below the top of the Glenwood Member of the Black 
River Group in 51 counties of Michigan's 1c.er peninsula. 
Special Order #1-86 was issued following ex:ensive hearings con- 
ducted by the Supervisor of Wells. 

This matter was handled by Assistant Attorney General 
Michael C. McDaniel, formerly of this division.. An Order con- 
sistent with the Circuit Court's Opinion will be presented to the 
Court. 

LHF/csl 
~ n c  . 
cc: Jack Bails 

Larry Witte 
J R. Thomas Segall' 

Bill Fulkerson 
Division Attorneys 



I 
DEPT. OF THE I 

ATTORNEY GENERAL I 

I HEALTH CARE 
STATE OF MICHIGAN FRAUD DlVlSlON j 

! l IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM 

I /  I N  RE: 
I 

EYDE BROTHERS DEVELOPMENT COMPANY, 
and FARMERS OIL 6 GAS COMPANY, 

DOCKET NO. 86-5'7412-AA i 
OPINION 1 

! 

I 
I 
! 

/ 

Before the Court is an appeal from a decision of the 
I 

Supervisor of Wells.. Following a public comment hearing, 1 prehearjng conference and a technical evidentiary hearing, 
I 

Petj tioners, 

1 1  Supervisor issued Special Order 1-86 requiring 640-acre spacing of I 
/ I  
j /  gas we1 1s dri 1 led below the top of the Glenwood Member of the Black i 

I 

j /  River Group in fifty-one counties of Michigan's lower peninsula. I 
I i! Those counties are underlain by potentially productive zones of / 

I natural gas at depths greater than 7,000 feet in the Glenwood 
I 1  
1 '  geological structure of the massive Prairie du Chien formations. 

i 
1 I I /I Petitioners challenge this special spacing order for deep gas wells I 

as unlawful and unsupported by competent, material and substantial 

evidence. I 
/ i Special Order 1-86 was issued pursuant to the Oil and Gas i 
1 ;  Conservation Act (the Act), also known as tho Supervisor of Wells I 
/ I  ) I  Act, 1939 PA 61, as amended, MCL 319.1 et re.; MSA 13.139111 et 1 
, / ,. 2 r:.::? 5iis hct eKpresses the state's polj.: ies , . f  :.- ,.: a =  b s  

gas resources from exploitation and waste and of fostering oil and, ' I 
I /  gas devsloplnent with b view to attaining maximum production and I I 

il Under section 5 of the Act, MCL 319.52 USA 13.139(5), / I 

the Supervisor is granted the broadest range of authority in 

fulfilling the statutory mandate to prevent waste and conserve 

conservation. Section 4 of the Act, UCL 319.4) USA 13.139(4\, 

underscores this policy by categorically prohibiting waste .in the 
I 

exploration for or in the development, production, or handling or 

use of oil or gas; or in the handling of any product thereof." 

these natural resources. As spelled out in several sections of the 

Act, the Supervisor's mission is to prevent waste in oil and gas 

I drilling. Manufacturers Natal Bank oi Detroit v Dep't of Natural 

I 



Resources, 420 Hich 128, 132; 362 NW2d 572 (1984); Traverse Oil Co 

v Chairman. Natural Resources Comm, 153 Hich App 679, 687; 396 NW2d 

498 11986): Wronski v Sun Oil Co, 89 Hich App 11, 19: 279 NW2d 564 

119'791, Iv den 407 Mich 863 (19791. 

Section 7 of the Act, HCL 319:7; USA 13.139 ('71, provides 

the procedure to be followed pursuant to the Supervisor's duty to 

prevent waste: 

"Upon the initiative of the supervisor or 
the board, or upon verified complaint of any 
person jnterest-ed in the subject matter 
alleging that waste is taking place or is 
reasonably immjnent, the supervisor shall call 
a hearing, or direct the board to call a 
hearing, to determine whether or not waste is 
taking place or is reasonably imminent, and 
what action should be taken to prevent such 
waste. Whenever the supervisor so directs, 
the board shall hold a hearing and shall 
promptly make its findings and recommendations, 
and the supervisor shall promptly consider the 
same, promulgating such rules, regulations, or 
orders as he may deem necessary to prevent 
waste as defined herein, which he finds to 
exist or to be reasonably imminent." (Emphasis 
added. 1 

See also section 16. HCL 319.16; MSA 13.139(16), which provides 

that, except for emergency orders, the Supervisor's adoption of 

rules, regulations or orders requires public hearings. In all, 

these sections empower the Supervisor to respond to allegatjons of 

waste by rules, regulations or orders. 

The drilling of unnecessary wells is declared "wastem in 

sections 2 azd 13 af the Act, MCL 319.2(11; USA 13.139(2)(1), and 

UCL 319.13; USA 13.139(13). TO foreclose the drjlling of 

unnecessary wells and thus to prevent waste, section 13 also 

empowers the Supervisor to fix drilling units for each oil and gas 

pool. The same provision defines .drilling unit" as .the maximum 

area which may be efficiently and economically drained by 1 well: 

The Supervisor's practice is to establish drilling units 

by both administratjve rules and special orders. ~ u l e  201, 19'79 

AC, R 299.. , provides in part: 
:he following are the requirements for the 

locarion and spacjng of wells to be drilled 
for oi 1 or gas, except for wells to be drilled 
in gas storage reservojrs, liquid petroleum 
as StOraqe reservoirs, unitized areas, and 

%her specifically designated areas or 
geological formations where special spacing 

2 



orders, rules or determinations are in effect: 

'(a) The drilling unit for wells to be 
drilled for oil or gas shall be a legal 
subdivision of 40 acres, more or less, defined 
as a governmental surveyed quarter-quarter 
section of land. It shall conform to 1 of the 
quarter-quarters of a governmental surveyed 
section of land, allowances being made for the 
differences in the size and shape of sections 
as indicated by official governmental survey 
plats.. (Emphasis added.) 

In addition, Rule 203, 19'79 AC, R 299.1203, provides for the 

adoption of special spacing orders: 

.The development of an oil or gas field 
following the completion of a discovery well 
may warrant the adoption of a drilling unit 
and well spacing pattern other than that 
specified in R 229.1201(a). Any interested 
Derson mav reauest. or the suuervisor mav 
ichedule, -a hearing. to consider-the need 0; 
desirability of adopting a special spacinq 
order to apply to a desiqn- 
pool, or geological formation. The drilling 
unit established by such special spacing order 
w y  be smaller or iarger thsn the basic i0-acre 
unit prescribed in R 299.1201(a): (Emphasis - 
added. ) 

At the request of several interested parties, the Supervisor 

scheduled a hearing to determine whether a special spacing order 

for deep gas wells in fifty-one counties of the lower peninsula 

should be adopted. As a result of that hearing, the Supervisor 

determjned that 640-acre units were required to avoid economic and 

physical waste, ane to gather needed jnformation about the maximum 

area that can be efficiently and economically drained by one rell. 

Petitioners' principal argument asserts that the 

Supervisor violated various provisions of the Administrative 

Procedures Act (APA) of 1969, UCL 24.201 et seq: #SA 3.560(101) et 

seq, by issuing the 640-acre spacing requirement in the form of an 

order in a contested case rather than as a promulgated rule. 

Petitioners challenge this .unauthorized exercise of powerm on the 

basis that it denied their right to participate in a rule-making 

process, with the result that Petitioners' correlative rlghts as 

mineral owners were allegedly ignored. 

More specifically, Petitioners argue that the 

Supervisor's special order is unlawful because it has the effect 

of 'promulgating a new rule" in the course of an adjudicative 



rroceeding contrary to APA rule-making provisions. Section 41, WCL 

!4.241; USA 3.560(141), sets forth e1aborat.e procedures for 

lromulgating agency rules. Section 7 of the APA, WCL 24.20'7; USA 

%.560(107), defines a "rule" as "an agency regulation, statement, 

standard, policy, ruling, or instruction of qeneral applicability, 

hich implements or applies law enforced or administered by the 

isency or which prescribes the organization, procedure or practice 

~f the agency, . . ." (Emphasis added.) Petitioners contend that 

jpecial Order 1-86 fulfills such definitional criteria and is 

:herefore a rule within the meaning of the APA. 

Petitioners' objections in this regard are untimely. 

'ause 2-4-86 was noticed and conducted as a contested case. 

Petitioners had notice of and enjoyed the opportunity to 

?articipate in the hearing. They did in fact participate without 

Dbjecting to the hearing being conducted as a contested case. 

Parties who have notice of the agency proceeding will not be heard 

to contend for the first time on appeal that the hearing should 

have been conducted as a rule-making proceeding. That contention 

must be raised before the agency at a time when the agency can 

consider its validity and conduct the proceeding accordingly. See 

Hufo Oil5 v Texas Railroad Comm, - Tex App -; 71'7 SW2d 405, 409 

(19861. Petitioners will not be permitted to remain silent, while 

lying in Wait on the chance that the eventual order will he 

favorable, and -- being finally disappointed -- then complain for 
the first time before a reviewing court. Timely objection would 

have afforded the Supervisor an opportunity to amend or at least 

to consider the unlawfulness issues Petitioners now raise. 

Courts will not act to contravene agency action when 

remedies available through administrative channels have not been 

pursued to completion. Ackerberg v Grant Community Hospital, 138 

Mich App 295, 299; 360 NW2d 599 (19841. It is well set.tled that 

issues not raised below are generally beyond the scope of judicial 

review. Seligman L Asscciates, Inc v Wichiqan Employment Security 

Corn, 164 Mich App 507, 513; 417 NW2d 480 (1987); Taylor v United - 
Stater Postal Service, 163 Mich ~ p p  '77, 83-84; 413 NW2d '736 (1987). 



i Petitioners' failure to timely object precludes consideration by, 
! 

this Court of their claimed procedural irregularities. 

Petitioners attempt to avoid waiver by asserting that i 1 
I 

these are jurisdictional objections which can be raised at any time I 

and thus cannot be waived. They assert that Special Order 1-86 is / 
a decision of "universal applicability" and thus is the unlawful I 
product of adjudicative proceedings over which the Supervisor 

I 

lacked jurisdiction. Petitioners are clearly wrong. 
I Ample case law supports the proposition that1 

administrative agencies have full authority to set standards of / 
general applicability by adjudicating individual cases rather than i 
through formal rule-making procedures. Lawyers Title Ins Co v !  

Chicago Title Ins Co, 161 Mich App 183, 194-197; 409 NW2d 7'74 

(1987); Northern Michigan Exploration Co v public Service Comm, 153 

Mich hpp 635, 649; 396 NWZd 487 11986). Agencies must be empowered 
I 

to act by individual order as a matter of necessity and need not / 
I 

promulgate rules covering every conceivable situation before the 

fact. Michigan Ass'n of Public Employees v Hichiqan Employment 
I 

Relations Comm, 153 Hich App 536, 54'7; 396 NW2d 4'73 (1986), lv den 

428 Hich 856 (198'7). 

The Court of Appeals supplies a rationale and additional I , 
authority for these holdings in American Federation of State. 

County and Municipal Employees v Wayne Couna, 152 Mich App 8 7 ,  98; 

393 NW2d 889 (1986). lv den 426 Hich 875 (1986): 

.It is impossible to promulgate specific 
administrative rules in anticipation of every 
conceivable situation prior to the enforcement 
of a statute. Thompson v Dep't of corrections, 
143 Hich App 29. 32-33; 371 NW2d 472 (19851, 
conflicts order denied, 422 Mich 1238 (1985).  
An administrative agency may thus announce new 
principles of law through adjudicative 
proceedings in addition to doing so through 
its rule-makinq powers. DAIIE v comm'r of Ins, 
119 Hich App 113. 117; 326 NW2d 444 (1982). lv 
den 417 Hich 1077 (1983). The effective 
administration of a statute by an 
administrative agency cannot always be 
accomplished through application of 
predetermined general rules. Rather, some 
principles of interpretation must evolve in 
response to actual Cases in controversy 
presented to the agency. An administrative 
agency must therefore have the authority to 
act either by general rule or by individual 
order. SEC v Chenery Corp (Chenerv 11), 332 - 



US 194, 202; 67 S Ct 1575; 91 L Ed 1995 (1947). 
reh den 332 US 783; 68 S Ct 26; 92 L Ed 367 
(1947). See also American Way Life Ins Co v 
Comm'r of Ins. 131 Mich App 1, 5-6; 345 NW2d 
634 (1983). lv den 419 Mich 93'7 11984). The 
decision of an agency to promulgate law throuqh 
rule-making or t-hrough adjudication rests 
within the sound discretion of that. agency even 
where a rule breaks from past decisions or 
where previously established rules are 
reconsidered. NLRB v Bell Aerospace Co, 416 
US 267, 294-295; 94 S Ct 1757; 40 L Ed 2d 134 
(19741, dicta overruled in NLRB v Hendricks Co 
Rural Electric Membership Corp, 454 US 170, 
186-188; 102 S Ct 216; 70 L Ed 2d 323 (1981): 
(Emphasis added.) 

See also Michigan Life Ins Co v Comm'r of Ins, 120 Mich App 552, 

562; 328 NW2d 82 119821, lv den 417 Mich 107'7 (1983). 

Michigan case authority follows the general rule foune 

in jurisdictions that subscribe to the Model State Administrative 

Procedure Act. As summarized in 2 Am Jur Zd, Administrative Law, 

S 195, P 2'7, the promulgation of rules is not generally held to be 

a prerequisite to an agency's exercise of power: 

"In some situations there is not only the 
power but also the luty of an administrative 
agency to prescribe rules governing matters not 
covered by statute. Since an administrative 
agency, unlike a court, has ability to make new 
law prospectively through the exercise of its 
rulemaking powers, it has less reason to rely 
upon ad hoc adjudication to formulate new 
standards of conduct within the statutory 
framework. The functicn of filling in the 
interstices of the act should be performed, as 
much as possible, through this quasi- 
legislative promulgation of rules to be applied 
in the future. But any rigid requirement to 
that ef frcr would make the administrative 
process inflexible and incapable of dealing 
with many of the specialized problems which 
arise. Not every principle essential to the 
offective administration of a statute can or 
should be cast immediately into the mold of a 
general rule. In Derformina its imvortant 

See also 73 CJS, Public Administrative Law 6 Procedure, 5 91, ps 

593-595. 



I I This jurisdiction is embodied in section '7 of the Act, 

/ I  quoted supra, which authorizes the Supervisor to conduct I 
/ (  adjudicative hearings and to issue orders of this type in contested 
cases. This conclusion is underscored by the APA definition of 

"rule.' which in section 7(f) expressly excludes any 

"determination, decision or order in a contested case: 

24.207tf) i USA 3.560(10'7) (fl. It necessarily follows that Special HcL l 
Order 1-86 is not a rule as defined by the APA. See Northern 

Michigan, supra, p 649; American Way Life Ins Co v Comm'r of Ins, I 

I I 
131 Hich App 1, 7: 345 NW2d 634 (19831. lv den 419 nich 93'7 (19841. / 

There is another reason for rejecting Petitioners' claim 

that this special spacing order is tantamount to the adoption of 
l 

a rule without proper promulgation. The APA provides that agency 
i 
i / I  decisions taken pursuant to powers delegated to an agency by its I 

/ I  enabling statute are not included in the APA concept of "rule: I 

ii permissive statutory power, although private rights or interests are affected thereby." n n  24.207(j)l nsA 3.560(1071(j). 
I 
I 

I 

In Detroit Base Coalition for the Human Rights of the 

Handicapped v Dep't of Social Services, 431 Hich 172, 18'7-188; 428 

I I  NW2d 335 (19881, the Michigan Supreme Court explained that courts 

Thus, section 'l(j1 of the APA expressly excepts from rule status 

any .decision by an agency to exercise or not to exercise a 

11 wi 11 recognize agency decisions as being within the section 7(jl I 
I I exception when there is an "explicit or implicit authorization for the action in question." Agency action that follows from its 

statutory authority is an exercise of permissjve power and not a I 
rule requiring formal adoption. Hinderer v Dep't of Social 

Services, 95 Wich App '716. '72'71 291 NW2d 6'72 (1980), lv den 409 

Mich 930 (198011 Colombinj v Dep't of Social Services, 93 Mich App 

157, 1651 286 NW2d 77 (1979); Village of Wolverine Lake v State 
Boundary Comm, 79 Hich App 56, 59; 261 NW2d 206 (19'77). lv den 402 

Mich 863 (19'78). See also Rostyu v Dep't of Treasury, 1'70 Wich App 

123, 1321 427 NW2d 566 (1988). 

I i The Act expressly authorizes the Supervisor's special 1 



empower the Supervisor to fix drilling units by rules, regulations 

or orders. In addition, section 6, MCL 319.6; USA 13.139(6), 

provides in part: 

"The supervisor shall prevent the waste 
prohibited by this act. To that end, acting 
directly or through his authorized 
representatives, the supervisor, after 
consulting with the board, is specifically 
empowered: 

'(a) To make and enforce rules subject to 
the approval of the comm~ssion, issue orders 
and instructions necessarv to enforce such 
rules and to do whatever mdy be necessary with 
respect to the subject matter stated herein to 
carry our the purposes of thls act, whether or 
not indlcatee, specified, or enumerated in thls 
or any other section hereof. 

'(j) TO fix the spacinq of wells and to 
regulate the production therefrom. 

t * .  

"(0) To make rules or orders for the 
classifications of wells as oil wells or gas 
wells; or wells drilled, or to be drilled, for 
secondary recovery projects, or for the 
disposal of salt water, brine or other oil or 
gas field wastes; or for the development of 
reservoirs for the storage of liquid or gaseous 
hydrocarbons, or for other means of 
development, extraction or production of 
hydrocarbons.' (Emphasis added.) 

These provisions unquestionably grant the Supervisor a permissive / 
statutory power to act by rule andlor order when establishing I 
drilling units and spacing wells. Specjal Order 1-86 is an 

exercise of such power and is thus excepted from formal adoption 1 I 
and promulgation requirements of the APA rule-making provisions. 

Petitioners also challenge this order as arbitrary,l 

capricious and an abuse of discretion. The Court finds that 

Special Order 1-86 is neither arbitrary nor capricious. The / 
Supervisor did not act unlawfully, nor did he abuse his discretion, 

when he adopted in this adjudicative proceeding a new standard for 

the spacing of drilling units. Indeed, the "rule" announced in the I 
order may not be as inflexible as Petitioners claim. The/ 

Supervisor may tailor exceptions to the 640-acre requirement in' I 
future adjudicative proceedings. In any event, that requirement 

is not a *ruleR within the contemplation of the APA and thus did i 



I 
not require quasi-legislative proceedings and formal promulgation 

for its lawful adoption. 
I 
I 
I 

Petitioners also complain that the special spacing order! 

fails to protect their correlative rights as adjoining property i 
i 

owners in a communitized drilling unit contrary to section 13 of ! 
I 

the Act, cited supra, which reads in part: 1 

'The rules or orders of the supervisor shall, 
so far as it is practicable to do so, afford 
the owner of each property in a pool the 

i 
opportunity to produce his just and equitable 
share of the oil or gas in the pool, being an 
amount, so far as can be practicably determined 
and obtained without waste, and without 
reducjng the bottom hole pressure materially 
below the average for t.he pool, substantially 
in the praportion that the quantity of the 
recoverable oil or gas under such property 
bears to the total recoverable oil or gas in 
the pool, and for this purpose to use his just 
and equitable share of the reservoir energy." 3 

This provisjon ends with the proviso that "such allowable 

production is or can be made without surface or underground waste.. 

Petitioners allege that their ownership interests were 

1 
I 
I 
! 

communit.ized or pooled with the interests of others when the1 

special spacing order was established. They argue that this 640- 

acre spacing of deep gas drilling units .completely disregards. a 
i 

mineral owner's just and equitable share of production because it 

supposedly allocates royalties according to surface acreage I 
ownership within each unit irrespective of whether the land is 

barren or productive. They claim that such allocat4cn will resujt j 

I in the unjust enrichment of both the operators and those owning, 
I 

barren lan2. They predict that 640-acre spacing will effectively1 

deprive some royalty owners of property rights without fair 

compensation. Much of this argument is grounded on pure 1 
speculation. 

The Michigan Supreme Court dealt with the same issue in 

Manufacturers Nat'l Bank, supra, involving Special Order 1-'73, by 

which the Supervisor required 240-acre drilllng units for gas wells 

in the Northern Trend, a narrow stretch of Niagara rock extending 

I 

across the northern portion of the lower peninsula. 

summarized the issue at pages 141-142: 

.The essence of this case is plaintiffs' 

The I 
I 
I 



claim that when the drilling unit was expanded 
to 240 acres, barren land was included within 
the unit, transferring some of plaintiffs' 118 
royalty interest to the owners of barren land. 
Had this transfer occurred at the direction of 
the Supervisor of Wells, we might have to agree 
with plaintiffs that the action violated the 
statutes of this state. nichigan is an 
ownership-in-place state. That is, a surface 
owner owns t.he oil and gas beneath his land. 
Attorney General v Pere Mar uette R Co, 263 
nich 431; ZPB pere 
Harquette R Co, 256 Hich 143;-239 NW 376 
119311. UCL 319.13: USA 13.1391131 orovides ~ ~ - ~ 

that 'when the supervi&or of 'well; pools 
separate ownership interests within a drilling 
unlt and allocates production to those lands 
he must do so on 'terms and conditions that 
are just and reasonable, ' giving each landowner 
the 'opportunity to recover or receive his just 
and equitable share of the oil or gas.' An 
order of the supervisor allocating production 
to barren lands might not meet such a 
standard.. 

The Court determined, however, that the mere spacing of wells by 

the establishment of drilling units does not have the effect of 

transferring royalty interests or allocating production. As the 

Court pointed out at page 142, pooling separate ownership interests 

is an agency action distinctively different from fixing drilling / 
units and spacing wells: I 

"HCL 319.13: USA 13.139(13) allows the 
Supervisor of Wells to establish the size of 
the drilling units in an entire pool. That 
portion of the statute relating to drilling 
units makes no mention of altering ownership 
interests when determining the proper size for 
drilling units in a pool. Indeed, the 
ownership of the land involved is not even 
considered when determining the proper slze for 
the units. 1 Summers, Oil and Gas, S 83: p 
279. Therefore, we cannot agree with 
plaintiffs and the Court of Appeals when they 
state that plaintiffs' ownership interest was 
pooled with the interests of others when the 
240-acre drilling unit was established.. 

The Court concluded at pages 143-144 that "the creation of a 

drilling unit pools no ownership interest whatsoever.. Cf Traverse 

OilCo. supra, pp 683-6851 West Bay Exploration Co v i\moco 

ProdUCti0n COP 148 HiCh App 19'9, 2091 384 NWZd 134 (1986). 

The text of Special Order 1-86 reveals absolutely no 

attempt by the Supervisor to alter, transfer or pool ownership 

interests within drilling units or to allocate or prorate 

production and royalty to the benefit of barren acreage. To the 



:ontrary, this order does nothing more than to space wells and 

lefine the size of drilling units. As a mat-ter of law, therefore, 

:his special spacing order pooled 'no ownership interest 

rhatsoever," and thus could not adversely affect Petitioners' 

:orrelative rights as adjoining property owners in a given drilling 

mit. 

Finally, Petitioners claim that this order must be 

racated because its conclusion js unsupported by competent, 

material and substantial evidence on the whole record. The 

Supervisor concluded that the evidence supported the establishment 

af 640-acre drilling units for the efficient and economical 

Srainage of gas reservoirs below the top of the Glenwood Member of 

the Black River Group. The agency record reveals abundant 

'videntiary support for this conclusion. 

The technical hearing took three days and was conducted 

3y an administrative law judge before the Supervisor of Wells and 

the Oil and Gas Advisory Board. These officials heard the 

testimony of several witnesses, including 14 experts, and received 

09 exhibits into evidence. All but one of the expert witnesses 

recommended 640-acre spacing. The exception, Michael Sharp, 

suggested optimal spacing of 320 acres, but also admitted having 

no personal experience with Prairie du Chien fields or any other 

Seep gas reservoirs in Michigan. 

Petitioners chose not to call witnesses or to produce 

exhibits and limited their participation to a position statement, 

cross examination and closing argument. Although not agreeing with 

uniform 640-acre spacjng, Petitioners did concede that normal 

spacing on 40-acre or even 80-acre drilling units was undesirable. 

Rather, t.hey recommended a "producer's option. to drill on various 

size units, such as 160, 320 or 640 acres, depending on the 

particular site. In their view, the spacing of wells and the 

fixing of drilljng units must be site-specific and tailored to the 

petrophysical characteristics of each gas pool. 

Petitioners argue that the record does not contain 

sufficient reliable evidence to justify a deviation from normal 



I/ 'sparce and ljmlted: They contend that, since "only limited/ 

I 

i I I evidence is available" and some of the exhibits and test results, I( are  inconclusive,^ the Supervisor had insufficient data upon which! 

' 

to base his determinations. Petitioners conclude that the order 

is unsupported by substantial evidence because "competent, reliable 

evidence does not exist. regarding the Prairie du Chien fields. 

The record does indicate that the geophysical StratO- 

graphy of Prairie du Chien reservoirs is poorly understood. Some 

witnesses admitted it was premature to conclude with finality that 

640-acre spacing will provide optimal eff iciency of drainage. The 

Supervisor acknowledges as much in his order at page 2, but reasons 

that orderly development and containment of waste require agenq 

action even on the basis of imperfect information: 

"The increasedtechnicalknowledge and activity 
make it now appropriate to examine the future 

i 

direct.ion for orderly development. Knowledge 

i 

of the reservoirs - is not perfect: many 
questions will only be answered by future 
development and production. A century of oil 
and gas development has shown that decisions 
for subsequent development must be made early 
in that development to assure that it is 
orderly and not wasteful. If we are to await 
a substantial and unassailable body of data, 
a situation unlikely to occur, we would have 
the benefit of hindsight and a corresponding 
inability to correct the mistakes of the past. .' 

Indeed, the order points out, at page 3, that more reliabi.: tesi:r 

were not performed because they would cause unacceptable levels of 

I 
I 
I 

waste: I 

/ 1 spacing requirements to the extent of a uniform 640-acre] 
I 

arrangement. Petitioners criticize the evidence on record as being 1 

.There was a considerable amount of testimony 
concerning the expected drainage area for a 
deep gas well. Extensive production and test 
data does [sic] not exist. Host wells have 
had limited production to date. The wells have 
shown a productive capability in the range of 
several million cubic feet of gas per day. 
Generally, gas is flared during tests. To 
successfully perform reservoir limlt tests on 
these wells, very large volumes of gas would 
have to be produced with the attendant waste 
of the gas. Prudence dictates that such 
testing is not appropriate.' 

The Supervisor and the Advisory Board did, however, 

review petrophysical data for six productive fields generally 



.epresentative of Prairie du C'hien formations. Approximately 40 

?ells had been drilled below the Glenwood Member and 11 of them 

rere productive. The knowledge gained from those experiences 

!nabled the Supervisor to determine that the productive zones 

?xhibi ted good permeability relative to porosity development.. 

rccordingly, as the Supervisor found at page 4 of the order: 

"To deterdne the maximum area to be 
effectively drained by one well, the general 
producing characteristics must be examined. 
Enough data exist to form the basis for 
predicting the likely drainage area for wells. 
Those wells that are producing have 
demonstrated strong stable production. It is 
clear that some of the wells are capable of 
draining very large areas. The permeability 
is generally very good for gas reservoirs.' 

On this record, the Supervisor could reasonably conclude 

that 640 acres would be the most economical and efficient spacing 

Irrangement. The relative lack of data lends support to a larger, 

lot smaller, spacing requirement. The effect of the Supervisor's 

Xder is to leave open the possibility of a denser spacing 

arrangement should subsequent information from newly drilled wells 

prove the data currently available to be inaccurate or misleadingly 

incomplete. Accordingly, the Court will defer to the Supervisor's 

judgment that it is preferable to maintain the flexibility to 

authorize additional wells and smaller dri lling units later, if 

warranted. 

Pet4t.ioners contend that their preferred "prodacer's 

option' enjoy$ more support in the record than uniform 640-acre 

spacing, and thus the Court should vacate the Supervisor's order. 

This contention must be rejected. Where the evidence will support 

two reasonably differing views, the authorities are clear that a 

reviewing court may not substitute its judgment for that of the 

agency. Michigan Employment Relations Comm v Detrojt Symphony 

Orchestra. Inc, 393 Hich 1161 223 NWZd 283 (19'74); Yankoviak v 

Public Service Comm, 349 Mich 641, 6481 85 N W Z ~  75 (1957). AS 

stated by the Michigan Supreme Court in Detroit Symphony, supra, 

p 124: 

'Such review must be undertaken with conai- 
derable sensitivity in order that the courts 
accord due deference to administrative 

13 



expertise and not invade the province of 
exclusive administrative fact-finding by 
displacing an agency's choice between two 
reasonably differing views.' 

Thus, it is the agency's exclusive province to decide 

between reasonably differing opinions. Chicaqo, H, St P 6 P R Co 

v Public Service Comm, 74 Hich App 6'78, 679-6130: 254 NW2d 39 

(19'7'7). lv den 401 Hich 81'7 (1977). It is patently not the 

function of this Court to second-guess the Supervisor by resolving 

conflicts in the evidence of record or by passing judgment on the 

credibility of witnesses. Butcher v Dep't of Natural Resources, 

158 Hich App 704. '70'7; 405 NW2d 149 (198'7). The spacing sizes 

proposed by the parties are all within the realm of reasonableness 

and this Court may not properly disturb the Supervisor's choice in 

that regard. 

As t.o substantial evidence, Thomas Township v John Sexton 

Corp of Hichiqan, 173 Hich App 507, 511; 434 NW2d 644 (1988), 

recites the standard: 

.The subst.antial evidence standard is 
appropriate for t.his review of the NRC's final 
decision. 'Substantial evidence' means 
evidence which a reasonable mind would accept 
as sufficient to support a conclusion. It 
consists of more than a scintilla, but may be 
less than a preponderance of the evidence. 
Michigan appellate courts give considerable 
deference to administrative agencies' fact- 
finding and weighing of evidence. Felton v 
Dep't of Social Services, 161 Hich App 690, 
695; 411 NW2d 829 (1987l.' 

Const 1963, art 6, 9 28 provides that, where an adminjstrative 

hearing is required, a reviewing court must determine whether the 

agency's decision is authorized by law and is supported by 

competent, material and substantial evidence on *.he whole record. 

Butcher, supra. Special Order 1-86 is lawful and supported by 

substantlal evidence. This order is sufficiently clear in its 

findings of fact and conclusions of law. It appears that the 

Supervisor took a "hard look' at the salient problems posed by 

drilling for deep gas in the Prairie du Chien fields and resolved 

them approprjately. The Supervisor could properly conclude on this 

record that 640-acre spacing should be required. 



AFFIRMED. 

I 
JAMES R. GIDDINGS 
Circuit Judge 



DEPARTMENT OF 

ATTORNEY GENERAL 

M E M O R A N D U M  

TO: &!ichael Moore 
Deputy D i r e c t o r  
Michigan Department of  Na tu ra l  Resources 

FROM: James E .  3 i l e  
A s s i s t a n t  At torney General  
Natural  Resources D iv i s ion  

RE: Michigan Environmental T r u s t  Limited v~  Natural  Resources 
Commission 

Inaham Countv C i r c u i t  Court  No. 92-72'755-CZ 

Please  be advised t h a t  o r d e r s  have been i s sued  by t h e  Ingham 
County C i r c u i t  Court  which have r e s u l t e d  i n  t h e  te rmina t ion  
of t h e  above l i t i g a t i o n .  On June 1, 1 9 9 4 ,  C i r c u i t  Court 
Judge Carolyn S t e l l  approved and en te red  t h e  consent o rde r  
between t h e  p a r t i e s  cover ing  va r ious  i s s u e s  we were ab l e  t o  
s u c c e s s f u l l y  n e g o t i a t e  and,  t o  t h o s e  i s s u e s  we could not  
agree  upon, she  en t e red  a  permanent i n j u n c t i o n  i n  t h e  
P l a i n t i f f ' s  f a v o r .  A copy o f  t h e  consent o rde r  and perma- 
nen t  i n j u n c t i o n  a r e  a t t a c h e d .  

Under t h e  consen t  judgment, v a r i o u s  p a r t i e s  and t h e  s t a f f  of  
t h e  Michigan Department o f  Na tu ra l  Resources w i l l  r eques t  
t h e  Superv isor  o f  w e l l s  t o  i n i t i a t e  proceedings t o  determine 
app rop r i a t e  d r i l l i n g  u n i t s  and w e l l  spacing f o r  t h e  Antrim 
format ion.  It i s  a n t i c i p a t e d  t h a t  those  hear ings  w i l l  
r e s u l t  i n  t h e  e s t ab l i shmen t  o f  l a r g e r  d r i l l i n g  u n i t s  than  
those  c u r r e n t l y  u t i l i z e d .  I f  l a r g e r  u n i t s  a r e  u t i l i z e d ,  it 
is bel ieved t h a t  less d i s r u p t i o n  t o  t h e  n a t u r a l  resources  
w i l l  be caused by t h e  g a s  i n d u s t r y  i n  t h e i r  exp lo ra t ion  and 
development a c t i v i t i e s .  

Because we were unable  t o  reach  agreement on t h e  requirement 
t h a t  a l l .  Antrim producers  must bore  beneath streams a s  t h e  
a p p r o p r i a t e  method f o r  s t r eam c r o s s i n g s ,  w e  agreed t h a t  t h i s  
i s s u e  should be decided by t h e  c o u r t .  Following t h e  
P l a i n t i f f ' s  f i l i n g  of a  motion f o r  summary d i s p o s i t i o n ,  our  
response and a  h e a r i n g ,  Judge S t e l l  he ld  i n  favor  of t h e  
P l a i n t i f f  and has  e s t a b l i s h e d  t h e  c r i t e r i a  by which t h e  DNR 
must d e a l  w i th  Antrim p i p e l i n e  s t ream c r o s s i n g s  a s  set f o r t h  
i n  t h e  a t t a c h e d  o r d e r .  Th i s  o r d e r  should be d i s t r i b u t e d  t o  



Michael Moore 
Deputy Di rec to r  
Michigan Department o f  Na tu ra l  Resources 
Page 2 

Land and Water Management D iv i s ion  which may d e a l  wi th  
Antrirn gas  p i p e l i n e  s t ream c r o s s i n g s  i n  t h e  15  coun t i e s  
a f f e c t e d  by t h e  permanent i n j u n c t i o n  (page 4 of  t h e  o r d e r )  

Don Lnman, Tom S e g a l l  and Denise Gruben provided va luab le  
a s s i s t a n c e  i n  r e so lv ing  t h i s  m a t t e r .  Denise spen t  many 
hours w i t h  t h e  f i l e  and h e r  knowledge and e x p e r t i s e  was 
e s p e c i a l l y  u s e f u l .  

JER : m s  t 
Attachment 
cc :  R .  Thomas S e g a l l  

Don Inman 
i 

Denise Gruben 
Larry Wit te  



STATE OF MICHIGAN 

::,$ oZ Axcicmey General 
= E . T E \ V E D  , , 

IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM 

MICHIGAN ENVIRONMENTAL TRUST LIMITED, 

Plaintiff, 

vs . File No. 92 72755 CZ 

NATLIFAL RESOURCES COMMISSION OF THE Judge Stell 
STATE OF MICHIGAN, and ROLAND H A W S ,  
as Director of the Degartrnent of 
Natural Resources of the State of 
Michigan, and as Supervisor of Wells 
of the State of Michigan, 

Defendants, 

and 

SHELL WESTERN E&P INC., and 
MICHIGAN OIL & GAS ASSOCIATION, 

Inter-reno1 Defendants. 

Roderick K. Daane (P12430) 
Bruce T.. Wallace (P24148) 
Mark R. Daane (P29345) 
William J. Stapleton (P38339) 
Attorneys for Plaintiff 

Gary L.. Hicks (P31645) 
Assistant Attorney General 
Attorney for Defendant 
Natural Resources Division 

Douglas A. Donne11 (P33187) 
William A,. HoIn (P33855) 
Michael C. Haines (P24331) 
Attorney for Intervenor, 
Michigan Oil & Gas Association 

Webb A. Smith (P20719) 
Scott A. Storey (P30232) 
Attorney for Intervenor', 
Shell Western E&P Inc.. 

313 S.. Washington Square 
Lansing, Michigan 48933 
(517) 371-8100 



CONSENT ORDER 

At a session of said Court, held in 
the Circuit Court Rooms, Town Center' 
Bldg.., City of Lansing, County of 
Ingham, State of Michigan, on the 

/ s i  day of M q 7 ,  1994.. 
ALL?/ 

PRESENT: HONORABLE CAROLYN STELL, Circuit Judge 

Plaintiff having filed a Complai.nt in this action under 

the Michigan Envir'oninental. Protection Act, and the parties having 

undertaken extensive discovery, and the parties having further 

reached a settlement of their disputed claims without any 

admissions of liability, and having stipulated to entry of this 

Consent Order .. 

NOW, THEREFORE, IT IS ORDERED AS FOLLOWS: 

1 ,. Michigan Environmental Trust, Ltd.. , Anglers of the 

Ausable, Inc .. , The Michigan Council of Trout Unlimited, Michigan 
Oil and Gas Association (MOGA), Shell Western E&P, and the staff at 

the Michigan Department of Natural Resources shall request that the 

Supervisor of Wells initiate proceedings to determine appropriate 

drilling units and well spacing for the Antrim formation. 

2. Michigan Environmental Trust, Ltd.. , Anglers of the 

Ausable, Inc.. , The Michigan Council of Trout Unlimited, MOGA and 

the staff at the Michigan Department of Natural Resources shall 

jointly cause to be initiated a proceeding before the Supervisor Of 

Wells for the purpose of establishing by order that well density 

for Antrim wells only shall be based on a minimum of 80 acres per 

well and a maximum of 160 acres per well., These parties will seek 



a Supervisor's Order which would allow operators to develop the 

Antrin Shale at any density within this range, depending solely on 

operator discretion.. The order sought by these parties would 

provide for an average number of wells per pooled tract, such that 

wells within such a tract would not be spaced on a rigorous 

symmetrical pattern, but rather the tract would be considered fully 

developed when the total number of acres divided by the total 

number of wells in that tracc results in at least 80 and not more 

than 160 acres per well. Additionally, these parties will seek 

setback requirernencs of 330 feet from the outer' b0undari.e~ of the 

pooled tram only, and will seek to eliminate setback requirements 

from quarter quarter section lines inside the tract. 

3 .  The instant litigation shall be stayed pending the 

above proceeding before the Supervi.sor of Wells .. If the 

Supervisor of Wells issues an Order providing for a density of no 

more than one well per 80 acres, the present case will be dismissed 

with prejudice and without coscs to any party. If the Supervisor 

of Wells issues an order providing for a density of more than one 

well per 80 acres, Pl.aintiffs may, at their option, elect to 

continue the present litigation by fil.ing written notice of such 

intent with the Court within ten (10) days from issuance of the 

Supervisor' s Order.. 

4 .. To facilitate the hearing process, i.ntervening 

Defendant MOGA will, within two weeks of the entry of this Order, 

volunteer to prepare a proposed notice of hearing for the 

Supervisor of 'dells.. Once approval by all parties has been 



obtained, such no~ice will be submitted to the Supemisor of Wells, 

if he requests it.. 

5.. The provisions of this Consent Order do nor: nullify 

or modify the provisions of any other final order of this Court, 

including any final order of this Court regarding stream crossings. 

6. Nothing in this Consent Order shall be denned an 
I 

admission of liability by any party, and it. is expressly 

acknowledged that the foregoing Consent Order has been agreed upon 

by the parties for the purpose of resolving and settling a disputed 

claim.. 

J-. :, 2, ,, 7r-< ,-T?'-' - ... . . 
CAROLYN STELL, Circuit Judge 

Approved as to Form: 
* 

Douglas A. Donneil 
k+ tias 

Attorney for Michigan Oil & Gas Association 

_. . .--- - 
, C ,. - ,, 
L : < '  . - 

Scott A,. Sto-1 -, - . z . - : . , r : . , ;  . Attorney for Shell Western E&P inc.. 1 i. 

4 - -.... 

Roderick K Daane 
Attorney for Plaintiffs 

James E. Riley 
Attorney for Natural Resources Commission 
of the State of Michigan 



STATE OF MICHIGAN '.'ATLEAL ii:joURC~s 
DiV/SiO?j 

IN THE CIRCUIT C.OURT FOR THE COUNTY OF INGHAiM 
x 
I 
Cn 
n 

MICHIGAN ENVJRONMENTAL TRUST 
LIMITED, a non-profit corporation, ANGLERS 
OF TEE AUSABLE, INC., and lTIE MICHIGAN 
COUNClL OF TROUT UNLrrmTED, 

Plaintiffs, 
VS. 

NATURAL RESOURCES COMMISSION OF THE 
STATE OF MICHIGAY, and ROLXND HARMES, 
as Direeror of the Department of Natural 
Resources of the State of Michigan, and as 
Supervisor of Wells of'the State of' Michigan, 

Defendants, 

and 

SHELL WESTERN E & P, INC., and MICHIGAN 
OIL & GAS ASSOCIATION, 

il Intervenor Defendants. 

I 

1 
1 

/ 
I 

j 

, + o o p ~ n  *&runway Douglas A. Donne11 (P 33187) 
3 WALL.4CE 

William A. Horn (P 33855) 
,NEys A T  .A,,. ,Michaei C Haines (P 7423 1)  
2," "a,. ,,.cc, 

at.,. rmao* *tC*IG;. 

dese.,,:aa, - j OIL & GAS ASSOCW'T'ION 
83t,t * * Z . ~ . * ,  
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Roderick K. Daane (P 12430) 
Bruce T. Wallace (P 24148) 
Mark R Daane (P 29345) 
William J. Stapleton (P 38339) 
Attorneys for Plaintiffs 

i 
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Case No. 92-72755 

James E.. Riley (P 23992) 
Assistant Attorney General 
Attorney for Defendant NATURAL RESOURCES 
COMMISSION and ROLAND HARMES 

JUDGE STELL 

PERMANENT 
INJUNCTION 



Webb A Smith (P 90718) 1 Scott A Storey (P 5023:) 
/ Attorney fbr  Intervenor SHELL 

i WESTERN E&P, NC. 

PERMANENT INJUNCTION 

;\r a session of said Court, held in the Counhouse at 
the Town Plaza Suite, City of Lansing, ounty of 
Ingham, tate of Michigan on the Say of 15, , 1994, 

PRESENT: THE HONORABLE CAROLYN STELL, Circuit Judge 

Plainriffi having fled a  motion for Partial Summary Disposition seeking to 

1 permanently enjoin the State Defendants from issuing permits for Antrim gas pipeline crossings of' r 

aquaric resources in Meen counties in northern Michigan unless such pipeline crossings are tc 

I) made by drilling or boring beneath the streambeds aEected, or.al argument having been presented 

I IT IS ORDERED that Plainti&' motion to enjoin the State Defendants &om issuing , ' 

/ 
! 

;/ meam crossing pipeline pennirs in connection with Anmm gas well development is panted subject 

and the Court being fully advised; 

I to the foilowing conditions: - 
i 

by drilling or boring beneath the streambed. 
I 

I 5 1 

2. Permits may be issued by the State Defendants for Anaim gas pipehe stream 

I 
1 At a l l  times while this injunction is in effect, there shall be a presumption that i I 

stream crossing by h m m  gas pipelines create the least adverse environmental impact when made 1 

I 
n o o ~ ~ ~  H A T H A W ~ Y  :I crossings ody after application of the presumption stated above. 

PRICE SEUC3E 1 
3 W I L - . Z Z  . 

A7rem?.c.s A, -a%J. > Permits ior h r r i m  pipeline stream crossings by methods other than drilfi 
IZ. SOY,* I. " ,-..=, 
a?.N .I.OI UtCIIGI~ (1  

0 .  0.. 1 - 2 
<,Y,> eezaAze 



OOPER H I T H I W A Y  

'RICS 3EUCME 

31 *ALLACE 

i .'*S l)i L A W  . "-2. ,711'1 

** ... 0" "15*la.* 

i . 1 0 A  l*., - 
r n 8 > 0  eez*.as 

or boring beneath the streambed may be issued only upon the determination by the State Defendants 

that the method of' crossing selected will cause less environmental impact than crossing by drilling 

or boring, 01 rhat boring is impossible or will cause undue hardship for that panicuiar stream 

I 
crossing I 

I 
i 

4 Ihe burden of rebutting the presumption in Edvor of drilling or boring beneath 1 
I 

streambeds rests upon the applicant-producer 
. . I 

5 In the event that the State Defendants determine thar an applicant has met 

its burden of proof and that an alternative stream boring permit should be issued, the State 

Defendants shall so notiiy all parties to this action and shall provide all such parties with all 

documentation furnished by the applicant to the State Defendants and with the State Defendants 

raxionale for deciding to grant the applican'on. In the event that a party to this case or an applicant- 

producer wishes to contest the determination of the State Defendant to either grant or deny such 

an application, the contesting party or parties s M  have ten (10) days &om receipt of written notice 

of the gram or denial within which to apply to this court for reversal of the State Defendants' 

6 .  This court wiu retain jurisdiction insofar as it may be necessary to rule on any - 
such applications for reversal of the State Defendants' determination to grant or deny pipeline 

crossing app lications 

7 Any party may apply to this corn at any time for modification of this Order I 
in the event of unforeseen changes of circumstances or. conditions 

8 Except as provided above, this injunction shall be permanent and shall be in I 
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i I 
HOOPER H A T Y I W I Y  / 

I PRICE BEUCXE 

e WALLACE 
i 

.1101*n. 17 U W  j 
'2.  IOU." .A** sr .... I 
a** 11.01. 115M10.m ! 

4.104..1.10 - 
13111 .eS.AXI. 

effen in the following counties: Aria Crawford Montmorency, Oscoda Otsego, Apena, Aeon, 

Bende, Charlevoix, Grand Traverse, Kalkaska, iMason, Lake, Roscommon and Manistee 

0 
ri 

CAROLYN $'ELL, Circuit Judge 

PREPARED BY: 

Roderick K. Daane (P 12430) 
HOOPER HATHAWAY, PRICE, 
BEUCHE & WALLACE 

Attorneys for Plaintiffs 



MICHIGAN DEPARTMENT OF NATURAL RESOURCES 

INTEROFFICE COMMUNICATION 

A p r i l  15, 1992 

TO: ALL Geological Survey D iv i s ion  Supervisors 

FROM: R. Thomas Segall , Chief, Geological Survey D iv i s ion  

SUBJECT: Court Order: Dart Energy v. Iosco Twp and DNR 

The attached cour t  order i s  provided f o r  your information. It states t h a t  
the  Supervisor o f  We1 1s has regu la tory  au thor i ty  over o i  1 and gas i n j e c t i o n  
we1 1 s and therefore these a c t i v i t i e s  are exempted from being regulated 
pursuant t o  the Rural Township Zoning Act. 
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cc: Mr .  Michael Moore 
Mr. Rufus Anderson 
Mr .  John MacGregor 



I !I IX'THE CIRCUIT COURT POR TEE COUHTY OP INGHAn 

,;.IOSCO TORIiSEIP, .MSCXIGW 
'7DEPARTMENT OF NXTTJRAL XZSOURCEX, 
, )  SUPERVISOR OP IELLS, 

I 

i 
' 

I 

!i-3- =thong Biver ( ~ 3 3 ~ 9 7 )  
/ 

I xovin V.B. 3chummher (P39332) 
i I Attorneys for Plaintiff 

BART =RQY EORPORATIOM, 
a Xichigan Corporation, 

- - 

ORDER 

/ 

I 
1 

1 

At a session of said Court, held in 
the City of Lansing, Michigan on the 
3 day of 'macr~? 
1992. 

PRESENT: HONORABLE WILLIAM E. COLLETTE 

-------------------------- 
T. Gilbert Parker (P25875) 
Michael J. Xehoe (P33839) 
Attorneys for Iosco Township 

Upon the filing and reading of the Plaintiff Is Motion, for 

,:Summary Disposition and to Dismiss the Defendants Counter 
I 

'Complaint, and the Court being fully informed therein: 

,------------------------------------ 
I Roland Rwang (P32697) I u s i s t a t  xttorney General 



I !  
' ,  

IT IS ORDERED: 

I 
The Plaintiff's motion for Summary Disposition and 

, Dismissal of the Defendants counter Claim is Z D  for the reason 

,,that there exists no genuine issue of material fact and that as a , 
:matter of law the Court finds: 
I 

: I  1- Salt water brine and other oil field injection wells 

jare subject to the jurisdiction of the Supervisor of Wells, under 

Act 61 of the Public Acts of 1939, being sections 319.1 et seq.: 

: 2- The Supervisor of Wells has exclusive jurisdiction and 

l authority over the administration and enforcement of oil & gas 
: I  
;wells including brine disposal wells drilled pursuant to act 61: 

i 3- Act 184 of the Public Acts of 1943, as amended, being 
! '  
j 1  the Rural Township Zoning Act, sections MCL 125.251 et seq. does 
I I I 
!I not grant authority to the Township to promulgate zoning ordinances 
j 
! t o  regulate oil & gas, salt water brine and other oil field 
i I 
injection wells, drilled pursuant to Act 61: 

i 
4- Act 184 of the Public Acts of 1943, as amended, being 

' i  the Rural Township Zoning Act, sections MCL 125.251 et seq* 
1 

!specifically excludes the Township from- authority to promulgate 

zoning ordinances to regulate oil & gas, salt water brine and other 

oil field injection wells, drilled pursuant to Act 61; 

I 5- The Iosco Township Zoning Ordinance is invalid. as 
! 
/ appliod- to oil & gas, salt water brine and other oil.. field 

injection wells regulated by Act 61; including the Dart-owned Pohl 
I 
i?1-34A ir. Iosco Township, Livingston County, Michigan. 
' I  



j i The Defendant Iosco Tovnship's Counter Complaint to enjoin 

i 
1 

i Dart from completing and using its brine injection well until ;I 
IT IB PURTHER ORDERED: 

{lapplying for and obtaining a special use permit under the terms of 

'the new Iosco Township Zoning Ordinance is DIBXISBED. 
I 

-- . . - - ,. 

William E. Collette 
Circuit Judge 
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Defendant Wolverine Environmental Production, Inc appeals by leave granted the trial 
court's partial grants of summary disposition in favor of plaintiffs County of Alcona (Alcona) in 
Docket No 196934 and County of Alpena (Alpena) in Docket No 199408 In each of these 
cases, consolidated on appeal, defendant failed to obtain soil erosion and sedimentation permits as 
required by plaintiff counties in connection with earth changes relating to defendant's natural gas 
well sites In Docket No 196934, the trial court determined that Alcona was not preempted by 
the Legislature from enforcing or implementing soil erosion programs, including a permit process; 
and in Docket No 199408 the trial court adopted the decision in Docket No 196934 through 
collateral estoppel We reverse and remand 



These cases involve a dispute over the authority gsanted by the Legislature to a county to 
manage soil erosion and sedimentation control under the Natural Resources and Environmental 
Protection Act (NREPA), MCL 324101 el seq.; MSA 13A 101 et seq Defendant is involved in 
extensive natural gas drilling operations, including numerous gas wells, access roads, processing 
plants and pipelines in Alcona and Alpena Counties For. each of' defendant's wells, defendant 
claims that it obtained a permit fiom the supervisor of' wells,' Michigan Department of. 
E.nvironmental Quality (MDEQ) pursuant to the NRE:PA, MCL 324 101 et seq., MSA l3A 101 
et seq; MCL 324 61501 et seq; MSA 13A61501 ei seq This statute, underpart 91, the soil 
erosion and sedimentation control act, MCL 3249101 et seq, MSA 13A9101 et seq., also grants 
a county responsibility for the "administration and enforcement" of' departmental rules concerning 
soil erosion and sedimentation control throughout the county Ostensibly in accordance with this 
authority, Alcona adopted a soil erosion and sedimentation control ~rdinance,~ and Alpena 
adopted a resolution to enforce Part 9 1  E:ach county required defendant to obtain a permit from 
the respective county for earth moving activities related to the access roads, pipelines, and 
~rocessing plants of defendant's well drilling operations, Alcona's "ordinance" contained 
additional substantive language to that contained in the MDEQ rules, which stated in part that 
"[a]ccess roads to well production sites shall be subject to permit requirements" Alpena's 
resolution did not contain additional substantive language, but Alpena did require a permit under 
the same circumstances as in the Alcona "ordinance" 

~efendant failed to obtain permits from plaintiff counties in which its wells and ancillary 
activities were located Thereafter, Alcona filed an action for injunctive relief and assessment of 
civil fines, and Alpena separately filed suit for injunctive relief, civil fines, and a surety for each 
well site, pipe or flow line, or central processing facility to insure the installation and completion 
of required corrective or protective measures In both cases, defendant stated in its answer and 
a m a t i v e  defenses that the Legislature only delegated to counties the limited authority to 
enforce the rules promulgated by the MDEQ In addition, defendant argued, its well activities 
were specifically exempted from soil erosion permit requirements in the rules because they were 
instead subject to the control and permit requirements of the supervisor of wells Thus, where the 
rules did not require a permit, plaintiff had no separate authority for imposing such a requirement 

During the pendency of the suit for permanent injunctive relief, Alcona County filed a 
motion for a preliminary injunction, then withdrew its motion when defendant agreed to file 
permit applications in accordance with Alcona's ordinance and deposit permit fees into an escrow 
account At this time, Alcona also filed a motion for summary disposition pursuant to MCR 
2 116(C)(9) and (C)(lO), on the issue of its authority to administer and enforce the statute 
Defendant filed a motion to dismiss for failure to join the MDEQ and the supenisor of wells as 
necessary parties On June 24, 1996, the trial court heard oral arguments regarding the parties' 
motions The trial court stated that it would only consider the issue of jurisdiction between the 
county and the supervisor of wells, W e r  stating that the question was whether the NREPA 
grants jurisdiction to counties for the enforcement of access roads and pipelines On July 17, 
1996, the court issued its opiion and order, characterizing the case as a jurisdictional dispute 
between plaintiff and the MDEQIsupervisor of wells regarding whether the supervisor of wells, 
under Part 615, had essentially preempted plaintiffs jurisdiction under Part 91 Ihe court found 
that the Legislature did not intend to vest power over ancillary well activities exclusively with the 
supervisor of' wells or preempt counties from implementing their own soil erosion programs 



Thus, the trial court granted Alcona's motion for. partial summary disposition and struck 
defendant's affirmative defenses regarding jurisdiction, 

Alpena also filed a motion for a preliminary injunction, which the trial court granted in 
June 1996 In August 1996, Alpena filed a motion for summary disposition, seeking to strike 
defendant's aflirmative defenses and jury demand The trial court heard oral arguments on 
October 7, 1996, and Alpena asserted that collateral estoppel bound the trial court to follow its 
decision with regard to Alcona, since the issues were the same in both cases On November 4, 
1996, the trial court issued an order granting Apenays summary disposition motion on the basis of 
collateral estoppel and granting Alpena's motion to strike defendant's jury demand without 
prejudice, but denying the motion to strike defendant's enti~e answer The court stayed the order 
pending the outcome on appeal In April 1997, this Court granted leave to appeal in both cases 
and consolidated the appeals 

This Court reviews decisions on motions for summary disposition de novo to determine if 
the moving party was entitled to judgment as a matter of law Stehlrk v Johnson (On Rehearing), 
206 Mich App 83, 85; 520 NW2d 633 (1994) A motion for summary disposition pursuant to 
MCR 2 116(C)(9) seeks a determination whether the opposing party has failed to state a valid 
defense to the claim asserted against it In re Smith Estate, 226 Mich App 285, 288; 5 74 NW2d 

- 388 (1997) It is tested by the pleadings alone, with the court taking all well-pleaded allegations 
as true and determining whether the defensecare so clearly untenable as a matter of law that no 
factual development could possibly deny the plaintiffs right to recovery Id 

MCR 2 116(C)(10) pennits summary disposition wheq except for the amount of 
damages, there is no genuine issue concerning any material fact and the moving 
party is entitled to Cjudgment] as a matter of law A court reviewing such a motion 
must consider the pleadings, affidavits, depositions, admissions, and any other 
evidence in favor of the opposing party and grant the benefit of any reasonable 
doubt to the opposing party [StehZik, supra ] 

Summary disposition on the basis of collateral estoppel, as in the Alpena case here, is pursuant to 
MCR 2 116(C)(7), Lichon v American Univerd Ins Co, 435 Mich 408,427 n 14; 459 NW2d 
288 (1990), and in this regard the court may consider all affidavits, pleadings, and other 
documentary evidence, construing them in the light most favorable to the non-moving party 
McFadden v I m s ,  192 Mich App 629,632; 481 NW2d 812 (1992) 

In these cases, we are faced with a question of statutory interpretation, which is a question 
of law that this Court also reviews de novo People v Denzo, 454 Mich 691, 698; 564 NW2d 13 
(1997) Construction of administrative rules is also governed by the principles of statutory 
construction Attorney General v Lake States Wood Preserving, Inc, 199 Mich App 149, 155; 

- 501 NW2d 213 (1993) The primary goal of statutory interpretation is to ascertain and give effect 
to the intent of the Legislature ShaNol v Catholic Social Services of Wayne Co, 455 Mich 604, 
61 1; 566 NW2d 571 (1997) The first step in determining intent is to look to the specific 
language of the statute Burr v Mt Brrghron, 215 Mich App 512, 516-17; 546 NW2d 273 (1996) 
When statutory language is clear and unambiguous, judicial interpretation to vary the plain 



meaning of'the statute is precluded United States Fideliy & Guaranty Co v Amerlsure Ins CO, 
195 Mich App I, 5; 489 NW7d 115 (1992) "Statutory language should be construed reasonably 
and the purpose of'the statute should be kept in mind " Bar?; supra at 5 I6 Unless defined in the 
statute, every word or phrase of a statute should be accorded its plain and ordinary meaning, 
taking into account the context in which the words are used People v Lee, 447 Mich 552, 557- 
58; 526 NW2d 882 (1994) Provisions of'a statute are not construed in isolation, but, rather; in 
the context of other provisions of' the same statute to give effect to the purpose of'the whole 
enactment Guitar v Bieniek, 402 Mich 152, 158; 262 NW2d 9 (1978) In examining the plain 
language of a statute, the maxim "expressio unius. err exclusio alterius," the expression of one 
thing is the exclusion of' another; means that the express mention of one thing in a statute implies 
the exclusion of other similar things Amerisure, supra at 6, 7 Similarly, "where powers are 
specificaIly conferred they cannot be extended by inference " Indeed, the inference is that it was 
intended that no other or greater power was given than that specified Eikhoff' v Charter 
Commission of City ofDetroit, 176 Mich 535, 540; 142 NW 746 (1913) Where an agency is 
charged to administer an act, as here, that agency's construction of'the statute must be given 
deference, although it cannot be used to overcome the statute's plain meaning Western Michi& 
Universiq Board of Control v Stare ofMichigan, 455 Mich 53 I, 544; 565 NW2d 828 (1997),, 

In these cases, we must look to the Natural Resources and Environmental Protection Acf 
- MCL 324 101 et seq ; MSA 13A 101 et seq, to determine whether plaintiff counties had the 

authority to require defendant to obtain a cohty permit pursuant to Part 91 for "earth changes" 
to well access roads, pipelines, and processiig facilities Specifically, we must look to the 
interactions of Part 91, the soil erosion and sedimentation control act (SESCA), MCL 324 9101 
et seq ; MSA 13A 9101 el seq, the administrative rules enacted pursuant to Part 91, AACS R 
323 1701-1714, and Part 615, the supervisor of wells act, MCL 324 61501 et seq ; MSA 
l3A 61501 el seq The stated purpose of Part 91 is to provide and implement "a unified 
statewide soil erosion and sedimentation conbol program" MCL 324 9103; MSA 13A 9103; 
MCL 324 9104; MSA 13A 9104 To accomplish this purpose, MCL 324 9105; MSA 13A 9105 
provides: 

(1) A couniy is responsible for the orlministration and enforcement of ihe 
rules throughout the county except within a city, village, or charter township that 
has in effect an ordinance conforming to this section and except with regard to 
land uses of' authorized public agencies approved by the department pursuant to 
section 91 10 

(2) The county board of commissioners, by resolutzon, shall designate a 
county agency, or a soil conservation district upon the concurrence of the soil 
conservation district, as the county enforcing agency responsible for administration 
and enforcement in the name of the county The resolution may set forth a 
schedule of' fees for inspections, plan reviews, and permits and may set forth other 
matters relafing to the aahrznisbafion and enforcement of this pmt and the rules 
A copy of the resolution and all subsequent amendments to the resolution shall be 
forwarded to the department Emphasis added ] 



MCL 324 9101(10); MSA 13A 9101(10) defines "mles" as "the rules promulgated pursuant to 
section 9104 " MCL 324 9104; MSA 13A 9104 states: 

Ihe deparbnent, with the assistance of'the department of agriculture, shall 
promulgate rules for a un@ed soil ero,sion and sedimentation control pr.ogram, 
including provisions for the review and approval of site plans, land use plans, or 
permits relating to erosion control and sedmentation control. The department 
shall notify and make copies of'proposed rules available to state, local, county, and 
public agencies affected by this part for review and comment before promulgation 
[Emphasis added] 

In accordance with these provisions in Part 91, the Department of Natural Resources 
(now the MDEQ) promulgated administrative rules establishing, in part, permit requirements for 
certain "earth changes "' AACS R 323 1701-1714 Not all persons seeking to make "earth 
changes" areiequired to apply for a permit under Part 91 Specifically, AACS R 323 1704 states, 
in pertinent part: 

(1) A land owner or developer who contracts for, allows or engages in an 
earth change in this state shall obtain a permit from the appropriate enforcing 
agency prior to commencement of an earth change which is rn connection with 
-my ofthe following land use achvitle5 which disturb 1 or more acres of land, or if 
the earth change is within 500 feet of a lake oi stream of'this state: 

* * * 

(g) Oil, gas, and mineral wells, except the installat~on of those wells under 
permitfrom the supervisor of wells and wherein the owner-operator is found by 
supervisor of wells to be in compliance with the conditions of the sediment act 
[Emphasis added j 

In Part 615, the supervisor of wells is granted broad powers over all matters related to the 
regulation of oil and gas wells, including the prevention of waste and the conservation of gas and 
oil MCL 324 61505, MSA 13A 61505, states: 

I h e  supervisor has jurisdiction and authority over the administration and 
enforcement of this part and all matters relating to the prevention of waste and to 
the cons~rvatibn of oil and gas in this slate The supervisor also has jurisdiction 
and control of &d over all persons and things necessary or proper. to enforce 
effectively this part and all matters relating to the prevention of waste and the 
conservation of' oil and gas [Emphasis added] 

"Waste" is defined in the statute to include, in part, "umeasonable damage to underground fresh 
or mineral waters," MCL 324 6150ip)(i)@); MSA 13A61501(P)(i)(B), and "unnecessary 
damage to or destruction of'the surface; soils; animal, fish, or aquatic iife; property; or other 
environmental values fiom or by oil and gas operations," MCL 324 61501@)(ii)@); MSA 
13A 61501(p)(i)@) ?he supervisor of wells is specifically empowered to "do whatever may be 



necessary with respect to the subject matter stated in this part to implement this part, whether or 
not indicated, specified, or enumerated," MCL 324 61506(a); MSA 13A61506(a) In addition, 
befo1.e a person begins drilling any well for oil or gas, he must apply for and receive a permit from 
the supervisor of wells MCL 32461525; MSA 13A 61525 "A permit shall not be issued to an 
owner or his or her authorized representative who has not complied with or is in violation of this 
part or any of'the rules, requirements, or orders issued or promulgated by the supervisor or the 
department " Id, 

In the Alcona case below, and thus the Alpena case by the application of' collateral 
estoppel, the trial court characterized the case as a jurisdictional dispute between Alcona and the 
supenisor of wells The exact issue addressed by the trial court is not completely clear Ihe 
court seemed to believe that the issue was one of preemption, although the court mentioned 
preemption with regard to both enforcement of Part 91 and implementation of a county's own 
system However, in our judgment, we must answer two questions to determine whether 
defendant w& required to obtain permits from the plaintiEcounties in these cases First, we must 
determine whether counties are ganted the authority under Part 91 to either enforce the act 01 
implement their own rules regarding soil and sedimentation Second, if counties cannot 
implement their own independent rules, we must determine whether Part 91 limits counties' 
authority to require permits for well access roads, pipelines, and processing facilities, in addition 

- to wellheads - 

Accordingly, to answer the first question and determine the authority of the counties here, 
we must look first to the language of Part 91 "It is elementary that a county has only such 
powers as have been granted to it by the Constitution or the State Legislature " Alan v Couniy of 
Wayne, 388 Mich 210, 245; 200 NW2d 628 (1972) MCL 324 9105(1); MSA 13A 9105(1) 
states that "[a] county is responsible for the arfministrotion and enforcement of the rules " 
(Emphasis added) Pursuant to this responsibility, a county shall implement a resolution, which 
"may set forth a schedule offees for inspections, plan reviews, and permits and may set forth 
other matters relatzng to the arfminlsmtzon and enforcement of thrs part and the rules " MCL 
324 9105(2); MSA 13A9105(2) (Emphasis added) "The rules" are defined by the statute to 
mean "the rules promulgated pursuant to section 9104 " MCL 324 910I(IO); MSA 
13A 9101(10) A plain reading of these provisions seems to evidence a clear Legislative intent t o  
vest counties with limited authority to enforce only the rules promulgated by the MDEQ The 
provisions do not contain language allowing counties to implement their own rules Since the 
power to enforce the rules was specifically conferred by the Legislature here, a reasonable 
inference is that it was intended that no other or greater power be given Erkhos supra at 540 
Thus, we will not infer a greater power, such as the power to implement separate county rules, 
unless such power is manifest within the statute in some way 

Second, looking to the context in which the language spec& to county authority is found, 
we note that MCL 324 9106; MSA 13A9106 provides that "[a] city, village, or charter township 
by ordinance mayprovrde for so11 erosion and sedimentation control on public and private land 
uses within its boundaries An ordnance may be more restrictive than this part and the 
rules " (Emphasis added) See Guiirn, supra at 158 Ihus, while the statutory language states 
that counties are to enact a resolution to "enforce" the MDEQ rules, cities, villages and townships 
are expressly authorized to enact ordinances that are more restrictive than the rules Under the 



maxim, "expression unius est exclusio alterius; " which means that the express mention of one 
thing in a statute implies the exclusion of' another, Amerisure, supra at 6, 7 ,  the grant of' authority 
to cities, villages, and township to provide for ordiiances more r.estrictive than the rules 
necessarily implies a restriction on county authority While the Legislature could have similarly 
provided authority for counties to adopt ordinances more restrictive than the state rules if it 
wanted, the absence of such a provision implies that the Legislature intended that counties only 
adopt resolutions that are not more restrictive than the rules Counties are to merely "eniorce" 
the rules as given In this case the maxim of interpretation supports the plain language analysis 
regarding county authority See Amerisure, supra at 6, 7 

Ihird, we recognize that the purpose of Part 91, the SESCA, is to protect Michigan 
waters and soil from the pollution of soil erosion and sedimentation through the implen~entation 
of a statewide program with uniform rules and guidelines to be "used both statewide and by local 
entities " Nemeth v Abonmmche, 457 Mich 16, 27-28; 576 NW2d 641 (1998) Given the 
purpose of a unified statewide soil erosion and control program, a necessary inference is that the 
Legislature would not authorize the implementation of a wide variety of different policies 
throughout the state Under the trial court's analysis allowing independent county implementation 
of soil erosion and sedimentation control plans, each county in the state could potentially enact a 
different set of rules This interpretation would essentially vitiate the statute's purpose of 
uniformity Although the Legislature could choose to specifically allow a separate county-by- 
county hplementation of policies, as it did wiih cities, villages, and townships in MCL 324 9106; 
MSA 13A 9106, we will not assume such a grant of authority in the face of the apparent purpose 
of a unified system of regulation Overall, our reading of the statute, providing for county 
enforcement of a unified policy set forth by the Legislature and the MDEQ, upholds the evident 
purpose of the statute, as well as its plain language 

Based on these factors, the trial court, in our judgment, improperly determined that 
counties were allowed to implement their own soil erosion programs in the Alcona case and thus 
improperly applied this determination to the Alpena case by collateral estoppel Instead, counties 
are only granted the authority by the Legislature to enforce the rules promulgated by the MDEQ 
Indeed, Alcona and Alpena do not seem to argue that they are granted any authority to implement 
their own rules Rather, they argue that their actions were merely enforcement of Part 91 and the 
administrative rules as they interpreted them Defendant, however, asserts that even if the 
counties did have the power to enforce the rules, the pennits issued under Part 615 exempted it 
from the permit requixements for well pads, flow lines, surface facilities, and access roads 
Accordingly, we must now address the second question at issue in these cases to determine 
whether plaintss were allowed to "enforce" Part 91 permit requirements for ancillary well 
functions 

To determine whether the Legislature and the MDEQ intended for "earth changes" 
connected with the access roads, pipelines, and processing facilities of wells to require Part 91 
permits where a Part 615 permit has already been issued, we must again look first to the language 
of the statute and rules at issue MCL 324 91 12; MSA 13A 9112 mandates that 

"[a] person shall not maintain or undertake a land use or emfh change governed by 
this part or the rules or gove~ned by an applicable local ordinance, except in 



accordance with this part and the rules or with the applicable local ordinance and 
pursuant to a permit approved by the appropriate county or local enforcing 
agency [Emphasis added ] 

Accordingly, we next examine the rules to determine what earth changes they govern: AACS R 
323 1704 states: 

(1) A land owner or developer who contracts for, allows or engages in an 
earth change in this state shall obtain a permit from the appropriate enforcing 
agency prior to commencement of' an e m h  change which is in connection with 
any of thefollowing land use activities which disturb 1 or more acres of' land, or if 
the earth change is within 500 feet of'a lake or. stream of this state: 

(g) Oii, gas, and mineral wells, except the installation of those weNs under 
permitfrom the supervisor of weNs and wherein the owner-operator is found by 
supervisor of wells to be in compliance with the conditions of the sediment act 
Emphasis added ] 

- As a preliminary matter, we assume, without deciding, that defendant's earth changes llfilled the 
conditions of section 1704(1) in order to address the exception to the permit requirement The 
exception language at issue specifically encompasses "the installation of those wells under permit 
from the supervisor of wells " While plaj~~tiffs agree that the wellhead itself is included under this 
exception, they do not believe that access roads, pipelines, and processing facilities are included 
within this language, and thus the counties should be able to enforce the permit requirement as to 
these activities regardless of the issuance of a Part 615 permit ' However, the plain language of 
the exception is not limited to "weIlheads" or any similar language explicitly limiting the permit 
exception to only the weli site itself Instead, the 51.3 portion of the r ~ l e  language exempts "the 
installation of those wells " In our judgment, this language seems to include a broader range 
of well facilities than merely the wellhead The installation of wells would seem to necessitate the 
use of access roads, pipelines, and processiig facilities: A well could not be set up without such 
facilities; they are an indispensable and integral part of the installation of a well and thus 
reasonably included within the exception language 

Second, we note that the "installation of those wells" language cannot be viewed in 
isolation, but instead must be viewed in context The rule itself does not simply limit the 
exception to the installation of wells, but ftu-ther states that the exception applies to "those wells 
under permit from the supervisor of wells " Thus, we must look to Part 615, the supervisor of 
wells act, to determine whether Part 615 permits apply to the additional parts of a well at issue 
here The supervisor of wells is granted broad powers over the administration of oil and wells in 
Part 615 An important part of those powers is the prevention of waste, which includes, in part, 
"umeasonab~e damage to underground fresh or mineral waters," MCL 324 61501(P)(i)@); MSA 
1 3 8  61501(P)(i)(B), and "unnecessary damage to or destruction of the surface; soils; animal, fish, 
or aquatic life; property; or other environmental values fiom or by oil and gas operations," MCL 
324 61501(P)(ii)(B); MSA 13A61501(P)(ii)(B) It is the declared policy of Part 615 that "this 



part is to be construed liberally to give effect to sound policies o f '  conservation and the prevention 
of' waste and exploitation " MCL 324 61502; MSA 13A 61502 We find no language here 
limiting the authority of'the supervisor of'wells only to the "well site," but instead the supervisor 
of' wells is granted authority over waste to soil and water in all "oil and gas operations." Thus, in 
our judgment, this includes soil erosion and sedimentation problems in connection with all parts of' 
a well, not just a wellhead. We believe that the supervisor of wells exercises control over the soil 
erosion and sedimentation questions involving access roads, pipelines, and processing facilities of 
oil and gas wells <ice they produce waste in connection with oil and gas wells Additionally, "[a] 
permit shall not be issued to an owner or his or her authorized representative who has not 
complied with or is in violation of this part or any of the rules, requirements, or or.ders issued or 
promulgated by the supervisor or the department." MCL 32461525; MSA 13A61525. 
Similarly, the Part 91 permit exception itself requires not only the Part 615 permit, but a finding 
by the supervisor of wells that the owner/operator of the wells is in compliance with Part 91,, 
rherefore, a well owner will not receive a Part 615 permit unless he complies with the waste 
requirements promulgated not just by the supervise; of wells, but also by the DMUMDEQ 
Considering the supervisor of wells' authority over all aspects of waste in relation to wellheads as 
well as anGary well facilities, it appears that any issued by the supervisor of wells would 
necessarily include such ancillary well facilities Consequently, in o u ~  judgment, "those wells 
under permit from the supervisor of wells" refers to wellheads and their necessary ancillary 

- . facilities; and earth changes that could potentially impact soil erosion and sedimentation control in 
connection with the ancillary parts of oil and gas wells would fall within the exception to the Part 
9 1 permit requirements 

Third, we again look to the purpose of' Part 91 to determine whether ow reading of the 
language of the exception is at odds with the stated intent of'the Legislature here. 'Ihe Executive 
Legislative Analysis, HB 4709, January IS, 1972, provides that "[tlhe purpose of this bill is to 
provide for a statewide soil erosion and sedimentation control program with uniform rules and 
guidelines which may be used both statewide and by local entities to control soil erosion and 
sedimentation." Nemeth, supra at 2'7 n 4 With this purpose of uniformity in mind, it would not 
be logical for the Legislature to allow control over soil erosion and sedimentation to be placed 
with both the county enforcing agencies as well as the supervisor of wells This dual control over 
access roads, pipelines, and processing facilities -. which could come into conDict since the 
supervisor of wells has its own rules for the prevention of waste and broader authority to do 
whatever is necessary for such prevention of waste - would undermine the Part 91 purpose of' 
statewide uniformity in this regard, The logical reason for the permit exception, consistent with 
the purpose of uniformity, would be to avoid duplicate regulation by both the supervisor of' wells 
and the counties The supervisor of wells must already enforce pollution controls relating to soil 
erosion and sedimentation control, and has special expertise with the problems of' oil and gas well 
waste 'Therefore, in our opinion, it is not surprising that the Legislature would provide for. a 
regulatory framework whereby the supervisor of wells enforced all of the waste management 
policies in relation to oil and gas wells, including soil erosion and sedimentation control Thus, in 
reading the exception to the county permit requirement logically with this purpose, we believe 
that earth changes in connection with wellheads, as well as access roads, pipelines, and processiulg 
facilities under permit from the supervisor of' wells, are exempt from the additional permit 
requirements of the Part 91 rules 



In support of our analysis of the administrative rules' exception to the earth changes 
permit requirement, we rely on an April 2, 1996 memorandum from the Director of the MDEQ, 
Russell J Harding This memorandum states that it is the MDEQ's position that "a Part 615 
permit to drill and operate shall exempt the following fiom the requirement to obtain a Part 91 
permit: well pads flow lines surface facilities roads constructed solely for the 
purpose of access to well sites and surface facilities " In addition, the memorandum "revise[d] 
and clarifTjed]" a previous, 1993 memo from the DNR The 1993 memorandum stated that 
counties were to have control over flow l i e s  for Antrim gas projects because such projects were 
generally not in compliance with Part 91; thus they did not q u w  under the well permit 
exception However, Harding determined that this finding was too broad, including some projects 
that were in compliance with Part 91 and that would have been excepted from the permit 
requirement Thus, Harding found that the 1993 memorandum did not comply with the 
requirements of the permit exception, and that pipelines should generally be included within the 
permit exception Also, the 1993 memorandum stated that counties had authority over access 
roads, which Harding disagreed with because access roads were a necessary and integral part of 
drilling and production operations, Part 615 extended to all phases of oil and gas operations, 
including roads, and Part 615 should take precedence under the exception Ihus, the agency that 
promulgated the rules in question supports the conclusion here that ancillary well facilities are 
included within the well permit exception 

- 
h contrast to this analysis, plaintiffs Ggue that two previous Attorney General opinions 

and the Supreme Court decision in Addison Twp v Gout, 435 Mich 809; 460 NW2d 215 (1990), 
mandate that we find that it is counties, and not the supervisor of wells, that are given control 
over soil erosion and sedimentation problems in the ancillary parts of' wells With regard to the 
two Attorney General opinions, plaintiffs argue that a finding that the general exceptions for 
mining and logging fiom Part 91 did not extend to ancillary and support facilities, such as access 
roads, ore transport routes, and processing plants and mills, must be extended by analogy to the 
permit exception for weUs here See OAG, 1997, No 6937, p 109 (April 7, 1997); OAG, 1994, 
No 6818, p 354 (September 15, 1994) However, two things distinguish the mining and logging 
exceptions &om the well exception in our case First and foremost, mining and logging are 
exempted from all portions of Part 91. There is no soil erosion and sedimentation control over 
mining or logging In contrast, wells are not contained within this general exception language and 
are not exempt &om soil erosion and sedimentation control Wells are exempt only from the 
s p e f i c  requirement of obtaining a soil erosion permit from the county under Part 91 Thus, we 
cannot merely apply the conclusions regarding the general exceptions to the more narrow permit 
exception Second, following from the first factor, we note that the overall statutory purpose of 
protecting the environment is only furthered if the mining and logging language is nanowly 
construed Since logging and mining are completely exempt from Part 91, there is a gap in soil 
erosion legislation of these pursuits The Attorney General opinions were an attempt to l i t  the 
allegedly adverse impact these exceptions would have on the purpose of the statute by applying 
Part 91 to the related facilities of logging and mining such as access roads In contrast, wells are 
not only still covered by Part 91, but are also covered by Part 615 There is certainly no gap in 
soil erosion legislation with regard to wells or their integrai facilities Our reading of the permit 
exception simply exempts well owners from the requirement to obtain a Part 91 permit, since they 
must already obtain a Part 615 permit which requires adherence to soil erosion legislation Thus, 



we see no need to follow the conclusions of the Attorney General opinions since the reasoning 
does not apply to the cases before u s  See also Michigan ex rel Oakland Co Pro,secutor v Dep't 
of Corrections; 199 Mich App 681,691; 503 NW2d 465 (1993), 

With regard to the Supreme Court decision in Addison, supra, the Court held in that case 
that according to the language of'the Township Rural Zoning Act (TRZA), the jurisdiction of'the 
supervisor of wells preempted the TRZA only with respect to oil and gas well sites and did not 
extend to processing plants and pipelines There are several important distinctions between 
Addison and the cases before us that make Addison inapplicable here, in our judgment First, 
Addiron dealt with statutory construction of the Township Rwal Zoning Act (TRZA), MCL 
125 271; MSA 5.2963(1) and its connection to the supervisor of wells act Addison, supra at 
812 It did not even mention Part 91, the SESCA, or. administrative rules promulgated pursuant 
to Part 91, Therefore, Addiron does not address the same statute or the same connection 
between the statute and the supervisor of wells act that is before us here. Second, Addison is a 
case about the preemption of powers that were already granted by the Legislature to townships 
through the TRZA Addison, supra at 814-15 In contrast, in our cases, preemption is not the 
question: There is no separate statute empowering counties to regulate soil erosion permits 
Instead, we must determine whether the Legislature intended to grant any authority to counties to 
enforce such permit requirements for. ancillary well functions Third, the construction in Addison 

- necessarily dealt with completely different language than that in Part 91 and the Part 91 
administrative rules Although plaintiffs argue that we need only look to the word "wells" in 
both statutes, we disagree; when reading statutory language, we must take into account the 
context in which words are used Lee, supra at 557-58 

Fourth, the Addison Court determined that the purpose of'the IRZA, to encourage or 
regulate the proper use of' land and natural resources, did not conflict with that of the supervisor 
of wells to prevent waste, nor was uniformity necessary to effectuate the purposes, Addison, 
supra at 815 However, here, the logical reason for the permit exception, given the Part 91 
purpose of' uniform rules, would be to avoid duplicate regulation by both the supervisor of' wells 
and the counties Ihus, the different statutory purposes between Part 91 and the TRZA also 
make Addison inapplicable to our. cases,, Fifth, in Adciison, the DMI filed a brief'in support of the 
township's right to zone, <ice the regulation of location and duration of a gas processing plant in 
ihat case did not regulate or control the operation of oil or gas wells or interfere with the 
authority vested in the supervisor of wells, Addison, supra at 8 18 n5, 821 (I-evin, J.. concuning) . 
However., the DNR hrther stated that certain zoning regulations of ancillary facilities that affected 
authority "critical to the operation of'the wells" might be impermissible Ihus, as defendant 
argues, the DNR itself would not have simply limited the application of the TRZA language to 
well sites, but would have instead applied the TRZA language to preempt township zoning where 
such zoning actually impacted on the supervisor. of wells' jurisdiction relative to wells This is 
consistent with our determination here, in part, that since the supervisor of'wells has the authority 
to control soil erosion and sedimentation problems in ancillary well functions, the language of'the 
permit exception applies to these ancillary well functions 'Thus, although Addison appears in 
some respects to deal with a similar issue to that in the cases before us, we find the distinctions 
between these cases to be significant and, ultimately, dispositive that Auifison does not compel a 
particular conclusion in the instant case. 



On the basis of'these factors, we conclude that the ancillary well facilities such as access 
roads, pipelines, and processing plants are included within the Part 91 permit exception for "the 
installation of those wells under permit from the supervisor of' wells , ,, " AACS R 
323 1714(1)(g) Counties cannot requi~e well owners and operators to obtain permits pursuant to 
Part 91 for wellheads, access roads, pipelines or processing facilities where they have a permit 
fiom the supervisor of wells and are found by the supervisor of'wells to be in compliance with the 
conditions of the sediment act Id Allowing counties to require Part 91 permits with regard to 
these ancillary well facilities would ignore the plain language of the exception, view such language 
in isolation in spite of'the fact that the language refers to Part 615, the supervisor of' wells act, and 
thwart the purpose of' the soil erosion and sedimentation control statute by allowing dual 
regulation In our judgment, therefore, the trial court improperly granted Alcona's and Alpena's 
motions for summary disposition lo 

Since the trial court also improperly determined that plaintiff counties could require Part 
91 soil erosion permits for ancillary well facilities under permit from the supervisor of wells in 
Docket No 196934, and applied this determination to Docket No 199408 through collateral 
estoppel, we reverse the ma1 court's grant of summary disposition in these cases and remand for 
further proceedings in accordance with this opinion 

-. Reversed and remanded We do not retain - jurisdiction 

Id Stephen 1 Markman 
Id Barbara B MacKenzie 
/sf Richard A Bandstra 

" 'Supe~sor '  or 'supervisor of wells' means the department" MCL 324 61501(n); MSA 
l5A 6 1501 (n) "'Department' means the dir ector of the department of natural resources >, 

MCL 324 3010); MSA !3A 301(b) 
2 During the pendency of this case, the Department of'Natural Resources was divided into two 
separate organizations the Department of' Natural Resources and the Department of 
Environmental Quahty Pxesently, the supervisor of wells is under the jurisdiction of the MDEQ 

Alcona County contends that although its policy is labeled as an "ordinance," it is actually only a 
regulation to enforce Part 91 and its administrative rules. 
4 The same trid judge presided over both cases consolidated in this appeal 
5 "'Earth change' means a human-made change in the natural cover or topogxaphy of land, 
including cut and fill activities, which may result m or contribute to soil erosion or sedimentation 
of the waters of the state Earth change does not include the practice of plowing and tilling soil 
for the purpose of crop production " MCL 324 9101(5); MSA 13A 9101(5) 

On appeal, defendant argues that a factual dispute existed as to whether defendant's actual earth 
moving activities were "earth changes" as defined by MCL 324 9101(5); MSA 13A 9101(5), or 
whether defendant's earth moving activities "disturb[ed] one or more acres of' land, or if' the earth 
change [was] within 500 feet of a lake or stream" so as to require a permit. Defendant argues 
that this factual dispute should have precluded summary disposition for plaint8 in Docket NO. 



196934 However, we note that the trial court only granted partial summary disposition in favor 
of plaintiff, reaching only the issues regarding county authority and specifically not addressing 
these factual questions Moreover, neither party has provided this Court with any factual basis for. 
resolving these issues Iherefore, this opinion does not address these issues and is limited to the 
issues decided by the trial court 

' Although the trial court in the Alcona case found that defendant did have a permit ftom the 
supervisor ofwells, these was no such finding in the Alpena case Defendant claims to hold Part 
615 permits for all ofits wells 

Although an agency's construction of a statute cannot be used to overcome a statute's plain 
meaning, M B o a r d  of Conhol, supra, given that the MDEQ's finding here is plausible and is 
consistent with the language of the statute, it is entitled to reasonable deference, see M~chlgan ex 
re1 Oakland Co Prosecutor v Depwmteni of Cor7echons, 199 Mich App 581, 692; 50; NW2d 
465 (1993) 

Ihe IRZA states: "A township board shall not regulate or control the hilling, completion, or 
operation of oil or gas wells, or other wells drilled for oil or gas exploration purposes and shall 
not have jurisdiction with reference to the issuance of permits for the location, drilling, 
completion, operation, or abandonment of those weUs fie jurisdiction relative to weNs shall be 
vested --exclusively in the supervisor of wells of this state " MCL 125 271; MSA 5 2963(1) 
(Emphasis added) 
10 Defendant appeals the trial court's adoption of the Alcona decision through collateral estoppel 
However, since we determine that no county has the authority to require Part 91 permits for the 
ancillary well facilities at issue here, we need not address the collateral estoppel issue Defendant 
also appeals the trial court's order to strike its jury demand Although we must remand this case 
for an application of this opinion, we have effectively disposed of the case through our 
determination that counties cannot require well owners with Part 615 permits to obtain Part 91 
permits fiom the counties During oral arguments on appeal, Alpena's counsel conceded that 
there was no reason to address the jury issue if' this Court determined that Alpena could not 
require defendant to obtain a county permit for its ancillary well facilities which were under permit 
from the supervisor of wells Thus, we will not address this issue either 




