
FRANK VENUTO P36913 Di::PT.Of 
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Attorneys for Plaintiffs 
CHARLES SCHWAB & CO., INC. and 
THE CHARLES SCHWAB CORPORATION 

STATE OF MICIDGAN 

CIRCUIT COURT FOR THE 30th JUDICIAL DISTRICT 

INGHAM COUNTY 

ANITA G. FOX, DIRECTOR OF THE 
MICHIGAN DEPARTMENT OF 
INSURANCE AND FINANCIAL 
SERVICES, 

Petitioner, 

vs. 

PA VONIA LIFE INSURANCE 
COMPANY OF MICIIlGAN, 

Respondent. 

CASE NO. 19-504-CR 
HON. WANDA M. STOKES 

OBJECTIONS TO THE PAVONIA LIFE 
INSURANCE COMPANY'S PLAN OF 
REHABILITATION FILED BY CHARLES 
SCHWAB & CO., INC. AND 
THE CHARLES SCHWAB CORPORATION 

Charles Schwab & Co., Inc. and The Charles Schwab Corporation hereby submit their 

objections to the Pavonia Life Insurance Company of Michigan's Plan of Rehabilitation. 

I. INTRODUCTION 

On January 10, 2019, Charles Schwab & Co., Inc. and The Charles Schwab Corporation 

("Schwab") filed its Complaint in the Superior Court of the State of California against Pavonia Life 

Insurance Company of Michigan ("Pavonia") and other defendants for contract, tort and statutory 

claims arising from Corporate Owned Life Insurance policies owned by Schwab ("California 
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Action"). On April 4, 2019, Schwab filed its First Amended Complaint in the California Action, 

which added The Lincoln National Life Insurance Company ("Lincoln") as a defendant. (The First 

Amended Complaint is attached hereto as Exhibit A.) 

On July 9, 2019, Pavonia was placed into rehabilitation by the Michigan Department of 

Insurance under the jurisdiction of this Court. Lincoln is not named as a party to the Pavonia 

rehabilitation. The Special Deputy Rehabilitator overseeing the rehabilitation asserts that the 

California Action is enjoined from proceeding against Lincoln because Pavonia agreed to defend 

Lincoln in the California Action. Beginning in September 2019, counsel for Schwab and counsel 

for the Special Deputy Rehabilitator entered into discussions to stay the California Action as to 

Pavonia and Lincoln pending the potential sale of Pavonia to Aspida Holdco LLC.1 During those 

discussions, the Special Deputy Rehabilitator made the following representations (through his legal 

counsel): 

• In the event the Pavonia sale to Aspida/ ARES is finalized, the Pavonia rehabilitation 

will be terminated, the stay lifted, and Schwab can continue to pursue its litigation 

against Pavonia and Lincoln in the California Action as if the Pavonia Rehabilitation 

was never put in place; and 

• In the event the Pavonia sale is not finalized, the Rehabilitator will decide whether to 

adjudicate the Schwab claims as to Pavonia and Lincoln through the rehabilitation in 

Michigan or to allow the claims to proceed in the California Action. (See September 

25, 2019 E-mail attached as Exhibit B.) 

While Schwab is agreeable to those terms, it maintains that it reserves and does not waive 

its right to contend that the claims asserted against Pavonia and Lincoln in the California Action 

should not be adjudicated through the rehabilitation in Michigan. Because Lincoln is a separate 

insuring entity with wholly distinct legal obligations to Schwab, the Pavonia rehabilitation and 

potential sale has no legal effect on Lincoln's obligations to Schwab. 

II. OBJECTION 

1 To date, the terms of the stipulation have not been finalized. 



I 

Based on the foregoing, Schwab objects to the inclusion of Schwab's claims against Lincoln 

in the Pavonia Plan of Rehabilitation. 

Dated: October_, 2019 VENUTO & ASSOCIATES, PLLC 

By: ______________ _ 

FRANK VENUTO P36913 
Attorneys for Plaintiffs 
CHARLES SCHWAB & CO., INC. and 
THE CHARLES SCHWAB CORPORATION 
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CASE NAME: ANITA G. FOX, DIRECTOR OF THE MICHIGAN DEPARTMENT OF 
INSURANCE AND FINANCIAL SERVICES v. PAVON/A LIFE 
INSURANCE COMPANY OF MICHIGAN 

ACTION NO.: CIRCUIT COURT FOR THE 30th JUDICIAL DISTRICT INGHAM 
COUNTY, Case No. 19-504-CR 

PROOF OF SERVICE 

I am a resident of the State of Michigan. My business address is 334 Townsend, Lansing, 
MI 48933. I am employed in Ingham County where this service occurs. I am over the age of 18 
years, and not a party to the within cause. I am readily familiar with the normal business practice 
for collection and processing of material for mailing with the U.S. Postal Service, and that 
practice is that material is deposited with the U.S. Postal Service the same day as the day of 
collection in the ordinary course of business. 

On the date set forth below, following ordinary business practice, I served a true copy of 
the foregoing document(s) described as: 

OBJECTIONS TO THE PAVONIA LIFE INSURANCE COMPANY'S PLAN OF 
REHABILITATION FILED BY CHARLES SCHWAB & CO., INC. AND 

THE CHARLES SCHWAB CORPORATION 
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Y MAIL) I caused such envelope(s) with postage thereon fully prepaid to be 
placed in the United States mail at Lansing, Michigan. 

James Gerber 
Special Deputy Rehabilitator 
Michigan Department of Insurance 
and Financial Services 
530 W. Allegan Street, 7 

th 
Floor 

Lansing, MI 48933 

Christopher L. Kerr 
Assistant Attorney General 
Michigan Department of Attorney General 
Corporate Oversight Division 
P.O. Box 30736 
Lansing, MI 48909 

~ate) I declare under penalty of perjury under the laws of the State of Michigan that 
the above is true and correct. 
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STEPHEN A. SCOTT (SBN 67467) 
(sscott@hayesscott.com) 
CHARLES E. TILLAGE (SBN 177983) 

ELECTRONICALLY (ctillage@hayesscott.com) 
CHRISTOPHER K. WONG (SBN 300543) FILED 
( cwong@hayesscott.com) Superior Court of California, 

County of San Francisco HA YES SCOTT BONINO ELLINGSON 
GUSLANI SIMONSON & CLAUSE LLP 04/04/2019 

Clerk of the Court 999 Skyway Road, Suite 310 
BY:DAVID YUEN San Carlos, CA 94070 Deputy Clerk 

Telephone: (650) 637-9100 
Facsimile: (650) 637-9101 

LOWELL HAKY (SBN 178526) 
(lowell.haky@schwab.com) 
BARRY D. BROWN JR (SBN 233544) 
(ban:y.brown@schwab.com 
CHARLES SCHWAB & CO., INC. 
211 Main Street 
San Francisco, CA 94105 
Telephone: 415.667.9158 
Facsimile: 800. 977 .3220 

Attorneys for Plaintiffs 
CHARLES SCHWAB & CO., INC. and 
THE CHARLES SCHWAB CORPORATION 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO 

CASE NO. CGC-19-572711 
California corporation, and THE 
CHARLES SCHWAB CORPORATION, a 

CHARLES SCHWAB & CO., INC. a 

FIRST AMENDED COMPLAINT FOR 
DAMAGES AND EQUITABLE RELIEF Delaware corporation, 

Plaintiffs, DEMAND FOR JURY TRIAL 

vs. 

PAVONIA LIFE INSURANCE 
COMPANY OF MICHIGAN, a Michigan 
Corporation; ENST AR (US) INC., a 
Delaware Corporation; ANDESA 
SERVICES, INC., a Pennsylvania 
Corporation; THE LINCOLN NATIONAL 
LIFE INSURANCE COMP ANY, an 
Indiana Corporation; and DOES 1 through 
50, 

Defendants. ____________ __, 

935896 
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Plaintiffs Charles Schwab & Co., Inc. ("CS&Co.") and The Charles Schwab Corporation 

("CSC") ( collectively "Schwab") herein allege as follows: 

I. 

NATURE OF THE ACTION 

1. Through this lawsuit, Schwab seeks to recover death benefits and interest payments 

due on death claims, along with other obligations that are due under two group life insurance 

policies known as Corporate Owned Life Insurance ("COLP') policies. 

2. A COLI policy is a life insurance policy that is purchased and paid for by a 

corporation and insures the lives of the corpo~tion's designated employees with the corporation 

being the owner and beneficiary of the policy. In addition to certain tax advantages, COLI policies 

have been utilized to offset the cost of employee benefits. The Schwab COLI policies also financed 

a $5,000 death benefit payable to the personal beneficiary designated by each employee insured 

under the COLI policies in the event that that employee died. 

3. Although the Schwab COLI policies are structured as a means to assist with the 

payment of employee benefits, the policies are an asset of the corporation and are not regulated by 

ERISA laws. 

4. COLI policies are governed by general insurance principals and applicable insurance 

laws and regulations. Under these standards, an insurer is obligated to pay the death claims in 

connection with insured deaths that occur while the COLI policies remain in force along with 

interest on death claims that are not paid within 30 days of the date of death of the insured. The 

insurer is also required to assure that there is a transfer of insurance risk to the insurer under the 

COLI policies. And finally, an insurer is prohibited from violating its contractual commitments 

under the governing documents of the COLI policies, including its commitment to distribute to the 

policy owner (Schwab in this case) the cash surrender values (and reseives if the policy owner 

waives its right to claims for currently unreported deaths that occurred during the term of the COLI 

policies) upon surrender of the COLI policies. 

5. Hawai'i and Delaware law govern Schwab's recovery of COLI policy benefits and 

reserves unlawfully withheld as more fully described and identified in this Complaint. 
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II. 

THE PARTIES 

6. Plaintiff CSC is a Delaware corporation, with its principal place of business at 211 

Main Street, San Francisco, California 94105. Plaintiff CS&Co. is a California corporation with its 

principal place of business at 211 Main Street, San Francisco, California 94105. 

7. Defendant Pavonia Life Insurance Company of Michigan ("Pavonia") is a Michigan 

life insurance corporation with its principal place of business at 180 Mount Airy Road, Suite 101, 

Basking Ridge, New Jersey 07920. Pavonia is authorized to do business in many states, including 

California, and does business in California Pavonia is a successor company to Household Life 

Insurance Company. Pavonia was directly involved in the investigation of death benefits due under 

Schwab's COLI policies, the payment of claims, the evaluation and denial of policy benefits, claims 

handling decisions, and the bad faith conduct giving rise to the claims stated herein. 

8. Defendant Enstar (US) Inc. is a Delaware Corporation with its principal office 1in 150 

2nd Avenue North, 3rd Floor, St. Petersburg FL 33701. Enstar (US) is licensed by the California 

Department of Insurance and conducts business in California as an insurance administrator. Enstar 

(US) also designated a California Corporation as its agent for service of process. As further 

alleged below, corporate officers for Enstar (US) were directly involved in the investigation of 

death benefits due under tl1e COLI policies, the evaluation and denial of policy benefits, claims 

handling decisions, and the bad faith conduct giving rise to the claims stated herein. Enstar (US) 

also directed the wiring of a payment of COLI policy assets to Schwab on April 4, 2016 after 

Schwab surrendered the COLI policies on October 27, 2015. 

9. By engaging in the unilateral conduct as herein alleged, Enstar (US) aided and 

abetted Pavonia's breach of contract and breach of the implied covenant of good faith and fair 

dealing. 

10. Defendant Andesa is a Pennsylvania corporation doing business in many states, 

including California, with its principal place of business at 6575 Snowdrift Road, Suite 108, 

Allentown, PA 18106. On information and belief, at or around the time the COLI policies were 

2s issued to Schwab, Andesa entered into a contract whereby it was retained by Alexander Hamilton, 
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and subsequently by Pavonia, to administer the COLI policies. That administration included the 

calculation of the amounts owing to Schwab by Pavonia under the COLI policies, and providing 

monthly COLI financial reports to Schwab on behalf of Pavonia that were the responsibility of 

Pavonia. Andesa also was responsible for identifying the occurrence of deaths, obtaining death 

certificates, and assembling the proofs of claims on behalf of Pavonia to be given to Schwab for 

submission to Pavonia. Andesa was required to do so in a non-negligent manner and in compliance 

with all governing laws. Schwab is an intended third-party beneficiary to the contract between 

Andesa and Pavonia. 

I l. Plaintiff is informed and believes, and on that basis alleges, that defendant Lincoln 

National Life Insurance Company ("Lincoln National") is an Indiana corporation with its principal 

place ofbusiness located at 1300 South Clinton Street, Fort Wayne, IN 46802. Lincoln National is 

qualified to do business in the State of California and conducts business in California. Lincoln 

Nationallis a successor company to Alexander Hamilton in fact and in law and Lincoln National 

retained the contractual obligations as the insurer on the two COLI policies after it became a 

successor insurance company. 

12. In October 1995, Lincoln National's predecessor company (Jefferson Pilot Financial 

Insurance Company) entered into a reinsurance agreement with Pavonia's predecessor company 

(Household Life Insurance Company) whereby Household Life became a reinsurer and coinsurer 

with Jefferson Pilot on the COLI policies and.agreed that it would equally assume and be 

responsible for all policy obligations, including the, but not limited to, the obligation to handle and 

pay policy benefits. The reinsurance agreement further provided that Lincoln National would 

equally assume and be responsible for all policy obligations to handle and pay policy benefits. 

Subsequently, Household Life changed its name to Pavonia and Pavonia thereafter assumed the 

obligations and liabilities under the reinsurance agreement. Jefferson Pilot was acquired by Lincoln 

National and Lincoln National thereafter assumed the obligations and liabilities under the 

reinsurance agreement. 

/// 

Ill 
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13. On information and belief, under the tenns of the reinsurance agreement, Pavonia 

and Lincoln National were acting as agents for each other as it pertained to obligations owning to 

Schwab under the COLI policies. 

14. Pursuant to the reinsurance agreement, Pavonia and Lincoln National were 

coinsurers under the COLI policies and each had equal obligations to pay all claims as herein 

alleged. 

15. Schwab is an intended third-party beneficiary to the reinsurance agreement between 

Pavonia and Lincoln National. 

16. Pavonia and Lincoln National are al.so estopped from asserting that they are not 

obligated to pay claims as insurers wider the COLI policies based on their respective conduct as 

herein alleged. 

17. The true names and capacities, whether corporate, associate, individual, or 

otherwise, df defendants DOES 1 through 50, inclusive, are unknown to plaintiff, who therefore 

sues such defendants by such fictitious names. Each of the defendants designated here as a DOE is 

legally responsible in some manner for the events and happenings referred to in this complaint and 

caused injuries and damages proximately thereby to plaintiff, as alleged in this complaint. Plaintiff 

will ask leave of court to amend this complaint to show their names and capacities when they have 

been ascertained. 

18. Plaintiffs are infonned and believe, and thereby allege, that at all times herein 

mentioned, Defendants, including DOES 1 through 50, were the principals, agents,joint venturers, 

alter egos, and/or co-conspirators of each of the other defendants, and in doing the things herein 

described, were acting in the course and scope of such agency and/or conspiracy with the 

knowledge, permission and/or consent of the other defendants. 

Ill. 
JURISDICTION AND VENUE 

19. This Court has general subject matter jurisdiction over the claims alleged in this 

Complaint and the amount in controversy is in excess of the jurisdictional minimwn of this Court. 

Ill 
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20. Venue is proper in this Court pursuant to California Code of Civil Procedure section 

395(a) because none of the Defendants reside in California and Schwab can designate the 

appropriate County under such circwnstances. The COLI policies were assets of Schwab that were 

held in California, which is the location of Schwab's headquarters. 

IV. 

CHOICE OF LAW 

21. As alleged in more detail below, Hawai'i law applies in the interpretation of the 

COLI policy issued to CS&Co. in Hawai'i because that policy form was filed with and approved by 

the Hawai'i Department oflnsurance for sale in Hawai'i. The application for the Hawai'i policy 

identified Hawai'i as the governing law. The Hawai'i policy was delivered to CS&Co. in Hawai'i 

by a local Hawai'i agent licensed in Hawai'i. The application for the Hawai'i policy was executed 

by an officer of CS&Co. in Hawai 'i. The appJication was endorsed by the contracting parties and 

the application was incorporated into the Poliby by the contracting language. The insurable interest 

laws and other laws ofHawai'i govern the Hawai'i policy. Furthermore, one of the six unpaid 

death claims pertains to an insured who lived and died in Hawai'i, and all six of the current 

disputed unpaid death claims pertain to persons insured under the policy. 

22. Delaware law applies in the interpretation of the Delaware policy issued to CSC 

because the Delaware policy fonn was filed with and approved by the Delaware Department of 

Insurance and was approved for sale in Delaware. In addition, the application for the insurance 

identified Delaware as the governing law, the Delaware policy was delivered to Schwab in 

Delaware by a local Delaware agent licensed in Delaware. The application for the Delaware policy 

was executed by an officer of Schwab in Delaware. The application was endorsed by the 

contracting parties and the application was incorporated into the Policy by the contracting language. 

In addition, Delaware insurable interest and other laws govern the Delaware policy. 

Ill 

/// 

Ill 

Ill 
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1 v. 
2 THE FACTS 

3 A. Procurement of the Hawai'i and Delaware Policies 

23. In or around December 1994, Alexander Hamilton issued one COLI policy to 4 

CS&Co. in Hawai'i ("HI Policy") and another COLI policy to CSC in Delaware ("DE Policy"), 5 

collectively the "Policies." Following a series of name changes, transfers and/or acquisitions, the 6 

insurer's obligation under the two Policies were subsequently transferred to Pavonia and Lincoln 7 

National and were administered by Andesa on behalf of Pavonia and Lincoln National. 8 

24. The HI Policy is a fixed premium, group whole life insurance policy providing for 9 

1 o fixed premium payments payable for the lifetime of each insured under the HI Policy pursuant to 

which a death benefit was payable to CS&Co. at the insured's death. The 5,514 CS&Co. 11 

employees who were insured under the HI Policy at inception were entitled to designate a 12 

beneficiary to receive a $5,000.00 benefit payable in the event of the insured's death, such benefit 13 

being paid by Schwab and funded by the HI Policy. The HI Policy and the application for the HI 14 

15 Policy are attached as Exhibit A. 

25. The HI Policy was one policy obtained under one application and the HI Policy was 16 

issued to insure the lives of all of the employees who were insureds under the one Policy. 17 

26. The HI Policy was issued with Hawai 'i expressly stated in the application as the 18 

l9 applicable jurisdiction. Hawai'i was selected because_the Hawai'i Department oflnsurance had 

20 collaborated with Alexander Hamilton to make Hawai'i the applicable jurisdiction for the explicit 

21 purpose of generating significant premium tax revenues for the benefit of Hawai'i as an offset to a 

22 guarantee fund obligation that Alexander Hamilton owed to Hawai'i. 

27. The HI Policy was issued and delivered to CS&Co. in Hawai'i by Alexander 23 

24 Hamilton on December 1, 1994. The HI Policy was a COLI because CS&Co. was the sole premium 

25 payer, owner, and beneficiary of the HI Policy. The HI Policy is a retail group life insurance 

26 contract falling in the class of COLI used to offset the cost of employee benefits for employees of 

27 companies like CS&Co. 

28 /// 
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28. CS&Co. paid premiums on the lil Policy in the amounts of$39,416,110 and 

$38,643,746, in 1994 and 1995 respectively. 

29. The DE Policy is a fixed premium, group whole life insurance policy providing for 

fixed premium payments payable for the lifetime of each insured under the DE Policy pursuant to 

which a death benefit was payable to CSC at the insured's death. The DE Policy was issued and 

delivered to CSC in Delaware on December 1, 1994. The DE Policy also was a COLI because CSC 

was the sole premium payer, owner, and beneficiary of the DE Policy. CSC paid premiums on the 

DE Policy in the amount of $2,268,297 and $1,993,901, in 1994 and 1995 respectively. The 

employees who were insured under the DE Policy were entitled to designate personal beneficiaries 

who would receive a $5,000.00 benefit paid in the event of the insured's death, such benefit being 

paid by Schwab and funded by the DE Policy. The DE Policy and its application are attached as 

Exhibit B. 

30. The DE1 Policy was one life insurance policy obtained under one application and the 

DE Policy was issued to insure the Jives of all of the employees who were insureds under the one 

DE Policy. 

31. Each of the HI and DE Policies provide that death benefits are payable to the 

beneficiary (CS&Co. and CSC respectively) upon the death of the insured. 

32. Neither the HI Policy nor the DE Policy featured a "separate account" segregated 

from the Pavonia and Lincoln National general accounts solely for the benefit of either CS&Co. or 

CSC. See HRS §431: 1 0D-118(a) and 11 Del.C. §2932(a). 

33. The laws in Hawai'i and Delaware provide for a statutory scheme that regulates life 

insurance policies that are delivered in those States. Such laws are incorporated into the HI Policy 

and the DE Policy by virtue of the Compliance With Law provision in the Policies. 

34. In addition to the express terms of the Policies, Schwab purchased the Policies in 

reliance upon a letter from Alexander Hamilton to Schwab dated November 28, 1994 in which 

Alexander Hamilton gave certain warranties and agreed to certain pricing terms (the "Guarantee 

Letter"). The Guarantee Letter governed the relationship when Schwab applied for the Policies, 

paid the premiums at inception, and throughout the almost twenty-year relationship. Schwab relied 

93S896 -7-
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on the terms and representations contained in the Guarantee Letter. The Guarantee Letter is 

attached as Exhibit C. 

35. Alexander Hamilton warranted in its Guarantee Letter that it issued the HI Policy 

and the DE Policy in reliance upon infonnation submitted by Schwab relating to the considerable 

costs in the event of the death of Schwab employees, and specifically waived Alexander Hamilton's 

rights to assert the defense of lack of insurable interest with regard to any death claims presented by 

Schwab. 

36. The Guarantee Letter warranted that the Policies satisfied the definition of life 

insurance under Section 7702 of the Internal Revenue Code ("Code"), and that administration 

procedures and computer software would be monitored and updated continuously to assure 

continued compliance of the Policies with the ''various federal tax qualification requirements." One 

of those ''various federal tax qualification requirements" included the definition of a Qualified 

Nonguaranteed Contract under Section 419 of the Code and its requirement that stabilization 

reserves be reasonable. 

3 7. The Guarantee Letter also provided that there would be a claims stabilization reserve 

("Reserve") that "wiH assist in management of the mortality charge rate level and will be considered 

cash value not available for policy loans" and that "[ u ]pon plan termination, the reserve will reserve 

will [sic] be returned as cash value subject to release from Schwab on incurred but unreported 

claims." Incurred but not reported ("IBNR") claims pertain to the deaths of insureds which have 

occurred but about which neither the policyholder nor the insurer have current knowledge. 

38. The Guarantee Letter made numerous representations regarding the limited number 

of charges that could be imposed on the Policies including, among other things, the statements in 

the Guarantee Letter and confinned in Andesa monthly financial reports, guaranteeing that those 

charges would be limited to a 3% premium expense charge after year one; a monthly 

administration fee of $1.50 per insured in the first seven policy years and $2.00 per insured 

thereafter (the percent of premium charge and the per insured charge collectively, "Expense 

Charges"); a policy loan interest rate indexed to a specified Moody's Baa corporate bond yield 

average, cost of insurance ("COi", referred to as "mortality charge" in the Guarantee Letter) to be 

935896 
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t charged against the cash surrender value ("Surrender Value") for transfer to the insurer's general 

account (and to be tracked by Andesa on behalf of the insurer); and a 3% retention factor as a 

percentage of each death claim payment. 

39. The Policies featured Surrender Values which accrued interest and were guaranteed 

by the insurer's general account 

40. The Reserve pertaining to the HI Policy and the Reserve pertaining to the DE Policy 

were accounting entries tracked by Andesa on behalf of Pavonia and Lincoln National for the 

purpose of monitoring their profitability from COi charges under the Policies, and provided 

assurance to Schwab that Alexander Hamilton and Pavonia would not be able to take "excess" 

mortality-related profits (i.e., profits over and above what was stipulated in the Guarantee Letter to 

be 3% "retention ... of each death claim payment''). 

41. Each of the Schwab employees insured under the Policies at inception were informed 

~y letter that Schwab intended to insure their lives and that J'Schwab will purchase, own, and be the 

beneficiary of, an insurance policy on the life of each employee." The employees were further 

infonned by that same letter that they would have the right to name the beneficiary of a death 

benefit in the amount of$5,000 payable in the event of the employee's death (the "Death Benefit 

Only Plan" or "DBO Plan") if they did not object to Schwab purchasing life insurance with Schwab 

as the owner and the beneficiary. 

42. Each employee was given the right to withhold his or her consent to Schwab 

purchasing the Policies with Schwab as the owner and the beneficiary. Furthermore, consenting 

employees had a right of revocation that remained a continuing contractual right after issuance of 

the HI Policy by virtue of the Compliance With Law provision which incorporated HRS§ 431:10D-

202(b )(2) into the Policy. 

43. The intent of both parties at contract inception was that the insurer would bear the 

risk of death claims exceeding COi charges deducted from the Policies' Surrender Value, consistent 

with the legal requirement that Reserves be "reasonable'' and, consequently, that there would be a 

transfer of risk to the insurer in order for the Policies to qualify as life insurance under the Code. 

Ill 
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44. The intent of the parties was documented in the Guarantee Letter sent to Schwab 

shortly before inception of the Program and the reports prepared by Andesa on behalf of the insurers 

from inception, among other things. Neither the Policies nor the Guarantee Letter has a provision 

stating that Pavonia and Lincoln National would not bear the risk of death claims exceeding COi 

charges, or that Pavonia and Lincoln National would not bear certain expense and investment risk. 

45. Upon information and belief, Andesa was retained by Alexander Hamilton and its 

successors, including Pavonia and Lincoln National, pursuant to a contract under which Andesa 

agreed to provide administrative services with respect to the COLI policies. Schwab is an intended 

third party beneficiary of this contract Pursuant to the contract, Andesa was responsible for 

computing policy values so that all benefits due under the policies were paid to Schwab, providing 

reports to the policy owners (Schwab), maintaining records of policy transactions, identifying the 

occurrence of insured deaths, obtaining death certificates required to process death claims, 

cal6ulating the amount of life insurance death benefits payable1 to Schwab, preparing the death claim 

submission form for signature by an oflicei:ofSchwab, submitting the 'l)roofs_of claim" (the death .. 

certificate and claim form) to the insurance company, and advising the insurance company of the 

amount of death benefit payable to Schwab. 

B. Administration of the Policies: Processing of Death Claims and Financial Reporting 

1. Delayed Claim Interest 

46. Under Hawai'i law, interest at the minimum i:ate of six percent accrues on life 

insurance benefits that are not paid within 30 days of the insured's death. (Hawai'i Revised Statute 

§ 431: 10-243.} This is known in the industry as Delayed Claim Interest ("DCI"). Pavonia, Lincoln 

National and their predecessors concealed the requirement of DCI payments and failed to pay any 

DCI on any death benefits since inception of the COLI Policies despite the fact that many claims 

were not paid until a year or more after the insureds' deaths. 

47. As part of its contractual responsibility, Andesa provided Schwab monthly financial 

accounting reports on behalf of Pavonia and Lincoln National and for the benefit of Schwab. Those 

reports described the HI Policy as the "Charles Schwab & Co., Inc." policy and the DE Policy as 

"The Charles Schwab Corporation" policy. Andesa concealed the requirement ofDCI and failed to 
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calculate any DCI accumulated on the death claims and the Andesa reports failed to identify any 

DCI that had accrued on unpaid death claims. 

48. Acting at the direction and under the supervision of Pavonia and Lincoln National, 

Andesa also administered the tasks of identifying insured deaths under the Policies, obtaining death 

certificates required to process death claims, calculating the amount of life insurance death benefit 

payable to Schwab, preparing the death claim submission form for signature by an officer of 

Schwab, submitting the "proofs of claim" (the death certificate and claim fonn) to the insurance 

company, and advising the insurance company of the amount of death benefit payable to Schwab. 

49. On December 2, 2014, Schwab's insurance consultant, HessMorganHouse 

Consulting, LLC dba HMH Consulting ("HMH"), made inquiry with Andesa regarding DCI for two 

death claims (the "Sik and Young Claims"). Andesa admitted that its programming system was not 

calculating accrued DCI because "The monthly processing system is not programmed to add 

delayed claim interest on death claitris. Different states have different rates." 

50. The next day, on December 3, 2014, HMH requested Andesa to follow-up with 

Pavonia to see if they had determined the DCI for the Sil< and Young Claims under consideration at 

the time. Andesa forwarded the HMH request to Pavonia later that same day. Pavonia responded 

two days later on December 5, 2014 stating "I'm not familiar with the specifics of interest on claims 

so I've passed along to our claims area." 

51. On Januazy 5, 2015, Richard Zebleckas from Pavonia represented that DCI would be 

paid on the Sik and Y owig Claims: 

I've received word that we will be submitting the delayed interest to 
Schwab for the Sik and Young claim. We just received the claim 
documentation from Andesa on the Young claim which our claims 
area is in the process of reviewing. Once they are done with the 
review we will include the delayed interest payment on both claims 
along with the Young claim payment and make note of it when the 
wire is sent 

52. Because Pavonia failed to address the DCI due on past claims, on or about January 

20, 2015, HMH requested an update and asked ''what are the total amounts of interest?" HMH 

stated further that"[ w ]e know of 3 other known deaths not paid that will have the same issue." 

Pavonia responded later that same day: "Attached the amount [sic] will be 71,306.99 [sic] per the 
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t attached. We will be sending a wire out on Thurs [sic] that will include this and the Young claim." 

2 Pavoniaadmitted Schwab was entitled to the DCI by agreeing to pay $71,306.99 as reflecting the 

3 accrued interest on the Sik and Young Claims. 

4 53. Pavonia never paid any DCI on the Sik or Young Claims. 

5 54. On January 28, 2015, HMH requested Pavonia provide an accounting ofDCI due on 

6 the 150 other death claims from the inception of the Policies. On or about February 4, 2015, 

7 Andesa sent HMH's request to Pavonia 

8 55. On March 11, 2015, Ronald Yawger with Pavonia responded that "We have not paid 

9 any delayed claim interest on the death claims," and "I'm assuming you may need the date of 

to payment to calculate the interest for certain states. I will keep you posted on the status." 

11 56. On May 21, 2015, Pavonia provided a calculation of interest on the majority of past 

12 claims on which DCI had not been paid. The minimum amount calculated by Pavonia was $2.026 

13 million in DCI owed to Schwab as of that date (May 21, 2015). 

14 57. On June 26, 2015, HMH requested Pavonia infonn Schwab regarding when the DCI 

15 will be paid. Pavonia responded three days later on June 29, 2015: "We are still in the process of 

16 discussing this on our end. I am copying John Moran who is the appropriate person to contact on 

17 this matter." 

18 58. Although it had previously agreed to pay DCI on death claims, and even calculated 

19 the amount of the DCI owed, on August 4, 2015, Pavonia's Chief Financial Officer, John Moran, 

20 infonned HMH that Pavonia would not pay the DCI on the previous death claims: 

21 After consultation with our legal department it has been detennined 
that the vast majority of the claims are well past the statute of 22 
limitations in the state of Hawaii. Additionally, the insurance contract 
obligates Pavonia to pay death claims on "due proof of the lnsured's 23 
death". Until such time, Pavonia has no obligation to pay the claim, 

24 and as such would not incur a contractual interest obligation. In order 
to resolve this matter expeditiously for both of our benefits, we would 

25 be willing to discuss a settlement for those claims that are not yet 
time-barred. Please let me know if you wish to discuss. 26 

Ill 27 
Ill 28 
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Mr. Moran made these statements despite knowing that Andesa was responsible for 

determining whether insureds under the Policies had passed away and obtaining death certificates 

required to process death claims pursuant to the above-referenced contract between Pavonia and 

Andesa. 

59. In his August 4, 2015 correspondence, Mr. Moran admits that the COLI "insurance 

contract obligates Pavonia to pay death claims." Furthermore, at no time during the 

communications did Mr. Moran, or anyone affiliated with Pavonia, inform Schwab that Pavonia 

was not an obligor under the COLI policies. 

60. On October 26, 2015, Schwab sent an email to Pavonia and Enstar (US) and 

requested payment of all DCI for which Defendants were not asserting a statute of limitations 

defense. Schwab had calculated that amount as $423,039. 

61. In a December 10, 2015 correspondence from Pavonia to Schwab, the CFO for 

Pavonia, John 1Moran, identified Pavonia as the insurer on the COLI polidies: 

"I write in response to your letter dated October 27, 2015 in which 
you provided notice that you will be surrendering the Charles Schwab 
& Co., Inc. and the Charles Schwab Corporation ( collectively 
"Charles Schwab,,) COLI policies (originally issued in Hawaii and 
Delaware, respectively by Alexander Hamilton Life Insurance of 
America) currently insured by Pavonia Life Insurance Company of 
Michigan ("PLICMr').,, [Emphasis added. 

62. On December 10, 2015, after Schwab had surrendered all the Policies, Pavonia 

offered to settle all issues including the surrender payment to Schwab on the condition that Schwab 

release Pavoni a for any payment of DCI. 

63. On January 14, 2016, Schwab informed Pavonia that Schwab was entitled to 

payment of the surrender value of the Policies without any precondition of release of the DCI claim: 

"Schwab will not waive a claim to delayed claim interest in exchange for a surrender value it is 

contractually entitled to receive." 

64. On February 9, 2016, Mr. Moran, on behalf of Pavonia, provided a different reason 

for the denial of DCI when he stated that the separate reserve account accumulates 4% interest and 

the interest from that reserve account would offset any interest due on the death claims. Despite 
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contending that no interest payments were owing, Mr. Moran made unreasonable and lowball offers 

on behalf of Pavonia to settle the DCI claim without providing any explanation or justification as to 

how that number was calculated 

65. On April 4, 2016, Robert Redpath, Senior Vice President and Corporate Counsel for 

Enstar (US), sent a letter to Schwab revoking the February 9, 2016 offer of policy benefits. The 

letter failed to provide any explanation for the denial of policy benefits. 

66. On July 7, 2016, Schwab responded to the February 9 and April 4, 2016 letters by 

requesting payment on the unpaid death claims and refuting Pavonia and Enstar's contention that 

interest paid on the reserve account is the equivalent of DCI. 

67. On July 28, 2016, Schwab followed up with Enstar (US) requesting a response to its 

July? letter. Mr. Redpath responded by confinning that Enstar (US) was not offering any payment 

of DCI on unpaid death claims. Enstar failed to provide any explanation for its denial 

1 detennination. 

68. Pavonia's decision to reverse course and refuse to pay any DCI as mandated by HRS 

§431:10-243, and by the HI Policy by virtue of its incorporation ofHawai'i law into the tenns of the 

HI Policy, was a unilateral decision consistent with Enstar (US)'s corporate strategy of commuting 

liabilities at a discount through the use of buy-backs. 

69. The Andesa monthly financial accounting reports failed to disclose that DCI was not 

being paid to CS&Co. Furthermore, neither Pavonia nor Lincoln National ever informed Schwab 

that it was not being paid DCI. Until Schwab discovered DCI was not being paid in December 

2014, it did not know, nor should it have reasonably discovered, that Pavonia, Lincoln National and 

their predecessors were withholding payment of DCI. In fact, even Andesa, a highly regarded life 

insurance administration expert, admitted in an email that it did not know about the mandate to pay 

DCI, nor, apparently, did Pavonia, Lincoln National or their predecessors know of their obligation 

to pay DCI. At a minimum, Schwab is owed over $3,000,000 in DCI under the fll Policy, 

according to proof. 

/// 

Ill 
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70. Pavonia, Lincoln National and their predecessors' failure to compute and pay DCI at 

a rate of interest that is at least six percent a year is a continuing violation of Schwab's rights. 

Schwab's claims for failure to pay DCI also continued to accrue as a result of Pavonia's failure to 

payDCI. 

71. At all times during the handling of the claims on the COLI policies, including the 

handling of Schwab's claim for unpaid DCI, Pavonia represented that it was the insurer for the 

COLI policies and at all times led Schwab to believe that it was the insurer on the COLI policies. 

All representations made by Pavonia regarding its obligations, duties and conditions under the 

COLI policies were made for the benefit of Lincoln National and Lincoln National is thereby bound 

by Pavonia's representations. 

2. Failure to Pay Surrender Value and Reserve Upon Surrender of the DE 
and m Policies 

72. Schwab surrendered the DE Policy and HI Policy on October 27, 2015 ("Surrender 
I 

Date") pursuant to a letter on that date. Upon surrender, Pavonia and Lincoln National were 

required to distribute the Surrender Values and, if Schwab were to waive its right to receive IBNR 

Claims, the Reserves existing at that time on the HI and DE Policies as well as known unpaid death 

claims and all accrued DCI. 

73. According to the final Andesa Report for October 2015, the HI Policy had a 

Surrender Value of$567,450 and the DE Policy had a Surrender Value of$25,952, for a total of 

$593,401.38. The October 2015 Andesa Report also stated that the Reserve held in the general 

account for the DE Policy was $811,010.83. The Andesa Report also revealed a negative balance of 

minus $240,548.89 in the Reserve held in the Pavonia general account for the HI Policy. 

74. On or about April 4, 2016, Robert Redpath, on behalf ofEnstar (US), stated in 

correspondence to Schwab that Enstar (US) had calculated the total amount due CS&Co. and CSC 

from surrender of both Policies was $1,163,863, which was thereafter wired to Schwab ("Surrender 

Payment''). As described herein, the Surrender Payment did not reflect the correct amounts due 

Schwab under either the DE Policy or the HI Policy for Surrender Value, Reserve, DCI and unpaid 

death claims. 
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75. At the time of surrendering the Policies, Pavonia, Lincoln National and Enstar (US) 1 

2 were required to distribute the Surrender Values from the two different Policies and the Reserves 

3 from the DE Policy. Schwab should have received the $567,450 Surrender Value from the HI 

4 Policy, the $25,952 Surrender Value for the DE Policy, and the $811,010 Reserve from the DE 

5 Policy - a total of $1,404,412 as the Surrender Payment The surrender payment should not have 

6 been affected in any way by the known outstanding death claims under the HI Policy. 

7 76. Consistent with their corporate policies to discount liabilities at their policyholder's 

8 expense, the amount distributed to Schwab was understated by at least $240,549 due to an unlawful 

9 diversion from the DE Policy Reserve to defray the negative balance under the HI Policy Reserve. 

1 o This was confirmed when "Charles Schwab & Co Inc," received Fonn I 099R sent by Pavonia, 

I J which demonstrated that Pavonia offset the negative $240,548.89 balance in the Reserve account of 

12 the HI Policy with the $811,010.83 balance in the Reserve of the DE Policy. This payment of funds 

113 to "Charles Schwab & Co Inc" from the DE Policy o~ed by CSC was improper, violated the 

14 Policies, and violated the Code. There should have been two Forms 1099R, one for the $567,450 

15 Surrender Value from the HI Policy sent to CS&Co. and another Form 1099R for $836,962 (the 

16 $25,952 Surrender Value and the $811,010 Reserve from the DE Policy) sent to CSC. 

17 77. Pavonia, Lincoln National and their predecessors historically paid life insurance 

18 death benefits to Schwab under the HI Policy even though the Reserve in the HI Policy was 

19 negative while, at the same time, the Reserve in the DE Policy was positive. When Pavonia did so, 

20 it did not, and legally and contractually could not, reduce the DE Policy Reserve to offset its loss. 

21 There were 24 instances from the inception of the Policies until Schwab's surrender of the Policies 

22 where Pavonia, Lincoln National and their predecessors paid life insurance death benefits to 

23 Schwab under the HI Policy even though the Reserve in the HI Policy was negative while, at the 

24 same time, the Reserve in the DE Policy was positive, all without reducing the Reserve in the DE 

25 Policy by the amount of those life insurance death benefits paid under the HI Policy. This was 

26 consistent with the warranty in the Guarantee Letter that there was a transfer of risk from Schwab to 

27 II/ 

28 Ill 
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Pavonia and Lincoln National and their predecessors, thereby complying with the definition of life 

insurance under section 7702 and the definition of a Guaranteed Nonqualified Contract under 

Section 419 of the Code. 

78. Pavonia and Lincoln NationaPs failure to pay the Reserve of $811,011 in the DE 

Policy at time of policy surrender was unlawful because it was not a "reasonable" reserve within the 

meaning of Section 419 of the Code, was inconsistent with historical administration of the Policies, 

and was in violation of the tenns of the Guarantee Letter, and improperly drew excessive reserves 

from the DE Policy Cash Surrender Value. 

3. Failure to Pay Death Claims On the HI Policy Incurred Before 
Surrender of the Policies 

79. The HI Policy required the payment of claims related to the deaths of insureds 

occurring while the HI Policy was in force and before it was surrendered. 

80. Pavonia and rincoln National were aware of outstanding claims under ~e HI Policy 

on the deaths of four individuals prior to the Surrender Date and prior to the Surrender Payment At 

the time of the Surrender Date, Andesa was attempting on behalf of Pavonia and Lincoln National 

and Schwab to gather the appropriate documentation to process the claims. 

81. A fifth death claim under the HI Policy occurring prior to the Surrender Date was 

discovered in July 2016 and communicated to Andesa and Pavonia and Lincoln National. A sixth 

death claim under the HI policy occurring prior to the Surrender Date was discovered in March 

2018 and communicated to Andesa and Pavonia The policy benefits due on those additional two 

death claims are $361,484. The policy benefits due on these six death claims are $1,055,725. 

82. Although the HI Policy and Guarantee Letter required payment of claims upon 

deaths occurring prior to the Surrender Date, Pavonia and Lincoln National, in consultation with 

and at the direction ofEnstar (US), acting in disregard of their contractual obligations, failed to pay 

the full amount of those claims, wrongfully contended that the reason was that Schwab had not 

provided proof of death before the Surrender Date, and wrongfully contended CS&Co. released the 

claims upon acceptance of the discounted (and disputed) Surrender Payment Pavonia admitted its 

obligation to pay the full disputed death claims by sending Schwab the Form 1099R with respect to 
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the April 4, 2016 Surrender Payment which included $570,462 in non-taxable payments that could 

only be accounted for as payment on a portion of those outstanding death claims. 

83. Because death benefits are nontaxable, whereas any other distribution from the 

policies would have been taxable, Pavonia and Lincoln NationaJ's nontaxable treatment of 

$570,462 as reflected in the Fonn 1099R is an admission that the "Remaining Death Claims" 

incun-ed prior to the surrender of the Policies were due and payable even though the proofs of 

claims were received by Pavorua after the Surrender Date. It also means that the $570,462 amount 

characterized as "Claim Stabilization Rese1ve" in Pavonia's February 9, 2016 letter was not 

distributed to CS&Co. and that amount should also be paid lo account for that sho11fall since any 

distribution of a Reserve would be a taxable distribution. 

84. 1n the Suffender Letter, Charles Schwab exercised its right under the Guarantee 

Letter not to waive its right to the payment of death claims under the HI policy when it specifically 

demanded payment of the fow- repmied claims and disclosed that Schwab exercised its right w1der 

the Guarantee Letter not to waive its right to the payment oflBNR ("all deaths that o.~ urred prior lo 

today's date") under the HI Policy 

85. On August 4, 2017, Enstar (US) responded to Schwab's July 28, 2016 letter by 

making a further unreasonable and lowball offer for policy benefits related to all outstanding issues. 

Enstar (US) did not provide any explanation for its caJculation of the $82,500 offer. 

86. On September 7, 2017, Schwab responded to Enstar (US) by advising .it that its offer 

was less than the amount of benefi ts due under the Policies. Specifically, Schwab was entitled to 

$475,200 in unpaid death claims under the HI Policy and more than $3 .4 million in DCI under Lbe 

HI Policy. 

87. On October 5, 2017, Enstar (US) responded by making a further unreasonable and 

lowball offer for unpaid death claims and the DCI to resolve unpaid HI Policy benefits. Enstar 

(US)'s letter stated that the foll amount of the death claims tmder the HI Policy would not be paid 

because of a deficiency in the HI Policy Reserve. This is tantamount to an assertion that there was 

no transfer of risk under the Policies. Enstar (US) also reiterated its position that interest was paid 

on the Reserve and that the interest was the equivalent of a DCI payment. Enstar (US)'s position is 
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incorrect because the amount of the Reserve has no bearing on the amount of outstanding unpaid 

death claims. 

88. Enstar (US) took the further erroneous position in the October 5, 2017 letter that 

"Had Schwab timely reported the claims, the COI adjustment paid from the LCV (Loanable Cash 

Value) would have funded this shortfall." That position is erroneous for several reasons. First, 

Andesa was responsible for determining the existence of death claims. Second, Andesa was aware 

of the four death claims that were known but unpaid at policy surrender within at most 35 days of 

the date of death. Andesa was still attempting to complete the paperwork necessary to process the 

death claims at time of to surrender. Third, these claims had been known by Pavonia and Lincoln 

National for several months (and in some cases years) before the surrender. Pavonia and Lincoln 

National should have used its knowledge of these known deaths along with a reasonable estimate of 

the number of unknown claims when setting the COI rates and the Reserve. Pavonia and Lincoln 

NatiohaI had the opportunity to adjust the COi charges being deducted from cash value for more 

than a year to fund the Reserve shortfall prior to policy surrender since the Reserve under the HI 

Policy had been negative beginning in September, 2014. The fact that they did not do so is not 

Schwab's problem. 

89. On November 7, 2017, Schwab responded to Enstar (US) by advising that policy 

benefits under the HI Policy were due and owing regardless of the Reserve deficiency under the m 

Policy and any interest credited on the Reserve account did not offset interest due on death benefits 

under the HI Policy. That was a reassertion of Schwab's having waived any right to receive IBNR 

death claims under the DE Policy. Enstar (US) never responded to Schwab's November 7, 2017 

letter. Enstar (US)'s failure to respond was an acknowledgement of Schwab's never having waived 

its continuing right to receive IBNR death claims under the lil Policy. 

90. Consistent with Enstar (US)'s policy of employing commutations and policy buy-

backs on its insurance liabilities to allow the company to exit exposures to certain liabilities and 

insureds generally at a discount to the ultimate liability and provide the ability to eliminate exposure 

to further losses, Pavonia, Lincoln National and Enstar (US) imposed on CS&Co. a unilateral buy-

back of their liabilities under the Policies at a discount by refusing to pay any DCI and by paying a 
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mere portion of the HI Policy known claims and none of the IBNR Claims even after they became 

known and proofs of claim were tendered. Also consistent with their corporate policy of reducing 

exposures at the expense of their policyholders, Pavonia, Lincoln National and Enstar failed to pay 

all of the Surrender Value and Reserve owed to CSC from the DE Policy. The foregoing events 

occurred when Enstar was trying to sell Pavonia to a third party and maximize the market value of 

Pavonia. 

c. Tolling Agreement 

91. Schwab entered into a tolling agreement ("Tolling Agreement'') with Pavonia 

through Pavonia Holdings (US) Inc. dated December 3, 2015 that tolJed any and all defenses based 

on statutes of limitation, statutes of repose, laches, or any other principle of law or equity, however 

denominated, whether based on statute or not, with respect to days between October 13, 2015 and 

the date of termination of the Tolling Agreement. Pavonia was acting as an agent of Lincoln 
I I 

National under the reinsurance agreement when it entered into the tolling agreement and Lincoln 

National is thereby bound by the tolling agreement in the same manner as Pavonia. Similarly, 

Enstar (US) was acting as an agent of Pavonia and Lincoln National and it is also bound by the 

tolling agreement in the same manner as Pavonia. 

92. Schwab terminated the Tolling Agreement pursuant to its letter dated December 14, 

2018. 

VI. 

CLAIMS FOR RELIEF 

COUNTONE 

BREACH OF CONTRACT OF THE HAW Al'I 
POLICY 

Against Pavonia and Lincoln National 

93. Schwab repeats and realleges each of the allegations contained in paragraphs 1 

through 92 above as if fully set forth herein. 

94. A contract existed between CS&Co. on the one hand and Pavonia and Lincoln 

National as the coinsurers on the other, whereby they agreed to pay life insurance death benefits to 

CS&Co. in any case under the HI Policy where an insured passed away while the Policy was in full 
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force and effect (had neither lapsed nor been surrendered) and whereby Andesa calculated the 

amount of the death benefits pmsuant to the supervision and direction of the coinsurers, Andesa 

obtained the proofs of claims for those deaths pmsuant to the supervision and direction of the 

coinsurers, Andesa obtained the signature of Schwab on the proofs of claims pursuant to the 

supervision and direction of Pavonia, and Andesa presented the death benefit calculation and signed 

proofs of claims to the coinsurers on behalf of Schwab for payment of the life insurance proceeds to 

Schwab. 

95. The terms of the HI Policy were set forth in the HI Policy and Guaranty Letter. 

CS&Co. purchased the HI Policy in reliance upon the warranties and pricing terms governing the m 

Policy as set forth in the Guarantee Letter, the Code, and Hawai'i law. 

96. CS&Co. performed all of its obligations under the contract and satisfied all 

conditions precedent from inception of the Policies through October, 2015, including without 
I 

limitation the payment to the coinsurers of over $81 million in premiums, over $3 million in 

Expense Charges, nearly $28 million in COi charges, and more than $800,000 in retention charges . 

97. The contract required the coinsurers to provide CS&Co. sufficient information to 

enable CS&Co. to make informed decisions regarding payments of premiums, payments of interest 

on policy loans, the payments of death benefits and DCI, making loans against surrender value, the 

lapse of individual coverages under the contract, and the surrender of the Policies. 

98. The contract also required the coinsurers to assure Schwab continued satisfaction of 

the definition of life insurance under Section 7702 of the Code, continued satisfaction of the 

definition of a Guaranteed Nonqualified Contract under Section 419 of the Code, favorable income 

tax treatment under Section 72 of the Code (tax free growth of the surrender value under the 

Policies}, and Section 101 of the Code (tax free receipt of death benefits from the Policies), as well 

as continued compliance with Hawai'i law. 

99. Absent a release for and waiver of its continuing right to receive IBNR Claims under 

the HI Policy, the coinsurers committed to the payment of those IBNR Claims under the Ill Policy 

in full once the requisite proofs of claims were submitted, rather than unlawfully taking the reserves 

from the DE Policy. 
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100. The coinsurers breached the HI Policy and contract by paying only a portion of the 

known outstanding HI Policy death claims pertaining to insureds who died before the Policies were 

surrendered and the Policies were in full force and effect in order to avoid incurring a mortality-

related loss, thereby nullifying the transfer of risk to the coinsurers necessary to comply with the 

requirements of the definition of life insurance, and by refusing to pay any amount on those death 

claims under the HI Policy that were IBNR on the date of policy surrender since Schwab expressly 

asserted that it was not waiving its continuing right to those HI Policy claims. 

101. The coinsurers breached the contract with Schwab when they failed to pay the four 

known death claims under the HI Policy following submission of the requisite proofs of claims and 

at a time when the Reserve under the HI Policy was negative, a practice in which the coinsurers had 

never engaged prior to surrender of the Policies, thereby negating the transfer of risk to the 

coinsurers mandated by Sections 7702 and 419 of the Code. 

102. As insurers of the HI Policy and under Hawai'i law, the coinsurers had contractual 

obligations to administer the HI Policy in the best interests of CS&Co., to not interfere with 

Schwab,s rights and benefits under the Policies, and to provide information to CS&Co. to enable it 

to make itself aware that DCI was mandated by law. 

I 03. The coinsurers breached the HI Policy and contract by failing to pay CS&Co. any of 

the DCI that had accrued on the death claims under the HI Policy. From the date the coinsurers and 

their predecessors issued the first payment of death benefits under the HI Policy, they have failed 

and continue to fail to pay any DCI that was due and owing on deaths of insureds that occurred 

during the life of the Policies. 

104. Because the HI Policy constitutes one, undivided insurance policy, separate and apart 

from the DE Policy, the coinsurers' failure to pay the DCI for the death claims under the HI Policy 

results in ongoing and continuous breaches of the HI Policy and contract. 

105. The coinsurers breached the HI Policy and contract by offering to pay CS&Co. 

policy benefits that were due and payable on the condition that it accept a settlement of other policy 

benefits that were in dispute. 

II/ 
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106. As a direct and proximate result of the coinsurers' contractual breaches, Schwab has 

suffered damages in an amount to be determined at trial. These damages include, among others, (i) 

the loss of unpaid death claims of at least $485,263 under the HI Policy; (ii) the loss of unpaid DCI 

in excess of $3,000,000 under the HI Policy; (iii) the costs incurred from consultants' representation 

of Schwab with respect to Schwab claims against the coinsurers; (iv) the value ofIBNR Claims 

under the HI Policy; and (v) consequential and incidental damages, including out-of-pocket 

expenses, attorneys' fees and court costs. 

COUNTTWO 

BREACHOFCONTRACTOFTHE 
DELA WARE POLICY 

Against Pavonia and Lincoln National 

107. CSC repeats and realleges each of the allegations contained in paragraphs 1 through 

106 above as if fully set forth herein. 
I I 

108. A contract existed between CSC on the one hand and Pavonia and Lincoln National 

as the coinsurers on the other, whereby the coinsurers agreed to pay life insurance death benefits to 

CSC in any case under the DE Policy where an insured passed away while the DE Policy was in full 

force and effect (had neither lapsed nor been surrendered) and whereby Andesa calculated the 

amount of the death benefits pursuant to the supervision and direction of the coinsurers, Andesa 

obtained the proofs of claims for those deaths pursuant to the supervision and direction of the 

coinsurers An~esa obtained the signature of CSC on the proofs of claims pursuant to the 

supervision and direction of the coinsurers, and Aruiesa presented the death benefit calculation and 

signed proofs of claims to the coinsurers for payment of the life insurance proceeds to CSC. 

109. The tenns of the DE Policy were set forth in the DE Policy and the Guarantee 

Letter. CSC purchased the DE Policy in reliance upon the warranties and pricing tenns governing 

the DE Policy as set forth in the Guarantee Letter, and confirmed in the monthly financial 

accounting reports that Andesa provided to CSC pursuant to the supervision and direction of the 

coinsurers, the Code, and Delaware law. 

110. CSC performed all of its obligations under the DE Policy and contract and satisfied 

all conditions precedent from inception of the DE Policy through October 2015, including without 
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limitation the payment to the coinsurers of all premium payments, required Expense Charges, COi 

charges and retention charges. 

111. The DE Policy and Delaware law also required the coinsurers to provide CSC 

sufficient information to enable CSC to make properly infonned decisions regarding payments of 

premiums, payments of interest on policy loans, making withdrawals from surrender value, the 

lapse of individual coverages under the contract, payment of death benefits and DCI, and the 

surrender of the Policies. 

112. The contract also required the coinsurers to assure continued satisfaction of the 

definition of life insurance under Section 7702 of the Code, favorable income tax treatment under 

Section 72 of the Code (tax free growth of the surrender value under the Policies), Section 101 of 

the Code (tax free receipt of death benefits from the Policies), and Section 419 of the Code 

(maintenance of"reasonably and actuarially necessary amounts to fund" the Reserve that are not 
I I 

excessive and avoidance of"fund" status by assuring a transfer of risk with respect to the Reserve). 

113. The reserve the coinsurers were holding was excessive. The coinsurers breached the 

contract by its failure to comply with its obligation to CSC to hold a reasonable reserve. 

114. The contract also required the coinsurers to assure continued compliance with the 

law, including the standard provisions that any sum becoming due by reason of the death of the 

individual insured shall be payable to the beneficiary designated by the owner of the Policy (CSC). 

115. The contract further required the coinsurers to obtain a "release from CSC on 

incurred but unreported claims" as a condition precedent to the return of the reserves to CSC "as 

cash value" as specified in the Guarantee Letter, which the coinsurers never attempted to do. CSC 

implicitly provided the requisite waiver of its continuing right to receive IBNR claims with respect 

to the DE Policy when it demanded payment of the reserve. If the coinsurers wanted the waiver 

provided in a different fonn, it could have requested such but did not, and therefore CSC was 

entitled to payment of the Reserve as cash value, as specified in the Guarantee Letter. 

116. The coinsurers breached the DE Policy and contract when the DE Policy was 

surrendered by aggregating the negative reserve under the HI Policy with the reserve of the DE 

Policy, thereby subsidizing the negative reserve under the HI Policy and transferring assets owned 
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by CSC to CS&Co., a practice that is a confiscation of a CSC asset and in which Pavonia had never 

engaged prior to surrender of the Policies. 

117. The coinsurers breached the contract by failing to pay "any residual" reserve under 

the DE Policy as demanded by the Surrender Letter. 

118. The coinsurers breached the DE Policy and contract by offering to pay CSC a 

significant discount on policy benefits that were due and payable on the condition that CSC accept 

only the DE Policy Cash Surrender Value. 

119. As a direct and proximate result of the coinsurers' contractual breaches, CSC has 

suffered damages in an amount to be determined at trial. These damages include, among others, (i) 

the loss of unpaid DE Policy reserve in the amount of$81l,011; (ii) the loss of unpaid interest on 

delayed claims payments; (iii) the costs incurred from consultants' representation of Schwab with 

respect to Schwab claims against the coinsurers; and (iv) consequential and incidental damages, 
I I 

including out-of-pocket expenses, attorneys' fees and court costs. 

COUNTTHREE 

STATUTORY VIOLATIONS FOR UNPAID DCI 
Against Pavonia and Lincoln National 

120. CS&Co. repeats and realleges each of the allegations contained in paragraphs 1 

through 119 above as if fully set forth herein. 

121. The sale of life insurance in Hawai'i is governed by Hawai'i Insurance Code, HRS 

§§ 431: 1OD-201 et seq., along with other statutes and administrative regulations. 

122. HRS § 431: 1 0D-213 provides that any sum due by reason of the death of an insured 

shall be payable to the beneficiary. 

123. HRS§ 431:10-243 provides that interest is due and payable in an amount not less 

than 6% on any death benefit that was not paid within 30 days from the date of death. 

124. The acts and omissions of Pavonia and Lincoln National set forth above violate the 

duties imposed on those Defendants under the Hawai'i statutory provisions, along with other 

statutes and administrative regulations. 

Ill 
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125. As a direct and proximate result of Pavonia's contractual and statutory breaches, 

CS&Co. has suffered damages in an amount to be detennined at trial. These damages include, 

among others, (i) the loss of unpaid death claims; (ii) the loss of millions of dollars in unpaid DCI; 

(iii) the costs incurred from consultants' representation of CS&Co. with respect to CS&Co. claims 

against the coinsurers; and {v) consequential and incidental damages, including out-of-pocket 

expenses, attorneys' fees and court costs. 

COUNTFOUR 

BREACH OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING 
{"BAD FAITH"} 

Against Pavonia and Lincoln National 

126. Schwab repeats and realleges each of the allegations contained in paragraphs I 

through 125 above as if fully set forth herein. 

127. Pavonia and Lincoln National as coinsurers under the COLI policies had and have 
1 

the legal duty of good faith and fair dealing implied by the telationship established by the Policies 

and expressly mandated by law. 

128. As part of their good faith obligations, the coinsurers were required at a minimum to 

(i) provide full disclosure to Schwab with respect to the Policies; (ii) provide good faith advice in 

the best interest of Schwab; (iii) consistently monitor the perf onnance of the Policies and take 

appropriate actions with respect to the management of the Reserve and death claims as warranted 

by the circumstances and as needed to comply with law; (iv) pay all policy benefits, including DCI, 

due and owing under the terms of the Policies and applicable laws; and (iv) otherwise act in good 

faith and in the best interests of Schwab at all relevant times in connection with the Policies. 

129. As further part of their contractual obligations, the coinsurers were required at a 

minimum to provide full disclosure to Schwab with respect to the Hawai'i statutory mandate to pay 

DCI. 

130. The coinsurers breached their duty of good faith and fair dealing in multiple respects. 

Among other things, (a) the coinsurers breached the express covenant to pay death claims and DCI 

promptly; and (b) the coinsurers breached the express covenant to pay the DE Reserve upon 

receiving the Schwab waiver ofIBNR Claims under the DE Policy. 
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131. The coinsurers further acted in bad faith with positions during the claim handling 

that were unsupportable, false, and done for the sole purpose of delaying and ultimately denying 

CS&Co. and CSC benefits due under the Policies and their statutory rights: (a) the coinsurers failed 

to disclose the full amount of benefits that were due under the Policies and by law, including the 

benefit ofDCI payments; (b) the coinsurers acted in bad faith when they initially said they would 

pay the DCI under the HI Policy and then reversed that decision without providing any valid 

justification for refusing to pay; (c) the coinsurers acted in bad faith when they claimed that they 

paid interest on the HI Policy Reserve and that those payments offset DCI due on the death claims 

under the HI Policy; ( d) the coinsurers acted in bad faith through their erroneous calculation of DCI 

payments due and owing and amount of surrender value and Reserve due and owing under the two 

separate Policies; ( e) the coinsurers failed to have any reasonable basis for denying policy benefits 

due to Schwab under the Policies; (f) the coinsurers acted in bad faith by offering to pay Schwab 
I I 

policy benefits that were due and payable on the condition that it accept a settlement of other policy 

benefits that were in dispute; (g) the coinsurers acted in bad faith by engaging in unfair claims 

handling and making lowball and unreasonable offers of policy benefits; (h) the coinsurers acted in 

bad faith by failing to disclose that Pavonia and Lincoln National had entered into a reinsurance 

agreement whereby they assumed the obligations under the COLI policies as coinsurers but that 

Pavonia or Lincoln National would subsequently assert no obligations under the COLI policies; and 

(i) the coinsurers failed to provide a reasonable explanation and basis for its denial of policy 

benefits due under the Policies. 

132. The coinsurers acted willfully, wantonly, oppressively, and maliciously with a spirit 

of mischief and indifference to its civil obligations, by virtue of its asserting that death claims 

incurred prior to the surrender of the HI Policy were not payable due to the coinsurers' failure to 

receive proofs of claims prior to the surrender of the HI Policy, notwithstanding the fact that the 

coinsurers actually paid a portion of those death claims as reported on the Form l 099R given to 

Schwab. 

Ill 
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133. The acts and omissions oftbe coinsurers in breaching the duty of good faith and fair 

dealing were intentional, wrongful, malicious, and oppressive, warranting punitive damages to act 

as a deterrence to such behavior. 

134. In doing the things herein alleged, the coinsurers violated Hawai'i's statutory law 

regarding the unfair or deceptive act or practice of making and issuing any statement which 

misrepresents the benefits, advantages, payment amounts, claims handling, conditions, or tenns of 

any insurance policy 

135. As a result of the coinsurers' bad faith conduct, Schwab has incurred substantial 

attorneys' fees, costs and expenses to obtain policy benefits and bring this Complaint to enforce its 

rights under the policies mentioned herein. 

136. As a direct and proximate result of the coinsurers' bad faith conduct, Schwab has 

suffered damages in an amount to be determined at trial. These damages include, among others, (i) 
I I 

the loss of unpaid death claims; (ii) the loss of unpaid DE Policy reserve; (iii) the loss of millions of 

dollars in unpaid DCI; (iv) the costs incurred from consultants' representation of Schwab with 

respect to Schwab claims against the coinsurers; and (v) consequential and incidental damages, 

including out-of-pocket expenses, attorneys' fees and court costs. 

COUNT FIVE 

AIDING AND ABETTING PA VONIAAND 
LINCOLN NA TIONAL'S BREACH OF THE 

IMPLIED COVENANT OF GOOD FAITH AND 
FAIR DEALING 

Against Enstar (US) and Andesa 

13 7. Schwab repeats and realleges each of the allegations contained in paragraphs l 

through 136 above as if fully set forth herein. 

138. As herein alleged, the coinsurers breached the contract with Schwab by failing to pay 

policy benefits including statutory DCI due and owing and it further breached the implied covenant 

of good faith and fair dealing that caused hann to Schwab. 

139. Beginning in or around April 2016, Enstar (US) became involved and made 

decisions regarding the nonpayment of DCI, Reserves, and death benefits due under the Policies. 
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At this time, Enstar (US) had knowledge of the coinsurers, wrongful conduct whereby the 

coinsurers were refusing to pay DCI, Reserves, and unpaid death benefits to Schwab. 

140. Enstar (US} provided the coinsurers with substantial assistance to unreasonably deny 

Schwab policy benefits when it sent the letter on April 4, 2016 stating that it was revoking the 

February 9, 2016 offer made by Pavonia and that it was wiring the $I, 163,863 with no payment of 

DCI or the unpaid death benefits. 

141. Enstar (US) continued to provide substantial assistance to the coinsurers from 2016 

through 2017 by making lowball offers of policy benefits to Schwab that were based on 

misrepresentations of policy benefits and statutory DCI due and owing, mischaracteriutions of the 

calculations of death benefits due under the Policies, mischaracterizations of the calculations of 

interest on Reserves, and unreasonable and unfair denial of policy benefits due under the Policies. 

142. At all times alleged herein, Enstar (US) was acting on its own behalf and in its own 
I I 

interest to assist the coinsurers in their bad faith conduct Enstar (US) was motivated to assist the 

coinsurers with unreasonably denying Schwab policy benefits and statutory DCI because such 

assistance was consistent with Enstar (US)'s corporate objectives of growing its net book value and 

reducing the amount of policy benefits paid on insurance policies at the expense and to the 

detriment of policyholders such as Schwab. Enstar (US) was further motivated to assist the 

coinsurers in denying policy benefits because it sought to reduce Pavonia's debt load and make 

Pavonia more financially attractive because it was negotiating the sale of Pavonia at or about the 

same time it was assisting Pavonia in the unreasonable denial of policy benefits that were due and 

owing to Schwab. 

143. As a result ofEnstar (US)'s bad faith conduct in which it engaged with such 

:frequency as to indicate a general business practice, Schwab has incurred substantial attorneys' fees, 

costs and expenses to obtain policy benefits and bring this Complaint to enforce its rights under the 

Policies mentioned herein. 

144. During the time it was processing claims for the coinsurers, Andesa was aware that 

the coinsurers were not paying the DCI. 

Ill 
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145. Andesa provided substantial assistance to the coinsurers' unreasonable denial of 

policy benefits by failing to include DCI obligations with the policy benefits that were owed on the 

death claims. 

146. As a direct and proximate result of Enstar and Andesa' s bad faith conduct, Schwab 

has suffered damages in an amount to be determined at trial. These damages include, among 

others, (i) the loss of unpaid death claims under the HI Policy; (ii) the loss of unpaid DE Policy 

Reserves; (iii) the loss of millions of dollars in unpaid DCI; (iv) the costs incurred from consultants' 

representation of Schwab with respect to Schwab claims against the coinsurers; and (v) 

consequential and incidental damages, including out-of-pocket expenses, attorneys' fees and court 

costs. 

COUNT SIX 

BREACH OF CONTRACT 
Against Enstar (US) 

14 7. Schwab repeats and realleges each of the allegations contained in paragraphs 1 

through 146 above as if fully set forth herein. 

148. Upon infotmation and belief, a contract existed between Enstar (US) and coinsurers 

Pavonia and Lincoln National whereby Enstar (US) agreed to provide certain administrative 

services that were designed to assist the coinsurers with the management and processing of 

insurance benefits due under the Policies. 

149. As part of its contractual obligations, Enstar (US) assisited in the calculation of the 

amount of the death benefits, obtaining the proofs of claims for those deaths, obtaining the signature 

of Schwab on the proofs of claims, and presenting the death benefit calculation and signed proofs of 

claims to the coinsurers for payment of the life insurance proceeds to Schwab. 

150. Upon infonnation and belief, Enstar (US) was contractually required to perfonn its 

contractual services with a high degree of professional care so as to ensure Schwab received 

payment for all benefits due under the Policies and to ensure Schwab was not banned by Enstar 

(US)' s performance under the contract 

/// 
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151. Schwab is a third-party intended beneficiary under the Enstar (US) and the 

coinsurers' contract. Enstar (US) breached the contract and caused Schwab to suffer harm by 

failing to properly determine and report the deaths of insureds under the Policies, its admitted 

failure to implement calculation ofDCI functionality into its administrative systems and procedures, 

and its failure to calculate the amount ofDCI as part of the benefits due under the Policies. 

152. As a direct and proximate result of Enstar (US)'s contractual breaches, CS&Co. and 

CSC have suffered damages in an amount to be detennined at trial. These damages include, 

among others, (i) the loss of unpaid death claims; (ii) the loss of millions of dollars in unpaid DCI; 

(iii) the loss of the DE Policy Reserve, (iv) the costs incurred from consultants' representation of 

CS&Co. and CSC with respect to their claims against the coinsurers; and (v) consequential and 

incidental damages, including out-of-pocket expenses, attorneys' fees and court costs. 

COUNT SEVEN 
I 

BREACH OF CONTRACT 
Against Andesa 

153. Schwab repeats and realleges each of the allegations contained in paragraphs 1 

through 152 above as if fully set forth herein. 

154. Upon information and belief, a contract existed between Andesa and coinsurers 

Pavonia and Lincoln National whereby Andesa agreed to provide certain administrative services 

that were designed to assist the coinsurers with the management and processing of insurance 

benefits due under the Policies. 

155. As part of its contractual obligations, Andesa calculated the amount of the death 

benefits, obtained the proofs of claims for those deaths, obtained the signature of Schwab on the 

proofs of claims, and presented the death benefit calculation and signed proofs of claims to the 

coinsurers for payment of the life insurance proceeds to Schwab. 

156. Upon information and belief, Andesa was contractually required to perfonn its 

contractual services with a high degree of professional care so as to ensure Schwab received 

payment for all benefits due under the Policies and to ensure Schwab was not harmed by Andesa' s 

perfonnance wider the contract 
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1 157. Schwab is a third-party intended beneficiary under the Andesa and the coinsurers' 

2 contract. Andesa breached the contract and caused Schwab to suffer harm by failing to properly 

3 determine and report the deaths of insureds under the Policies, its admitted failure to implement 

4 calculation of DCI functionality into its administrative systems and procedures, and its failure to 

calculate the amount of DCI as part of the benefits due under the Policies. 

6 158. As a direct and proximate result of Andesa's contractual breaches, CS&Co. and 

7 CSC have suffered damages in an amount to be determined at trial. These damages include, 

8 among others, (i) the loss of unpaid death claims; (ii) the loss of millions of dollars in unpaid DCI; 

9 (iii) the loss of the DE Policy Reserve, (iv) the costs incurred from consultants' representation of 

CS&Co. and CSC with respect to their claims against the coinsurers; and (v) consequential and 

11 incidental damages, including out-of-pocket expenses, attorneys' fees and court costs. 

12 COUNTEIGHT 

13 PROMISSORY ESTOPPEL 
Against Pavonia and Lincoln National 

14 

159. Schwab repeats and realleges each of the allegations contained in paragraphs 1 

J 6 through 158 above as if fully set forth herein. 

17 160. As set forth above, the rights and obligations of the parties in connection with the 

18 Policies were set forth in the DE Policy and the HI Policy, the Guarantee Letter, and confirmed in 

19 the Andesa monthly financial reports. 

161. To the extent it is determined that the rights and obligations set forth in the Policies 

21 and/or the Guarantee Letter and/or the Andesa monthly financial reports and/or the law are not 

22 contractual in nature and thus not enforceable as such, the statements made in those documents 

23 were clear and unambiguous promises made by Alexander Hamilton to Schwab, for which the 

24 coinsurers assumed responsibility, that the insurance policies being sold to Plaintiffs had the 

characteristics and would operate as described in those materials. 

26 162. These written and oral promises were consistent with the terms of the Policies, the 

27 Guarantee Letter, the law, and confirmed in the Andesa monthly financial reports and set forth 

28 Ill 

935896 -32-
FIRST AMENDED COMPLAINT- CASE NO. CGC-19-572711 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 O 

11 

12 

13 

14 

15 

16 

t 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

numerous details, rights and obligations in connection with the characteristics and operation of the 

COLI Policies. 

163. Plaintiffs relied on the written and oral promises in the Policies and Guarantee 

Letter, as well as the law governing the Policies, in purchasing the Policies in 1994, and continued 

to rely thereon and upon the Andesa monthly financial reports, throughout the life of the 

enforcement of the Policies. 

164. Plaintiffs' reliance on these written and oral promises was reasonable, justifiable 

and foreseeable by the coinsurers. 

165. The coinsurers breached those written and oral promises by expressly refusing to pay 

all of the death claims incurred under the Ill Policy while the HI Policy was in full force and effect 

on the pretext that the proofs of claims were not received before the HI Policy was surrendered and 

even though the coinsurers paid a portion of those claims despite still claiming not to have received 
I I 

the proofs of claims before the HI Policy was surrendered. 

166. The coinsurers breached those written and oral promises by illegally netting the 

Reserve under the HI Policy against the Reserve under the DE Policy, contrary to the coinsurers' 

historical practice of not using the Reserve under one of the Policies to subsidize a deficit in the 

Reserve under one of the other Policies, all as reflected in the Andesa monthly financial reports 

comprising an essential tenn of the Policies and all as essential to the transfer of risk needed to 

comply with Sections 7702 and 419 of the Code. 

167. The coinsurers breached those written and oral promises by ignoring Plaintiffs' 

waiver of its right to IBNR Claims and right to receive the Reserve under the DE Policy by failing 

to distnoute the DE Policy reserve to Schwab. 

168. The coinsurers breached those written and oral promises by failing to disclose 

anything about DCI in the Andesa monthly financial reports to Plaintiffs and thereby intentionally 

withholding any disclosures that would have put Schwab on notice that it had a right to receive 

DCI. 

169. The coinsurers breached those written and oral promises by failing to pay DCI on 

any claims since inception of the Policies up to and including the date of surrender of the Policies. 
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170. The coinsurers breached those written and oral promises by calculating DCI on the 

Sile and Young claims, representing that the DCI on those claims would be paid, and then failing to 

pay the DCI on those claims. 

171. As a direct and proximate result of the Defendants' contractual breaches, Schwab 

has suffered damages in an amount to be detennined at trial. These damages include, among 

others, (i) the loss of unpaid death claims under the HI Policy; (ii) the loss of unpaid DE Policy 

Reserve; (iii) the loss of mil1ions of dollars in unpaid DCI; (iv) the costs incurred from consultants' 
• Q • 

representation of Schwab with respect to Schwab claims against the coinsurers; and (v) 

consequential and incidental damages, including out-of-pocket expenses, attorneys' fees and court 

costs. 

COUNT NINE 

CONCEALMENT 
Against Pavonia, Lincoln National, Enstar (US) and 

Andesa 

172. Schwab repeats and realleges each of the allegations contained in paragraphs 1 

through 171 above as if fully set forth herein. 

173. At the time of contracting and throughout the course of paying benefits due under the 

Policies, Defendants Pavonia, Lincoln National, Enstar (US) and Andesa failed to disclose to 

Schwab basic facts related to the insurance transaction regarding the nonpayment of DCI, the 

nonpayment of death benefits, and the me~od by which the coinsurers would offset funds from 

separate Surrender Values and Reserves at the time of surrendering the HI and DE Policies. 

Schwab was not aware of these undisclosed facts. 

174. During the time of paying benefits on claims under the COLI policies and 

negotiating settlement of all claims, Defendants Pavonia, Lincoln National, Enstar (US) and Andesa 

also failed to disclose that Pavonia and Lincoln National had entered into a reinsurance agreement 

whereby Pavonia and Lincoln National assumed the obligations under the COLI policies as 

coinsurers but that Pavonia or Lincoln National would subsequently assert no obligations under the 

COLI policies. Schwab was not aware of these undisclosed facts. 

Ill 
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175. Based on the natw"e of the relationship between Schwab and Defendants Pavonia, 

Lincoln National, Enstar (US) and Andesa, Defendants had a duty to truthfully disclose these basic 

facts regarding the characteristics of, operation of, and obligations under the Policies. 

176. Defendants Pavonia, Lincoln National, Enstar (US) and Andesa knew that the 

concealment of these facts would justifiably induce Schwab to enter into the life insurance 

transaction and accept Policy benefit payments. In fact, Defendants intended to deceive Schwab 

with the undisclosed facts and th~y knew that Schwab would rely o_n the concealment of these basic 

facts in deciding to purchase the Policies and deciding that it would continue to maintain the 

Policies. Schwab would have behaved differently had it been aware of these undisclosed facts. 

177. As a result of the concealment as alleged herein, the statute of limitations on each 

and every claim was tolled. 

178. As a direct and proximate result of Pavonia, Lincoln National, Enstar (US) and 
I I 

Andesa's concealment, Schwab relied on the concealment to its detriment and has suffered damages 

in an amount to be detennined at trial. These damages include, among others, (i) the loss of unpaid 

death claims; (ii) the loss of the unpaid DE Policy Reserve; (iii) unpaid DCI under the HI Policy; 

and (v) consequential and incidental damages, including out-of-pocket expenses, attorneys' fees 

and court costs. 

COUNTTEN 

VIOLATION OF HA WAl'I UNFAIR AND DECEPTIVE TRADE PRACTICES ACT 
Against All Defendants 

179. Schwab repeats and realleges each of the allegations contained in paragraphs 1 

through 178 above as if fully set forth herein. 

180. The Hawafi Unfair and Deceptive Trade Practices Act, HRS§ 480-2 et seq. (the 

"UDTP A") prohibits unfair methods of competition and unfair or deceptive acts or practices in the 

conduct of any trade or commerce. 

181. The Hawai'i Unfair Methods of Competition and Unfair and Deceptive Acts and 

Practices in the Business of Insurance Act, HRS §431:13-101 et seq. (the "UCIN') prohibits all 

acts, methods, and practices which constitute unfair methods of competition or unfair or deceptive 
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acts or practices in accordance with the intent of the Congress of the United States as expressed in 

the act of Congress of March 9, 1945 (Public Law 15, 79th Congress). 

182. The coinsurers and Enstar (US) committed and perfonned unfair and deceptive acts 

or practices, including unfair claim settlement practices, in the conduct of trade and commerce in 

the State ofHawai'i with such frequency as to indicate a general business practice of doing so in 

violation of HRS §431:13-103(a)(ll). 

183. As part of its contractual obligations, Pavonia, Lincoln National, their predecessors, 

Andesa and Enstar (US) were required at a minimwn to provide full disclosure to CS&Co. with 

respect to the Hawai 'i statutory mandate to pay DCI but failed to do so by omitting any reference to 

DCI in either the Andesa monthly financial reports or the statements (setting forth the coverage 

under which the payments are being made) that were required to accompany the payment of claims. 

184. Pavonia, Lincoln National, Andesa and Enstar (US) violated the UDTPA and the 
! I 

UCIA in multiple respects. Among other things, the coinsurers and Enstar (US) engaged in an 

unfair and deceptive business practice by failing to pay death claims and DCI promptly. 

185. Pavonia, Lincoln National, Andesa and Enstar (US) engaged in the unfair or 

deceptive act or practice of making, disseminating, or placing before the public, in the form of a 

letter, a statement containing any assertion, representation, or statement with respect to the business 

of insurance, which is untrue, deceptive, or misleading. 

186. Pavonia, Lincoln National, Andesa and Enstar (US) engaged in the unfair or 

deceptive act or practice of misrepresenting pertinent facts or insurance policy provisions relating to 

coverages and benefits due under the Policies. 

187. The coinsurers and Enstar (US) engaged in the unfair claim settlement practice of 

engaging in unfair claims handling and making lowball and unreasonable offers of policy benefits 

with no reasonable basis or explanation for the offers. 

188. The coinsurers and Enstar (US) engaged in the unfair claim settlement practice of 

failing to promptly settle claims where liability has become reasonab)y clear. 

189. The co insurers and Enstar (US) engaged in the unfair claim settlement practice of 

failing to disclose that Pavonia and Lincoln National had entered into a reinsurance agreement 
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whereby they assumed the obligations under the COLI policies as coinsurers but that Pavonia or 

Lincoln National would subsequently assert no obligations under the COLI policies. 

190. The coinsurers, their predecessors and Andesa engaged in the unfair or deceptive act 

or practice of making claims payments to insureds or beneficiaries not accompanied by a statement 

setting forth the coverage under which the payments are being made by virtue of having omitted any 

mention of DCI in that statement. 

191. In doing the things herein alleged, Pavonia, Lincoln National, Andesa and Enstar 

(US) violated Hawai'i's statutory law regarding the unfair or deceptive act or practice of making 

and issuing any statement which misrepresents the benefits, advantages, payment amounts, claims 

handling, conditions, or tenns of any insurance policy. See HRS §431: 13-103 et seq. and HRS 

§431:13-101 et seq. 

192. As part of its good faith obligations, Pavonia, Lincoln National, their predecessors, 
I I 

Andesa and Enstar (US) were required at a minimum to (i) provide full disclosure to Schwab with 

respect to the HI Policy including the payment of DCI; (ii) provide good faith advice in the best 

interest of Schwab; (iii) consistently monitor the perf onnance of the Policies and take appropriate 

actions with respect to the management of the Reserves and death claims as warranted by the 

circumstances and as mandated by law; and (iv) disclose the existence of the reinsurance agreement 

and nature of the coinsurance relationship between Pavonia and Lincoln National; (v) otherwise act 

in good fai~ and in the best interests of Schwab at all relevant times in connection with the 

Policies. 

193. From the date of first making a payment of death benefits under the Policies through 

October 2015, Pavonia, Lincoln National, Andesa and Enstar (US) engaged in a pattern and practice 

of continuing violations of the UDTP A and the UCIA by failing to pay the DCI and the full amount 

of death benefits accompanied by statements setting forth the coverage under which the payments 

were being made by virtue of having omitted any mention of DCI in those statements. 

Ill 

Ill 

/// 
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I 194. Pursuant to the numerous, intentional, malicious, negligent and continuing violations 

of the UDTP A and the UCIA, Schwab has been harmed by Pavonia, Lincoln National, Andesa and 

Enstar (US)'s conduct in an amom1t exceeding $3,000,000 and it is therefore entitled to 

compensatory damages, treble damages, attorneys' fees and costs of suit incurred. 

COUNT ELEVEN 

ESTOPPEL AND WAIVER 
Against Pavonia, Lincoln National, and Enstar (US) 

195. Schwab repeats and realleges each of the allegations contained in paragraphs 1 

through 194 above as if fully set forth herein. 

196. As set forth fully above, Pavonia and Enstar (US) made affirmative representations 

that it was the insurer on the COLI policies, Pavonia and Enstar (US) participated in the handling of 

Schwab's claims for benefits under the COLI policies, Pavonia and Enstar (US) promised to settle 

all claims under the COLI policies in amount tha\ was offered by Pavonia to Schwab, Pavonia made 

partial payments on claims on the COLI policies leaving some claims unpaid and owing, and 

Pavonia entered into a tolling agreement so that the parties could continue to negotiate a possible 

informal resolution and which caused Schwab to defer filing its lawsuit. All amount to estoppel 

and waiver precluding Pavonia from claiming it is not an insurer under the COLI policies. 

197. Schwab reasonably relied on Pavonia and Enstar (US)'s representations that Pavonia 

was an insurer under the COLI policies. Plaintiffs' reliance on Pavonia and Enstar (US)'s 

representations was reasonable, justifiable and foreseeable by Pavonia and Enstar (US). Had the 

Pavonia informed Schwab that it would eventually take the position that it was not an insurer under 

the COLI policies, Schwab would have proceeded in a different manner in resolving the underlying 

claims. However, because of Pavonia's misrepresentation and concealment of material facts, 

Schwab had no knowledge that Pavonia would claim it was a mere reinsurer under the COLI 

policies. 

198. On information and belief, Lincoln National was aware of Pavonia's representations 

that it was an insurer under the COLI policies but Lincoln National failed to take any steps to 

inform Schwab that Pavonia would eventually claim that it was not an insurer. Schwab reasonably 
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relied on Linco]n National's silence. PJaintiffs' reliance on such was reasonable, justifiable and 

foreseeable by Lincoln National. Had Lincoln· National infonned Schwab that Pavonia would 

eventually take the position that it was not an insurer under the COLI policies, Schwab would have 

proceeded in a different manner in resolving the underlying claims. 

199. Enstar (US) was aware of the representations made by Pavonia that it was the insurer 

under the COLI policies and Enstar (US) itself represented that Pavonia was the insurer. Enstar 

(US) made the representations in its individual capacity and on its own behalf. However, Enstar 

(US) knew that its representations were not true and accurate when made. 

200. As a direct and proximate result of Pavonia, Lincoln National and Enstar (US)'s 

misrepresentation and concealment of material facts, Schwab has suffered damages in an amount to 

be determined at trial. Defendants Pavonia, Lincoln National and Enstar (US) should be estopped 

from asserting that Pavonia or Lincoln National is not an insurer under the COLI policies. 
I I 

COUNT TWELVE 

BREACH OF CONTRACT 
Against Pavonia and Lincoln National 

201. Schwab repeats and realleges each of the allegations contained in paragraphs 1 

through 200 above as if fully set forth herein. 

202. Upon infonnation and belief, a reinsurance contract existed between Pavonia and 

Lincoln National whereby they agreed to be coinsurers on the COLI policies and to separately 

assume the duties, obligations, and liabilities for the claims and money owed under the COLI 

policies, included claims for unpaid DCI. 

203. As part of its contractual obligations, Pavonia acted on its own behalf and as a 

coinsurer with Lincoln National when it calculated the amount of the death benefits, obtained the 

proofs of claims for those deaths, obtained the signature of Schwab on the proofs of claims, and 

made the payment of the life insurance proceeds to Schwab. 

204. Under the terms of the reinsurance agreement, Pavonia and Lincoln National were 

contractually required to pay Schwab all benefits due under the COLI policies and to ensure Schwab 

was not harmed by the coinsurers' perfonnance under the contract 
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205. Schwab is a third-party intended beneficiary under the coinsurers' rein~urance 

contract. The co insurers' breached the contract ~d caused Schwab tQ .suffer harm by failing to 

properly .determine and report the deaths of insureds under the Policies and the failure to calculate 

the amount ofDCI as part of the benefits due under the Policies. 

206. As a direct and proximat~ result of the coinsurers' contractual breaches, CS&Co. 

and CSC have S11ffered damages in an amount to be detennined at trial. These damages include, 

among others, (i) the loss of unpaid death claims; (ii) the loss of millions of dollars in unpaid DCI; 

(iii) the loss of the DE Policy Reserve, (iv) the costs incurred from consultants' representation of 

CS&Co. and CSC with respect to their claims against the coinsurers; and (v) consequential and 

incidental damages, including out-of-pocket expenses, attorneys' fees and court costs. 

VII. 

PRAYER FOR RELIEF 
i I 

WHEREFORE, Plaintiffs CS&Co. and CSC seek judgment against Defendants as follows: 

Compensatory damages in an amount to be determined at trial, but not less than 

$4,228,880.34; 

Consequential and incidental damages, including out-of-pocket expenses, attom~y's fees 

and costs; 

Punitive or treble damages in an amount to be determined at trial; 

Pre- and post.;.judgment interest; and 

Sµch other and further relief as the Court mfly deem necessary or appropriate. 

Dated: April 4, 2019 
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DEMAND FOR JURY TRIAL 

Plaintiffs hereby 4em~d a jury trial. 

Dated: April 4, 2019 
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Yem ms, amp. the bcadi1I of this PallcJ far ar&J lmuraL Umll YOU: 210tif7 Ua bl W'ri6111t DO 
assipmms will be dmdi'fll 1pimt Us. Wo BR DOI respomiblc for tho Tl11ditJ of l1lJ migmm:DI. 

Owaa'a R.lgldl • 
Wblle the lmmed b aim ud u Basmdary is ilmocahly mmed. You mar

l. m:rme all tho riglm mm optiom tllll ~ Polley pnmdea ar We pcsm1t. 
2. mlp the bmdits; imd 
3. agree with Ua to IDJ' chmgc to lhls Pallq. 

I 
I 

I 

I 
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Ho Named~ 
II bO DJmcd Badduy IUffl?a Ibo Insured. Ihm Yov will be the bt=dary. 

Tm:nizwioJl 
All cartnp !or an7 Insured multi tbb Pollq 11.wl tcmunate wbm any om ol the !ollowm1 ntntt 
occmr. 

1. Yo11 request that COYtngc t=dmtc. 
2. Tbr fmmcd dies. 
3. The Cub 8urn:Dde.r Value 011 any Momhlr Pio«mng D"c is Jess thm the requirr.d Dedmd.on. 

Amollnl. 

PREMIUM PAYMENTS 

OamaJ 
The: mnaUDl ol Che mnual premhun shall be aa:ordmg 10 The Appllcalion and the iollDwiog Tablo of 
Premium Fa:ton and ls p11yablc for ut least SCTcll )'~ars. Each premium J1 dut and payable. while 
lhc lll=cd is lhing. OD 01 bdoro IN due dale. A r=pt for &be premium will be Issued upon 
rc:qacsi. AD1 paition of IJIT prcmhrm p.id during a Comraa Year whlc:h will caase: dds PoUq to &D 
dao 7-PJ 1est ,pedfwl iD me Section 7702.A(b) will bo rctm11ed with lmcrai widdn 60 days 
following the ead of Cbe Contnct Ycat. 

Paymtm P1eqwmq- . 
Pa,mmts may be ma.de alomhlJ, quaacdy, amwaJ.11. and azq olhu .frcqn=cy aca:plable fo Us. I! 

I 
Ora= Period 
A pm: pt:riod of 31 clap will bo allowed for Ibo pa,=em of premiums. AD lnsurau.ct c:offnge 
caminae.t durin; thl.s grau period. 

.. 
=: 
~ 
~ 
. i 

; .. ~ 
~ 

' i 
I • 

1 
G I : 
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TABLE OF ANNUAL PREMIUM FACTORS 

(Per .U.000 of 1Dldal Ccwerap Amamll) 

!e !!!!!! Pema!c - &.! M!!! ~ &! M!.! ~-
20 25.Sl 21J9 4S. 57.34 41.9~ 70 11456 106.55 
21 26.18 22.10 46 S9.20 S0.49 n w.ao U0.16 . 
21 'J.7.07 22.83 4? 61J2 52.11 n 133.28 114.20 
l3 27.89 23.S9 48 63.09 s:ua 73 137.99 UU7 
24 2&.76 1AJ8 49 6S.12 ss.so 74 14U& 112.75 
25 
26 

29.67 
30.U 

25.20 
26.0S 

so 
51 

67.21 
69J, 

S1.l6 
59.01 

'15 ,, 147.96 
153.23 • 

121.33 
lJ2J4 

27 31.62 26.93 S2 71.5'7 60.94 77 158.75 13'7~:S 
28 31.66 27.15 53 '73.14 ws 78 164.62 142.69 
2~ 33.75 21.?J S4 76.J1 64.80 ?9 170.96 148.61 
30 34.81 '1.9.TI 55 7154 66.llO 80 177.BS 155.U 
31 36.06 30."19 S6 80.98 61.85 Bl JW7 161!13 
31 31.29 Sl.84 S7 13.47 70.97 12 193.53 1"10.03 
33 38.56 31.93 sa 86.04 73.11 83 202.26 178.50 
34 39.87 34.05 S9 sua 7S,S8 84 211..SO 187.65 
35 41.23 3S.22 60 9L4~ 77.7S -85 22LIB 197.49 
36 42.64 36.43 61 94.25 80.23 86 231.33 208.1)9 
37 44J>9 37.68 62 137.l& &2.80 87 24101 l19.S7 I 
38 45.59 38.96 63 lOfUO SSA6 8B 2S3AI 232.lo-
39 
40 

47.14 
48.71 

4o.21 
41.63 

64 
65 

103.30 
l06A9 

QJ8 
90.96 

89 
90 

176.89 
301.4S 

m:rs 
190.!2 

•' 41 50.36 43.0l 66 109.19 93.82 91 350.91 337J6 
4'2 Sl.03 44.43 67 11121 '6.76 9J 420.89 410A3 
43 53.76 ,45.89 68 116.78 99.83 93 558.30 551.77 
44 S5.52 47.3& 69 llQ.56 103.09 94 966.96 966.71 

..... ~Imumt:c 
If prmuum pDJZDmls are 2ml made as rcqulrcd. comago uJMla Ibis hllq will amd.Due in IGtCC Ill 

mcadcd 1mPraJsco uti1 Iha Cash Suncndu Val12D au an7 Mcmtbly P,accssing Date is Sc1I lhzm lbe 
required Dcdm.tlon Aa:2omu. 

While COffGgo under this Po1iq is in force u mended msmance: 
l. You mar 1Kt1 mab a picmhma paym=i: IIDd 
2. You mar mtren.der ll on at1i Monthly ~C Dale l« the OWi SIJffl!D.tW' Vahsc anilablc II 

that time. 

DBA'IH BENEFIT 

I ; We ~ tht l>cmh Sem&t to the .Bcnc&c:wy ~-\l'i-, --~"",...:·::-~-= •.:--.:,.,1: .... ·••,:,~· 
1. . --~~-~ Home.xo~nr..aa~ a(di)mw,4~~~-#,11.;.1.~JS~---
f~ 

; 2. subpct ta Iha pn,Yisfom of lb.is Poliq. 
:-

:l 

~ 
.• 
·. 

The Demh lcmcdll uDdtr lbis Polle, will he lhe·Ccm:mgo MJa1IDI plm &he Cam Value Jess lmJ 
IAda:btcdm:ss. 

.:. 

\ 
"? 
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O:rw:ragc .Amomt.t 
The eavmp Amomll will be hi accordance widz The Dealb Dewit Opdan You have dcctcd 11.1 

spt.afied oza The Applla!ioa wl will be ad)asted each Molilhly P~ Dale as appi'OpnalL The 
Cova-age Amoimt ,rill be the ptesi of: 

l. The sam o.f (a} lhe bmia1 Conmp Amcmnt if You hm elected Optlo.a B or the ln1t1aJ 
j I Qm:mp: Am=.m less CasJi Value il Yau b.ffe tl~ed Option A. and (b) 111.7 one month tcnn 

msuna= clcacd under 1he E=ss Earnmp prcmsiom i or i 
1. no ammUl1 required by m.c S=on 7101(a) (1), Cash Value A.cc:nmulalion Test. or olhtt 

Fcdaal Income tm lawa or regulaliom Co quallfy II WA lmuramz; ct 
3. The mno1mt required by lRC Section 7102A. lo mecl the 7-pay test of 770lA(b), or other ' ,Pedml income tax. lam or regmatians to aTDld bdng dasslfied as a Modified :Ebdowmt:11,1 

C.Ontrm. 

CASH VALUE PROVISIONS 

(Jnarante,,d t:ub Vnhm 
On each Mu1bly PraccssinJ Date. the Ouammecd Olm Vaine equals: 

I. 'IhD Cash Valua on lbe precedblg MOlllhlJ ProtessiDg Date: phis 
2. One momh'1 iatcrest oJL the Cub Valu.c m1 the pffledlng MODlbly Processing Dalo at tho 

Ouarans.ecd Mlmmum lnlerest Rafe as s;pcdfied an 'J1le Application: plm 
3. All prcmlwm recand s1m:e Ibo prccedmg Monthly P~g Date mulcipllcd by die Pre1D111m 

Factor as shown oa Tbe Appllcalion; Jcu 
4. kJy Partial Sm~ mada lime the pmicrii.rac Momh!J Procming Date: Jes, 
5. The Dedadion AmoWd for the momh following tba Manlbl7 Procasing Date: leu 
6, The Mmmnm MoalhJy Fee as q,ecilicd oa The Afflicatlcm.. 

.Dcdm:&Jl .A.mlram 
'l1lc Ded=aa Amoun1 is equal ro (a) multiplied by (b) d1vided by ( c) where: 

(a) is the 1DDlllJilJ mst per St.GOO of Covengc .Amoum as spa:ifiul la lho followmg TabJc of 
Otmramed Ma1dh)y Co&t of Jnsarance Rates dhided b1 1,000; ami 

(b) is 1he CoYaaBO Amonnl .f.ot lha.t moath: and 
(c) ii 1.0032.7374. 

Tho. Table of Omrmlced Monthly Cast or lmmmcc: Rates will be adjostcd !ot aDY npplicable 
I Pi:ra:mage Rating Fador and Fb1 Ratmg Amoun& u ~ Gil 'l1ie Appl1calloD. 1 
I 

i 
i 

~ : 

.;. 
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TABLB OP GUAR.AN'raED MONTHLY 
COST OP lN&URANCB RA'IES 

(PER Sl.000 of Cbnn~ .Amomll) 

~ ~ Mlle Female ~ ~ ~ ~ ~ 
20 0.206067 0.114906 47 0.601066 · 0.4S5054 74 6J7312.4 l .9!H905 
21 0.206067 0.117075 4g 0.649062 0,486634 75 759,763 4S03911 
22 0.20389S 0.119245 49 0.702542 - 0.520404 76 8.357858 S.062l49 
23 0.199552 O.l21414 50 0.761515 0.557456 77· 9.153833 5.663456 
24 0.19S209 0.124669 51 0.830365 0.597795 7S 9.990714 6.316198 
25 0,189781 0.1-2683& 52 0.906927 0.60607 79 10.895433 7.0-45090 
26 0.186525 0,130093 53 0.994505 0.693808 80 11.900691 7.880315 
27 0.1!5439 0.134433 54 l.090939 0.745129 81 13.038647 U 49888 
28 0.184353 0.138773 ss .1.19S15& 0.797573 82 14.339675 9.982306 
29 0.1&6515 0.143] 11 56 l.306092 0.848953 83 15.&03036 l l.l799B6 
30 0.U9781 0.14!S38' 51 l.423763 .0,93l-08?. ;:;. , ~, ,~- ·14 17.40135& 12.7300:l? 
31 0.195l09 0,1Sl964 SB 1.549301 0.9.47421 gs 19.108494 14.324437 
32 0.202.&09 0.1S9390 59 1.686048 1.002172 86 20.l9&462 16.058980 
33 0.211496 0.166987 60 l.!3&477 1.067917 87· ll.765632 l7.9374~ 
34 0.122355 0.1745&4 61 2.011096 Ll4906B gg 24.712&25 19.969900 
35 0.2JSJ8& 0.184353 62 2.206242 1.253354 19 26.1562!6 22.1s2m 
36 0151681 0.1973B 1 63 1.425171 U78656 90 2g.9l4&06 24.615&69 
37 0.170151 0.112582 ~ 2.668056 l.510654 91 31.312&34 27.340714 
38 0.190798 0.231043 65 2.930612 1.671702 92 34.016462 30-4&5563 
39 0,)14711 01Sl6&l 66 3.211886 l.&21!52.8 93 37.360864 ~.330901 
40 0.341892 0.274497 67 3.510926 1.985625 94 4'2.070477 39.545143 
41 0.171257 0.298406 6g ).833555 2.147432 95 49.675086 47.64234'1 
42 0 .• 02808 0.323408 · 69 4.191368 2.329533 96: 63.907999 62..329936 
43 0,437635 0,347329 ~-4S96175 1.S'44304 97 96::1.95464- --95:064057 ~ 
44 0.474654 0,373-433 71 5.060058 2.80!736 98 250.736614 · ~'1.'HS900 

-1 
I 

45 0.513867 0.399543 72. 5.594292 JJ37&41 99 1000.000000 · 1000:000000 

i 
~ . ": \ '! • • : 46 0.556366 0,425662 73 6.20l439 3.533450 

Ca,h Val~ 
On ee.ch Monlh.ly ProtdSbig Date, lhe Cub Value i:qu.ili lhe G=tccd Cash Valut plw any E..u:t:ss 
Earnini:, unce lhc prt=ding Mo11thl1 Proce.ui.ng Dale applied lo oplioa l of !be fu=s Euuinp 
prorisitin. 

Ex= Earning, 
During any Polley year, We tnllY ~I Our cfucr~on. apply b.ctoa i:norc farorable than those wal to 
c.alcuhle the Ouarulccd Cash Value. The applic:ition oi these mora !a"Ol11blt bt1011 will prod:oat 
F.1xU'I 6ami.ng:i. You ma1 apply E= Earnings as of llllJ Molllhly Proct.SSUlg D:u: le 0~ 01 more 
of_. the fo&wi.ng Options: 

Optlon I. .A.d!i lo Cash Value. 

Option l. Receive BJ auh. 

Option J. Purchase oac monih lctm. uldllloos up to l.imit1 We OQY dclenniu. 

ll You do nol choose nn Option prior lo any Monthly Proccssi.ng Detc. We will c:rtdlt the E.=s 
Earning, undu Oplioa l. Any Option You choose will rc:awn in dfect nntll You c.h.ulge iL 

Puc & 
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lnlen:sa Iulo 
l1u: rate al intacsa is pmanteed ncvcr 10 be less \bm \be Guaranteed Minimum lmc:n:SI Rue of 4'1o. 
We may dtdzTc a. mgb,::r raic: cl imacsl duri;Dg my Policy Year in aa:ordancc with the hw:rcsl Ible 
&aaanmi. .. 

Basis of Vales 
'Ille Ouaameed MolllbJ1 Cost of J.nsmmce Rates ate based on the Commlsmnc:r'a 1980 Studard 
OrdbmJ Mmtalifr Table ( 1980CSO). Cash Values and ·rescn-cs prcrrided bJ this Polley aie not less 
&ban lbc mmimam reqmrcd by the atatutt in che state '\lrhc:n: this Polity Is issued. 

SURRENDER 

Oplima L Cash. Stmc:nder, Thb Po&y may be sunendcttd !or its Casb Sv.ir=dcr Value on u7 
Moulhly Prcmslng Date, Upon surrender, all lnmrance in force W1der abt. Polley and any ad.dllimw 
bmcfits prmdcd by Rldtr will tmDin2te. 

Op1ion n. Panial ~ You can mab a Partial Sumnder of Uds Policy wtlhaut Oµr ams&n1 in 
an amOUDt for any Polley Y car nol co c:ttecd: 

· 1. U Yoo elected Death Bcoc&l Opllon A. tho lwtr pf: 
a. J0'J, af lbe Cub Sutttndtr Value: or 
b. SJ0,000. 

2. U You elcacd Dealb Belle.lit Opdon 8; 100$ of Cash Smrcndcr Value. 

We will reduce th, Cash Value by the amoun1 of any Putial S~

Oamnl 
To esen:is:c a.uy Surtmdu Option. collly Us IA Wrll.f.ns. We may de.fct pa)'IDLml fot lhc pdod 
pc:rmittcd by law lor DDI more th.an 6 months frara. the date of reqatcst. 

POLICY LOANS 

Oen:al 
While ibis Polley ls ill full Corcc. Loam may be obtaimd u, 10 the ~=ot of the Loan Valac. To 
obtain. a Loan. the Poliq musl be properly a.ss!gmd &o Us as secmity. We· nted no otber co1lascnl 
We baYc abc righ( to delay panting a Lom fGf" 11p to • 6 moulhJ fram lbc date of rapcst unJcss lhc 
Loan ls to pay a pn:m1am due 011 a PoUcy. 

Loim.Val= 
TbD Lam Valua OD u.y Moa.tb.17 Prow:smg Dalo equw: 
1. 1be Cam Value OD. &ha& dall; plas 

-~·· Om molllk'a bilucst at tho OIJaWllJ:ed Minimum lalcrest Rate; plus 

3, CvmD1 Bxcaa Eaminp appllcd CO Option l of &he £=ca Bammgs pomion; Jc.ss 
4. Lom ID1erat to be cbuged OD the .fallowing MonthlJ P1ocasmg Date ; lea 
5. AzJJ w,.poid Loa 

Lo111 lmms\ 
Lou Intetest. wbkb b p&7ablt momhJy in amm. will accne at the Loan mtad Rate. AAJ ia1m:s1 
DOI pid whm dti1: will be added lo lndtbltdncss aml bear lnlcrest aJ lhe same rate. 

Pap 9 
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I.om hdlftSl Ru 
Tbc lai1w Loan h1lcrcs1 RJlc will be I -r.ailh!c: f..om ba!cns, lbSe- ad ahaJl 'bA cffl:ime for 11.c 
inidal Coutrad Year. You mq cJect to pay Loan lDlemt lot ,my sabscquat 0,111Z8CS Yem .KCOrdmg 
lo a .6nd Loan lmcrtSt blo or a nnabJc uwi Imcnst Rate. You mun notify Us In Writing ol uy 
oltction to dump the Loan lnlc:rat llale 1htD ha effect at lust 60 daJI prior to mrt ol the Comrac 
Year the chmp fl to be afedm. 

The ~ LoaD lldercsi la1o will bcJ.S_pJ! ~ 

Tbc 'nrioble Loan lDlatsl Raio will be based o.ra • Pnmmnal Loan batc:rcst llato We will dclenDim 
ncr, twdve mambs. U dm Ptorislop,al Loan lnttrca Rate ls O.S$ or mo.re aboTO the. Loa lnsacsc 
lute bl effect. tho Loan lalat.$1 !We mar be ~ to rdltd tlm. If the ProTbioul Loan lDb:ral 
Rare ls O.S$ or more bc:1ow du: Lo1111 lntmst RalD in tlfcct. Iba Loa halc:ns Rat; will oo dcct:ascd 
to tdl6c:t dm. 

Pmisiom1 Loim lAlm:fl ~· 
TbD PIQ'risfo&IDl Lom ID1ertSI Ra!o wW be &be lesser of: 

L l8S pu ammmi or . 
2. Ilse greater al: . . 

a. lhc Credited Loanal ID1cral Rate dmins the applicabla period plus 0.40% for me fint 
smm Pollq, Ymi and 0.20% thcmd\cr, 

b, the Mood7'1 cmponlo band Jitld average - monlbly aTcragc c:orporata for the c:altmlar 
momh oudmg t,,o mODlbl ~ \be date oa which the Promiaaal Loma ID1cnsi lla1a b 
dctcrmimd u pablls!u:d "7 Moocly'a lnftSIOD Sa-rice. Inc.. or bl lho mml lhiit cJm naap 
b u longer published. a 6\lbstantiall7 similar avmgc u ddmnin~ !>7 lho imunmce -
commiaic11m: oJ Ibo sfalC wuhm which the Potiq b issaed. 

Tbe Pro'risioml I.om ID1trest Rate wW DOI be higher Iha-a aUO'ftd by appllcabJe law gOTCamLg tho 
maximum allowable use l!lll maJ be dmrgcd on imr Po!iq Lam obtaimd ap.iml a pen Potier. 

NotiflcatfDll of Loan IDlc:rc:st ble. Quies 
Wo will nodfJ You Ill tho tizu tho LoaD. is ma.do of Che lmtlal rate of fmacst cm th ~ ID 
addition. We will noliq You ol a117 change la lho mo of bdcrcst at lean 30 days pdor 10 the 
d&diTa dalo of the cbup. \ 

Tho ptocecds of lluJ Pollq "111 be ,aid tu one ADD. 

All payznam UDda this Poll~ are payahlc at Om Homa Oflict.. 

Pae JO 
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ALEXANDER HAMJI10~ LIFE 
IN5URANCE CoMPANY OF AMEJUCA 

A·HOIJlellofd ~Campany 

Iutmst Rate Endorsc:mml 

In lieu or the. Guaranti:cd Miaimum lmtrut Rate. We agree ID ckclan:: 
1, A Credited Laaud ~ciea Ra1c for a Contract Year eqm1 lo tbc grcam of: 

a. if the .6xcd Lom .)Jitercs& Jlato ls in dled. 
(1 ). chm 7.5~ ptt annum. 
(2). othcmiso the Mood7'1 C.0'l'Otale B®d Yitld Averqc -- Mcmdaly A,erap O>rpom,::s 

tor the calwfaJ month ending two mollths btforo the nm b dctcrmbsed for &ho 
Contrac1 Year, 

b, lhe Guaranteed Minbmm Interest Rala. 

l. Far I.DJ portion of Cash Value in ~ o! lndl:btt:dm$.s to Us, a rate of inluCSC uch r:.altn.dar 
quarter nol to ~ less Iha: 
a. Tho .i-ymr UA Treasury Comaam MSll'Urity Nole (2.-Yeat Note) Yield lcsa om (1) 

pace:ntagc poi.at. or 
b. lbe OuaraGtccd Mlmmum lnlcn$t It.ate. 

The 2-Yw Nolo Y-&dd appUcabk for car:h calendaa qouter will bo ~ thJougb lbe Pcdctzl 
Rescn-c ltatls1kal rch:aa rrmged oYcr !he most rcccnl lhree ( 3 l mo».lh period aftilab!e at tlu: 
bcgbming ol ads caJcndat quiitcr, U wch progmm LI discontinued. We mene thD right to wbstltme 
m lndct which We ddam:lm ii c:ompanblc. 

Th1s Endancm=t labs dJ~ on lbc E.Bcdivc Date. It c,:plres commiemJy with Iha Polky. 11 ll 
subjtd to all pnnislom. lim11atiom end cspcctaliom ol 11.c Policr llOl .i.m:DD.listem herewllb. ' 

.:. 

-.: 
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ALEXANDER HAMILTON LIFE 
!NSURA.NCE COMPANY OP AMlnUCA 

A Howenold lntemmon,i Company 

APPLlCATION FOR GROUP LIFE INSURANCE 

Appllcn1i011 is hereby made to Alexander Homlllon Lire Insurance Compa~y or Amer!~ 
("Hwil!,Oa'1 for the puqiose of in5UCin~ employees undtr th~ FiMd Premium Whole Llfe 
11\lUrtl\et P('.)licy for lh& o.mounu of iruuranc.e se1 [o!1h below. · 

lnsurencc Policy: Fixed Picmium Whol~ Life lo6urnncc, Form 64061 

Owner and Bcnefidary: . CH1\BIJ:5 ';CHW\l} & co. . INC. Is 10 be owner 

ln1urcd Group: 

All full 

, end beneficiary of the Insurance applied tor. 

lnsurance under lhc policy j$ to be provided on the. life of (d~fino 
insured group: auach CCn!IUS If o.v!.llable): 

time bencfit·el igibl 0 nalaried and hourly employe e s 
of the owner having a d~te of hi re on or before Oct ober )1 , 
1994, 4S set for t h on the lltt!lchod schedule of ?ropoi:ed 
!neu.:red:i. 

Death BcnDfit Option: 0 

~Inhii l CovMage Amount: _(define :u-noUntS of lnsurn.nco for group) ~ 

The initial face amount of t he- coverage being applied for is 
stt forth on the attached Schedul e of Proposed Insurtds . 

Wd.al Payment: 539,416 , 1: 0 

IT 1S UNDERSTOOD tbal acccptanc<; of 1his application Is subject 10 final underwriting review 
by Alexander Hamilton Life fosurimCG Com~ny of America. ihe ou1cotnc of which TT12Y af~ccl 
the tcmu of h1uc includin~ the final Insured Oroup accept.able to H11Jnihon nnd may result m ll 
m\4nd ot p~um. if Dll'f nAS been m~dc. Until fi.na.1 ~proval is giyen on each incllvidual 10 be 
Insured, no policy of in~tanee is inforcc on llllY specific individual. 

Dnte: ! 2 - I - 7'/ Applic2m: ClJl>,BJ.tS SCHWl,ll r. co • , me - _ 
State of 
Jurisdiction: ._.H,.a~.,......11 ...,i ..,i _ ___ _ By:~~~--~ 

.Witness: C.G.o! ~ Title: 1/t'c.e Ptt.f/Jl.J. - {(;..-t.p.f,'on 

Agent: ~ (. ~ 
By: l'.J:l,9 B,1-U>'h. c:... t'.'.-,AJPd P:: 



r~.,.,.,,......, .... Y.,...,..,..... ......... "'""' ...... ....r-,t•'--~#C•>~.Q,,:l;.......--..,.·.•, ........ :.:.t.,~•M•l\• .... •..t .... \.J'~~ .. ,.i-, ........... , .. ..,..~ .. (.r ... ••---•.-~· ... -~.'""-- .... y. .... ~ . . ... ·····~···, ..... -
! .. -········. . ............ . 

ALEXANDER HAMILTON LIFE 
£m1.JR.1JiCE COMPANY OF AMER Jc.\ 

A Houwra!d lnttmslana, Campaoy 

F'indPxcmfum 
I Gmup Whole Life lmurma: Policy 

. f Fmd pranimn pJmtDIS pllJC)le for lildime of lmurcd 
Dcllh Be:ncit payable at IDSmed's Dealh j. 
NoapmtidplltiDg-No Ammal Dmdam i 

: 

d 

:• ~ 
., 
I; 1 .. 



EXHIBITB . 



. 
• . . "• -: -.. · . ' 

'Ta.� au..• ar 'Om" mrm fa AJemdsr Hmdllml Life 
fDsmam:e 0mipmJ' of Ama:fra.. -t'od' H "fW DIDI tho 

Owner of t1dl Palq, 

Wo pamfm to Pl dlo DmA Bem:m • Cb BewldwJ w1lm We IICID1'o 
dapzaofottbolllurd'ldealhwlutallilPaBc.rtamfmce. 

Wo mab t1ds pmmiSD 11114 Imm this PoBq ID c ~ !ffiidoraf • of tiD 
app&cailaa fm 61s Polq llll die ~ of lb piriitf I 

8igtmt mr Alemdtr Hamnma UfD 

~- _/4-~~~ ~ . 
Natlm of Yoar lfg&t to Bu-obee 'l1dl 

l'a&tyfarTm.Da,c 
It Is lmpadmll ID U, dall Y01l IEO ll!illfe4 di& tla l'a1iq. Jf 

Yn me nat lrlit.lBa\. Yea 1lllll nlllm Iba PoBq to. 111 
wlt1da &em D1I al Its IICltipt. You will s=ln a l!aJI 

dmll of 1111 p. 4mm Ye 1lsn pkt, • Ilda Po!leJ wD1 
bo va:ld Imm u. bcglc mm; 

ALEXANDER HAMuloN Lim 
INsuaANCI COMPANY a, AMlllJcA 

Allmzladdlzmr JltlDtlllC..., 

IJalJ 'BAIIUDH a,~• PAILlollNG'RIK 111u. Ml 41!Sf,JU1 



.. . .. · ' . . . 
OUIDB TO POLtCY P.IO'VIB10HI 

PA.GB 

Deffnlllnn • • • • • • • • • • • • • • • • • • • 3 
Oaml Ploristmls 

llcdlao ~ • t I • • • • • I e e • • a ' 

Compliaico 916 1- . . . . . . . . . . 4 
Mndlftnflmt 'Jf CDa1lm:I • • • • • • • • • 4 
lf4D1addp,dt'1 • • • • • • • • • • • • • • ' 
Alt 1114 Sac ••••••••••••••• 4 '"""'""lrlflJ' a• • 4 • I • I • • t a • • • f • 

Cap al Onar or Jlefl &aiatJ • • • • 4 
.Alllga:aaa • • • • • • • • • • • • • . • • 4 

~liptl -············· 4 No Nama1 .Bcr:Di!ldarr • • • • • • • • • • S 
7'm:sdaetloa: • • • • • • • • • ~ • • • • • • 5 ........ 
a...J ..................... J 
Pa,IIICat~ •••••••••••• S 
CIIBCll'elad •••••••••••••••• 5 

6 
Bllentlal. las.anwn •••••• ; ••••• 6 

Deadl Beac&l ••••••••••••• I.•. 
~~ ······· ..... . ' 7 

.. 

PAOB 

8'1� li:IM 0a!& Vala ••••••••••••• 7 
Doi , don A.mmmt • • • • • • • • • • • • 7 
Ow.m1cal lfm61J am of 

1:am:11111C01tsta ................ 1 
Clllli Va ••• ,. ••••..••••••••• I 
... 111111srp.,., ••••••••• ••••••• 1 
1ldelell,IIID... • ••••••••••• t 
111111 dVa1m ••••••••••••••••• 9 ...... 
Oplatea-.&mlalillcr •••••••••••• 9 
o,er. llPadll Smrlmfas' •• : .••.•... 9 

a-1, ............... ........ 9 
Pol;ytool 
~ ...................... , 

••••••••••••••••••• 9 ................ ' .............. 10 

? 
) 



. . . . . : -.. · .. ' . 
.. 1, 

DEATH BENERT OP'RON: B ISSUE DATE: Dscambar I, 1994 

GUARANTEED MINIMUM 
INTEREST RA1E: 41' PREMIUM FACTOR: One mlnua 3.01' In 

poUcy years 2 and after 

RATE Cl.ASS: Standanl 
INITIAL U>AN INTEREST 
RATE: 10.7% 

MAXIMUM MONTHLY Fe 81.&0 for paUoy years 1 ihrougb 
7 and 62.00 thereafter 

MORTAIJ1VTABtE USS> IN THE GUARANTEED COST OF INSURANCE RATES TABl.ES: 
130% OF COMMISSIONSER'S 1980 STANl>ARD ORDINARY 

PAGE2A 
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Time Ddlaillsml ewlJ to dis Poliq. 

Ap 
1da:nl atflm:4 ._ dm 11 &1m wuud'I • u of tb Bf&:dlns Da!t 11116 • Monl!IJr Procaiag 
Date. 

tu~ ·~°' PIS\ ftcm ApemmllbrLifolmmancomrdasPoliqmzde'bfYGL 

Cm &:am!l4s Valm 
'l2lo Cm Vd:m Im tst11 JmW,tednm 

Cull Vela 
(Seo 1Dicr pmtCsiml far~) 

O:mlctYm 
1'b twehe IDIIDl!a pakll 1 14 ' I whf& t1io PoBq 1Jm or a, Pvif;J A=iRlarf, 

Oi,nmp.Amaml 
(So, Pa&7 pms£cm = clmmlfaa.) 

Odrzd 
0 

Loadlsltm:stl0 
t!le D of mfel:l!d ~ fll dm pmliml af Caf& Vm dlll ep1I ln1bM ,,,,. IA t1J. 

!Wrxlia&Amaam 
(See PoDc.r pnblma far ddl:tlllla) 

lWedbe Data of Qmmp .. 
'1'b Blr:dite Da!8 ol Cbwmp aoder dill h1iq Im rq 1nmed ml Ila II lpCCiW bl 'Die 
~ 

f &JI ] 11 
All ClldlmdinJ Lam cm dill PoBq ad}asl!d far m:ipld. lnfam. 

lrimid 
lmmal=-cadtpcsaalalholm=do.ipas{lfdfmm'DoApp!a.tla,rJiimlll'lddlrolq 
l2lilms, 

IA WdSaJ 
!rs 'Wdq tm:11111 fD a tnlrsm iam lldisfldolr tD VI n4 SDI d Oar BDlSII o&I. Om adds:cD Is 
IIIICSllWUGWCDua:r� BUIUNGmllaar.Mlcm.ml 

me 
1'ltl VJsi1ecl Slats fmlaa1 Ramm 0Mfo of 1986 IS IIIZtmiW ot IS may bt ~ 

YcmdrlJPIOCllldqD= 
• 'Ilsa Bfidi1e Data ml da: mm, cbJ a die Pollet Dm farm__,,., mads. IS Is &amd to 

11111 11 ~ AJI,. locd limo at Yem llfma. .All tmlalkma a deallell 111 Ima orica:mal Oil die 
NcmlldJP=caiaal>a 
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No Nmul Jim£ •1 . . : . ·Jt no•~•Jr %1111 aardta lb lmmcd. 8- YOII wfll le m henefidmJ • 

"l'amintfm 
All cuwnge fDI IJIJ lmmcd ltllda dda Polkr sW1 ~ ma llr/ om of dtt follnlsti etell1S 
ca:aa: 

L Y011 Jwpat tlmt CDft14P rrnnhvdt 
2.. 'l'b lumd dies. • 
3. Tb Cm lumadct Vala aa ca, Mmi6ly ~ Dd6 ii 1:sa dm Gro qahe4 ~ 

Amoal. 

Oemar1 
'n. IIIIIOIDll of Lml mmm1 pmiDm s&all be ICCDlmlll ~ Tbo App!blima an4 the fDDowmg Table af 
healbm Pcaa a411 JIJ&blc for a1 Jmt mm yam. .. premium 1t a u4 pya1n. 'Bldlo 
6o lamrc4 II lltbtJ. oa or ladbm 1'lo daD cldt. A mdpl k 6a pmslam wBl 1ao llmed 11p1m 
nquea;L A'/11 plillll af -, pmzma paid dmiDg a Omuact Year w1ada wm cmo thfl PDlhJ to fall 
11a 7-,.y • .,.uw m me~ '1'1D2A.(b) will 1,e iommec1 w111a 1memt wflml '° daJI 
!11:Dawtq d&o m4 GI 6D 0DSifmt Ym. 

hJma,tlqwj 
l'aJm=II mar It smda ~. qaariedy, IIDIIWtllf, ad mrr c6cr ~ arorpble to 111. 

OmoPmlod 
A pa= JcrfD4 ti Sl a,t wfJ1 bl a1lanl .for t1m ~ of preminmL AD lmimcc cmrage 
crmtima cfmmg ttu .. jmlocL . 

lftmlmmaldiDt6mag1hapL'Opaiod.thompWpgma!llillbedcdm;mllnmdm~ 

•, 



. : .. ' . TABLE OP ANNUAL PIBMIIJM PACTOIS 
. 

(Pct SUDO af tnltla1 Owmp Almnl) 

~· M!l! !!!!!! Al! Me - !!!!!!£ A&! ~ !!!!± 
20 25.52 ns, 45 5'7.34 4UJ 70 124.55 lD6.S5 
21 26.21 211D 4' sun S0.49 11 l2UO 111.26 
22 'J:161 2113 47 61.12 52.U 1J 1S121 114.20 
23 21.D 23.S, 41 610J 53.'11 7J 137.99 llU7 
24 2&.'16 2UI 4t 6SJ2 55.50 " 14U8 122.1S 
25 

"' 
29.67 
30.62 

25.20 
26JJS 

50 
51 

67.21 
69.H 

57,24 
5U7 

'fS 
7& 

147.96 
15J.23 

111.S3 
132.W 

rr Jl.61 26.93 D 7lS7 60..94 . Tl 158.15 1!7.!J 
.21 
29 

32S 
nu 

ff.IS 
21.'19 

5J 
54 

7.1.14 
76.J.'1 

W5 
&UO 

71 .,, 164.U 
1'10.96 

142..69 
la.61 

30 
31 
D 

34.88., 
36.06 
37.19 

29:l'I 
30.1' 
11M 

5S 
56 
57 

'1lS4 
ae.,a 
814'1 

66.18 
'8.15 
1U7 

10 
II 
12 

1'1'7JS 
IBS.37 
113.SJ 

155.11 
l&US 
170'.03 

33 31.!6 32" ~ 16.04 '73Jl u 20226 lff.50 
34 
35 
36 

39.r, 
412J 
42.M 

34.IS 
B.22 
36.43 

59 
60 
61 

SUI 
91A2 
94.25 

75.31 
T7.7S 
I0.23 

14 -IS 
16 

2ll.50 
22UI 
211.JJ 

181.S 
19'7.49 .. . 

r, 44Jl9 S7.61 6! 9'7JI WO 87 241.01 2.19.57 
!& 4S.59 JUD Q lao.20 UM a mAI .mu 
D 
40 

'7.14 
4:12 

4121 ,w s " 10130 
106.49 

8Ll8 
90.96 so· " 276.19 

30'1A5 
'5'1.1S 
sew 

41 S1U6 .Q.112 66 109..'79 9W 91 !5091 .337.16 
42 
�3 
44 

52..0J su, 
SS.52 

4'.4S 
45.89 
47.31 

67 
61 
69. 

11U1 
116.71 
12056 

9&..76 
9W 

103.GIJ 

9J 42419 

" SSl.30 
94 HU6 

4ICW· 
m.n 
9'6-71 

..._,lnamre ·•• 
1f pammm ,.-- me IIDl.ma • mquiml. DfflllllD 11m11:r t1d& PaUcr .m caJdim m 6ma u 
eatDadat imm1Dm utD the Cm lauaidct VataD cm 811J Mma1z1y ,_... Dato ia 1m dwa die 
mpAd Dedmfn Amnmt. · 

Wldkt anmp llldlcr tbh Ni'1 II la ma as atmled iw,11101c 
L You-, Jd mate a paalam PQDlmll; aa4 
a Ye mar ammdcr II on-, Ma&UY.r Pa ·ns 1>alo b lb Cult &mrendnr Value PdaWe at 

dmdmt. 

D&\1H BBNPHr 

\Ve di par le llatJa BrmSt- ID die Bervlriary pmzapll,: 
L Bp1tA mc:eipl et 6e Rm= 08ieo af due pmaf of lie 1mmed's c1a1k. ,rhll6 611 Nie; is m 

io.m 
2. 5l11aJed fD tho ,mldom of t!dl Policy. 

'la Dmtk lcmdit 1IDd« dm Pa1iq will la dit 0m:agl Ammml p1u 6o Cah Vaine 1111 -, 
liNM:m,f,-p 

Pap' 



O.amtted ~ Yalu 
Oil eac1l Mmzllalt Pracasbt& ~ tht O tsdd Cllla Wm quak 

L no Qas1a Va!u • l1so IIICldD& Mmda1, ~ Dale pu 
.1. Ou mmrA'I iDllnat cm GIi Cm Vaha oa dw ,-:cllg .,_,., Pmcm.ti&.a DalD II 6o 

Os:mtai MJn!nme ..._ late a lpCdlie4 • 'Ila ~ P,I . 
J. AD t1enlu111 m:eln4 lim:o tu pcall1lc ~ ,mcessma DatD mnJrlplad: "1 ti= Premiaal 

P=rallo1'Jloa'lloApplirafiol;'ml 
4. - Plltl1a1 SnsnmduJ .. - 6o pcallq Mim61J Pllltllldag "- lea s. 'Dm Dcth:flnn ~ - die mos6 .IJllowtag tlla MmatlJ 1tocoslna Pata; .. 
6. '11m M J ws ModatJ l1eo • spedlal cm 1!m -'&'Dtdon 

DafdmaAwt 
11m ~ AsDlul b CllQll ID (1) nmJtlplfal bJ (b) c1lwWed hJ (c) wbeac . 

<•> 1s 6o IIIDldf4J = pr si.oaa. a1 0m11p Amoam u 1J1CiW m tbt lbDowlrc Tabla oJ 
Araaalaof Mm61J 0m flf __. Ratel W l,J- UJll); 114 

(It) ta Om a-. Asmmmt for Om IUD1II; a4 
(e)fl~ 

'Do Tl1a1e al GU&11UJee4 Yodt1J OISl of tsmnam,o Illa will la edj;stl4 far ffllJ ci:pp1kaMa 
Pwmbijs Baba Pldllr amt Rat KatiDg .4momd. II apediW Ill 'Dm AnJJcadua 
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ALEXANDER HAMIL'roN LIFE 
fNsUuNcB CoMJIANT CJI AMBIJcA 
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~ HAMIi.TON Lim 
INs1lWlcB CoJaANYOPAMRIJK'A. 

AHcusehold lnteiurlGnal ~ 

Affl.cICATlON JIOll G1lOOPLDJBiNslmANCB 

~lication Is hcmby mads to AJmm,1,r IIannlllm Life Jmuran.ce ~ of America 
mnr1tou") for the pmpose of~ employees 1q1det lbe Pixed Piemium ~ Lifo 

Tnsnranto Polioy_frstdimnoums of lnsmanc:o sot forth Wow. 

lnsmancoPoliq: Filed Piosninm Whole Life Insurenco. Pcmn.64061 

All full t!ma benefit•eU.glhJ.a salariea and hourly empl.Oyees 
of Charles Schvab Investment Management, Inc. , lu.Jat' & 
Scbtleitz~, Ino., ferfocnahce 'fecbnologies, Inc., and Charles 
Schwu (OX), ·Lta., baving a aate of hire on or befo:a october -
31, 1,!4, as set forth on \:lle attacked ~c.be8p1,e of Proposed 
IliSm:'eds: 

Dea.th&aefit Oplion: B 

. Jnilial Cmemgc.Amouat (dome amomdaofios\irauco fir pmp) 

'lha hitial face amcnmt of the ooven.p beiDg appliecl fo1: is 
set forth on 'the attached Schedule of hoposed InsUl:eds. 

fi2,26B,297 

na: __ ,_a _h_l ..... ff: __ _ 

By: -~+e= l'.?¼t#!« . 
Tatlo: Senior Vi= h'utd.st, Coatrolle~ 
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RloM,ci I!. M-cConor 
Viet p, .. ,rtonl 
Sptcia! hlo!l<uls 

Novemb!'r 28, 1994 

Michael BenUvoglio 
Vice Presldenl - traxatlon 
Charles Schwab, The Schwab Bldg. 
10~ Monlgomary Str~el . 
San Francisco, CA 94104 

RE: Corporate Owned LIie Insurance policy Issued to Charles Schwab 

Dear Mr. Bentivogllo: 

With respect lo the Corporate Owned Life Insurance policy ("COLI") that. will be issued 
by Alexander Hemllton Life ('Hamnton") to Charles Schwab ("Schwab•), Hamilton 
warrants the tollowtng: 

1. Hamillon warrants 1hat COLI sallsfies the definition of life insurance under 
Sec. 7702 of the Internal Revenue Code of 1986, as emended, and, 
accordingly, amounts paid by reason of an lnsured's death should be 
excluded from Schwab's federal taxable income under Sec. 101 of the 
coda. 

2. The GOU is n_ot lo be a modified endowment contract (MEC) under Sec. 
7702A or the code provided the premiums under the COLI do not exceed 
the seven pay fimlts of the Sec. 7702A of the code. 

:• 

~ :: 3, Hamilton wm perform actuarial evaluations ol the COLI prlor to and 
·= subsequent to Its lssue to make sure there Is continued compBance with the 
; 
:: 

tax provisions In Sec. no2 and 7702A of the code. 

~ 
{ 4. Homllton werranls with in the requirements of Sec. no2A of the code the 

COLI policy loans would not be treated as cash distributions for Income tax 
purposes. 



r·· 
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5, Hamltton warrants that cash withdrawals, es mustreted on the attached 
Exhibit A. under the COLI wtJI be treated as non-la><able distributions uoder 
Sec. 72(e) of the code 10 the extent of cost basis in the policy within the 

. constraints of the recapture cellng as defined In Sec. 7702(1)(7) of the 
code. 

· a, Hamtlton warrants that the COLI satisfies ~ requlrements of the code If the '{ 
COLI Is administered In accordance with suoh rules, as Slustl'.Sted on the 
attached Exhibit A, aJ\d tha1 Interest expense on poftcy loans wltl be 
deductible to Schwab undet Seo. 264 of the code. 

7. Hamiton wm continuously monitor end update Its administration procedures 
and computer software to assure that the OOU contloues to meet the 
various federal tax quallflcatlon requirements. Hamllton wm notify Schwab In 
a timely manner ff actions ot elections on Schwab's part ate needed In 
order to contirwe to meet such requltemenls, I 

Wlth respect to the COLI, Alexander Hamilton Life agrees to the following prldng 
tenns: · 

1. A premtum expense charge ol 0% lo pollcy year one and 3% in all 
.subsequent premlum paying years wlthout regard to the applloab!e state 
premfum taxes and DAO tax. 

2. A monlhly admlnfstratlon fee of S1.60 per potiay for poDoy years one 
through seven end $2.00 per policy thereafter. 

3. The poDoy loan rnteresl rate wlll be Indexed to the Moody's Baa corporate 
bond yie1d average for the calendar month ending two months before _the 
rate is determlned lot the contreot year. The crediting rate to borrowed 
cash values wilf be the· po&cy loan rate less 40 basis points for po!oy years 
one through seven and less 20 basis polnts thereafter. . 

4. With respect to mortality clalm experience, the pollcy wm have a 3% 
retention factor as a percentage cf each death claim payment, Additionally, 
a clalm stablHzallon reseNe wm be accumulated over the first five polcy · 
yea.rs to approxinate 25% of expected claims. The mwdmum aggregate 
amount of this reserve shall be $5,000,000. (Please note that lhls maximum 
has not been Incorporated Into E)Chfbll A, aDhough the COLI wl1I be 
admfnlstered with this ma>dmum lmpos$d.) Tho reserve wm assist In 
management of 1he mortalJty charQe rate 18V81 and wUJ be c;onsldered cash 
vaJue not avaltab!e for poicy loans. Upon plan term1natlon, the reserve wiU 
resecve wll be returned as cash value subject to release from SChwab on 
Incurred but unreported claims. ~: .. .. 

I 
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Alexander HamHton Ufe has revlewed the census dala and other lnformaUon submitted 
by Schwab relating to estimated costs In the event of the death of thE, Insured 
employees Jnoludlng a letter from Brtan Burke to Michael Ben11vogHo dated Novembet 
23, 1894. The lnformation analyzes the various eoonomlc losses attributed to 
Schwab's exposure through Its welfare plans, h!rfng and training expenses. and lost 
produotlvlty arising from the death of any Insured. Hammon has reUed on this 

' Information to complete Its underwriting requirements, .end Hamilton waives Its right to I assert the defense of lack of Insurable Interest with regard to any claims presented by 

I 

l I Schwab for any st.ioh lnsureds •• 
! 

Any references to federal tax law or any other appllcable laws or regulations are to 
· such laws or regulations as lhey extst on the effective data of the polfcles. 

We are pleased to work with Schwab on this Corporate Owned LIie Insurance 
Program and expect a mutually profitable venture. 

I 

~ely1 

!!/~{ __ , 
Rlchard e. MoCarter 

cc: B, Burke 

.. .. 
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CASE NAME: CHARLES SCHWAB & CO., INC and THE CHARLES SCHWAB 
CORPORATION v. PAVON/A LIFE INSURANCE COMPANY OF 
MICHIGAN, ENSTAR (US) INC, ANDESA SERVICES, INC., THE 
LINCOLN NATIONAL UFE INSURANCE COMPANY, and DOES 1 
through 50 

ACTION NO.: San Francisco County Superior Court Case No. CGC-19-5727 

PROOF OF SERVICE 

I am a resident of the State of California. My business address is 999 Skyway Road, Suite 
310, San Carlos, California 94070. I am employed in the County of San Mateo where this service 
occurs. I am over the age of 18 years, and not a party to the within cause. I am readily familiar 
with my employer's normal business practice for collection and processing of correspondence for 
mailing with the U.S. Postal Service, and that practice is that correspondence is deposited with 
the U.S. Postal Service the same day as the day of collection in the ordinary course of business. 

On the date set forth below, following ordinary business practice, I served a true copy of 
the foregoing document(s) described as: 

FIRST AMENDED COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF 
DEMAND FOR JURY TRIAL 

(BY MAIL) I caused such envelope(s) with postage thereon fully prepaid to be 
placed in the United States mail at San Carlos, California. 

(BY EMAIL) by transmitting via email the document(s) listed above to the 
corresponding email address(es), or as stated on the attached service list, on this 
date before 5 :00 p.m. 

Bronwyn Pollock Attorneys for Pavonia Life Insurance of 
Alexander C. Robinson Michigan 
MA YER BROWN LLP 
350 S. Grand Avenue 
25th Floor 
Los Angeles, CA 90071 
P: 213-229-5194 
C: 213-594-0888 
Email: bpollock@mayerbrown.com 
ARobinson@mayerbrown.com 

Elliott J. Stein 
David R. Richie 
STEVENS & LEE 
100 Lenox Drive, Suite 200 
Lawrenceville, NJ 08648 
P: 609-987-7050 
M: 908-768-9600 
Email: ejs@stevenslee.com 
DRR@stevenslee.com> 

Attorneys for Andesa Services, Inc. 

917796 - I -
PROOF OF SERVICE 
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Shawn L. Kelly 
DENTONS 
l O 1 · John F. Kennedy Parkway 
Short Hills, NJ 07078-2708 
P: 973.912.7107 
shawn.kellv@dentons.com 

Attorneys/or £NSTAR (US) INC. 

(ii (State) I declare under penalty of perjury under the laws of the State of California 
that the above is true and correct. 

Executed on April 4, 2019, at San C?~j~ 

917796 -2-
PROOF OF SERVICE 
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Frank Venuto 

From: Gerber, Jim (DIFS) <gerberj@michigan.gov> 
Sent Wednesday, September 25, 2019 10:28 AM 
To: Kerr, Christopher (AG); Stephen A. Scott 
Cc: Charles E.Tillage;lowell.haky@schwab.com; Barry.Brown@Schwab.com; 

venuto.frank@comcast.net; Gregg, Randall (DIFS); Long, James (AG); Robinson, 
Alexander C.; Pollock, Bronwyn F. 

Subject Re: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al. 

Mr. Scott, 

I have read Mr. Kerr's points below and I confirm that the positions stated by Mr. Kerr in his e-mail to you are 
those of the Deputy Rehabilitator as well. 

Thank you 

James Gerber, CFE 
Director of Receiverships 
Deparbnent of Insurance and Rnancial Services -State of Michigan 
(517)-284-8664 
e-mail: gerberj@michigan.gov 
NOTICE: This message is intended for the named recipient(s) only and may contain confidential, privileged, or private 
information exempt from disclosure under Michigan law. If you have received this message in error, do not forward, 
share, save or duplicate it. Please reply and notify me of the error in transmission and then delete the message. Thank 
you. 

From: Kerr, Christopher (AG) <KerrC2@michigan.gov> 
Sent: Wednesday, September 25, 2019 10:22 AM 
To: Stephen A. Scott <sscott@hayesscott.com>; Gerber, Jim (DIFS) <gerberj@michigan.gov> 
Cc: Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com <lowell.haky@schwab.com>; 
Barry. Brown@Schwab.com <Barry.Brown@Schwab.com>; venuto.frank@comcast.net <venuto.frank@comcast.net>; 
Gregg, Randall (DIFS) <GreggR2@michigan.goV>; Long, James (AG) <LongJ@michigan.gov>; Robinson, Alexander C. 
<ARobinson@mayerbrown.com>; Pollock, Bronwyn F. <BPollock@mayerbrown.com> 
Subject: RE: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al. 

Mr. Scott: 

This e-mail confirms, with limited exception, your attached letter summarizing our telephone conversation on Friday, 
September 20, 2019. 

Specifically, if the sale of Pavonia to Ares/ Aspida is finalized as contemplated by the current Plan of Rehabilitation, the 
rehabilitation and associated stay will terminate and Schwab will be able to proceed with the California Action against 
Pavonia and Lincoln in due course. We have been advised by Ares/ Aspida counsel that because they are aware of the 
California Action that represents a Scheduled Liability (although disputed), Ares/Aspida intends to assume the defense 
of California Action in the California Superior Court upon the termination of the rehabilitation/stay and closing of the 
sale. 

Conversely, if the sale of Pavonia to Ares/ Aspida is not finalized as contemplated by the current Plan of Rehabilitation, 
the rehabilitation and associated stay will continue in effect and preclude the California Action from proceeding against 
Pavonia, and according to Special Deputy Rehabilitator James Gerber's (the "Special Deputy's") position, Lincoln as 

1 



well1. in this situation, the Special Deputy will ultimately make a decision as to whether to adjudicate Schwab's claims in 
the Michigan rehabilitation court (which is the normal practice) or instead agree to allow the adjudication of Schwab's 
claims in the California Superior Court. Negotiations to settle Schwab's claims would also be a possibility in this 
situation. 

Further, the Special Deputy does consider Schwab's claims in the California Action to be a Scheduled Liability but those 
claims are disputed. Although we cannot advise Schwab whether to file a Proof of Claim, under the Procedural Order, 
the Proof of Claim Instructions and Form, and other governing rehabilitation documents, disputed claims such as 
Schwab's (even if a Scheduled Liability) are required to file a Proof of Claim to formally register/record those claims 
against Pavonia in the rehabilitation proceeding. Your intention to file a Proof of Claim on behalf of Schwab therefore 
comports with the governing rehabilitation documents and would be a prudent measure to fully protect Schwab's rights. 

Finally, you are correct that the Special Deputy takes no position regarding application of the rehabilitation stay to the 
other defendants to the California Action, Andesa and Enstar {US). With respect to Schwab's intention to re-add Pavonia 
to the California Action following its 8/26/19 dismissal without prejudice (2nd attachment), the Pavonia Rehabilitation 
Order prohibits the institution or continuation of any actions against Pavonia, so in other cases we would challenge this 
action. However, here Pavonia was already a party to the California Action as of the date of the rehabilitation, was only 
recently dismissed, and we now have clarified the procedural aspects of when and how Schwab's claims against 
Pavonia/Lincoln may proceed. Under these circumstances, as long as Schwab re-adds Pavonia to the California Action in 
a stipulated order that simultaneously stays the California Action against both Pavonia and Lincoln until at least 3/31/20 
(when we expect the Ares/Aspida sale to close by), we will not object to re-adding Pavonia to the California Action. 

The Special Deputy will review my points above and, assuming he agrees, provide written confirmation of the same. At 
that time, we would ask that you and Pavonia's counsel at Mayer Brown work diligently toward entry of a stipulated 
order that re-adds Pavonia to the California Action while staying that action against both Pavonia and Lincoln until at 
least 3/31/20. 

Thank you. 

Christopher L. Kerr 
Assistant Attorney General 
Michigan Department of Attorney General 
Corporate Oversight Division 
P.O. Box30736 
Lansing, Ml 48909 
(517) 335-7632 (please note new phone number) 

From: Stephen A. Scott <sscott@hayesscott.com> 
Sent: Tuesday, September 24, 2019 7:26 PM 
To: Kerr, Christopher {AG) <KerrC2@michigan.gov>; Gerber, Jim (DIFS) <gerberj@michigan.gov> 
Cc: Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com; Barry.Brown@Schwab.com; 
venuto.frank@comcast.net 
Subject: RE: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al. 

Messrs. Kerr and Gerber, 

Attached is my letter following my call with Mr. Kerr last Friday. We look forward to confirmation of the points in our 
letter at your earliest convenience so we can move forward with the stay of the California Action. Thank you. 

HAYESSCOTI" BONINO ELLINGSON 
GUSLANI SIMONSON 8CLAUSE I 1.1' 

2 
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Stephen A. Scott 
999 Skyway Road, Suite 31 0 
San Carlos, CA 94070 
sscott@hayesscott.com 
Direct: 650.486.2867 
Mobile: 408.204.1716 

From: Stephen A. Scott 
Sent: Tuesday, September 17, 2019 3:48 PM 
To: Kerr, Christopher {AG) <KerrC2@michigan.gov> 
Cc: Gregg, Randall (DIFS) <GreggR2@michigan.gov>; Gerber, Jim (DIFS) <gerberj@michigan.gov>; Burke, Felicia (DIFS) 
<BurkeF2@michigan.gov>; Knickerbocker, Tina (DIFS) <knickerbockert@michigan.gov>; Long, James (AG} 
<LongJ@michigan.gov>; Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com; 
Barry.Brown@Schwab.com; venuto.frank@comcast.net: Carol S. Karwatt <CKarwatt@hayesscott.com> 
Subject: RE: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al. 

Mr. Kerr, 

Attached is our letter regarding Mr. Gerber's letter of September 12th• Please feel free to contact me to discuss on my 
direct number below. We look forward to your response. Thank you. 

HAYESSCO'n" BONINO ELLINGSON 
GUSLANISIMONSON8CLAUSE 11.1· 

Stephen A.Scott 
999 Skyway Road, Suite 310 
San Carlos, CA 94070 
sscott@hayesscott.com 
Direct: 650.486.2867 
Mobile: 408.204.1716 

From: Stephen A. Scott 
Sent: Thursday, September 12, 2019 12:51 PM 
To: Kerr, Christopher (AG) <KerrC2@michigan.gov> 
Cc: Gregg, Randall (DIFS) <GreggR2@michigan.gov>; Gerber, Jim (DIFS) <gerberj@michigan.gov>; Burke, Felicia (DIFS} 
<BurkeF2@michigan.gov>; Knickerbocker, Tina (DIFS) <knickerbockert@michigan.gov>; Long, James (AG) 
<LongJ@michigan.gov>; Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com: 
Barry.Brown@Schwab.com; venuto.frank@comcast.net; Carol S. Karwatt <CKarwatt@hayesscott.com> 
Subject: RE: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al. 

Mr. Kerr, 

Thank you for your response. We will review with our client and contact you to further discuss. 

HAYES SCOTr BONINO ELLINGSON 
GUSLANI SIMONSON 8CLAUSE I I.I· 

Stephen A.Scott 
999 Skyway Road, Suite 310 
San Carlos, CA 94070 
sscott@hayesscott.com 
Direct: 650.486.2867 
Mobile: 408.204.1716 
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Frolft: Kerr, Christopher (AG) [mailto:KerrC2@michigan.gov] 
Sent: Thursday, September 12, 2019 12:16 PM 
To: Stephen A. Scott <sscott@hayesscott.com> 
Cc: Gregg, Randall (DIFS) <GreggR2@michigan.gov>; Gerber, Jim (DIFS) <gerberi@michigan.gov>; Burke, Felicia (DIFS) 
<BurkeF2@michigan.gov>; Knickerbocker, Tina (DIFS) <knickerbockert@michigan.gov>; Long, James (AG) 
<LongJ@michigan.gov>; Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com; 
Barry.Brown@Schwab.com; venuto.frank@comcast.net; Carol S. Karwatt <CKarwatt@hayesscott.com> 
Subject: RE: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al. 

Mr. Scott: 

Attached please find the response of Special Deputy Rehabilitator James Gerber to your letter dated September 6, 2019, 
together with Exhibits A and B thereto. Hard copies of these documents were also mailed to you tod~y. 

Thank you. 

Christopher L Kerr 
Assistant Attorney General 
Michigan Department of Attorney General 
Corporate Oversight Division 
P.O. Box 30736 
Lansing, Ml 48909 
(517) 335-7632 (please note new phone number) 

From: carol S. Karwatt <CKarwatt@hayesscott.com> 
Sent: Friday, September 6, 2019 4:52 PM 
To: Kerr, Christopher (AG) <KerrC2@michigan.gov>; Burke, Felicia (DIFS) <BurkeF2@michigan.gov> 
Cc: Stephen A. Scott <sscott@hayesscott.com>; Charles E. Tillage <CTillage@hayesscott.com>; 
lowell.haky@schwab.com; Barry.Brown@Schwab.com; venuto.frank@comcast.net 
Subject: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al. 

Mr. Kerr & Mr. Gregg-

Please find attached a revised letter correcting a typographical error that supersedes the previous letter 
sent on today's date. 
Feel free to contact Mr. Scott with any questions concerning this matter. 

Sincerely, 

Carol S. Karwatt 
Legal Assistant to Stephen A. Scott, Lawrence M. Guslani, 
Vivian V. Countryman, Christopher K. Wong and Emma Lloyd 

HAVES SCOTT BONINO ELLINGSON 
GUSLANI SIMONSON & CLAUSE, LLP 
999 Skyway Road, Suite 310 
San Carlos, CA 94070 
Direct: (650) 486-2894 
Telephone: (650) 637-9100 
Facsimile: (650) 637-8071 
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