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Attorneys for Plaintiffs
CHARLES SCHWAB & CO., INC. and
THE CHARLES SCHWAB CORPORATION

STATE OF MICHIGAN
CIRCUIT COURT FOR THE 30th JUDICIAL DISTRICT
INGHAM COUNTY
ANITA G. FOX, DIRECTOR OF THE CASE NO. 19-504-CR
MICHIGAN DEPARTMENT OF HON. WANDA M. STOKES
INSURANCE AND FINANCIAL
SERVICES, OBJECTIONS TO THE PAVONIA LIFE
INSURANCE COMPANY’S PLAN OF
Petitioner, REHABILITATION FILED BY CHARLES
SCHWAB & CO., INC. AND
Vs. THE CHARLES SCHWAB CORPORATION
PAVONIA LIFE INSURANCE
COMPANY OF MICHIGAN,
Respondent.

Charles Schwab & Co., Inc. and The Charles Schwab Corporation hereby submit their
objections to the Pavonia Life Insurance Company of Michigan’s Plan of Rehabilitation.

L INTRODUCTION

On January 10, 2019, Charles Schwab & Co., Inc. and The Charles Schwab Corporation
(“Schwab”) filed its Complaint in the Superior Court of the State of California against Pavonia Life
Insurance Company of Michigan (“Pavonia”) and other defendants for contract, tort and statutory

claims arising from Corporate Owned Life Insurance policies owned by Schwab (“California
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OBJECTIONS TO THE PAVONIA LIFE INSURANCE COMPANY’S PLAN OF REHABILITATION



Action”). On April 4, 2019, Schwab filed its First Amended Complaint in the California Action,
which added The Lincoln National Life Insurance Company (“Lincoln”) as a defendant. (The First
Amended Complaint is attached hereto as Exhibit A.)

On July 9, 2019, Pavonia was placed into rehabilitation by the Michigan Department of
Insurance under the jurisdiction of this Court. Lincoln is not named as a party to the Pavonia
rehabilitation. The Special Deputy Rehabilitator overseeing the rehabilitation asserts that the
California Action is enjoined from proceeding against Lincoln because Pavonia agreed to defend
Lincoln in the California Action. Beginning in September 2019, counsel for Schwab and counsel
for the Special Deputy Rehabilitator entered into discussions to stay the California Action as to
Pavonia and Lincoln pending the potential sale of Pavonia to Aspida Holdco LLC.! During those
discussions, the Special Deputy Rehabilitator made the following representations (through his legal
counsel):

¢ In the event the Pavonia sale to Aspida/ARES is finalized, the Pavonia rehabilitation
will be terminated, the stay lifted, and Schwab can continue to pursue its litigation
against Pavonia and Lincoln in the California Action as if the Pavonia Rehabilitation
was never put in place; and

¢ In the event the Pavonia sale is not finalized, the Rehabilitator will decide whether to
adjudicate the Schwab claims as to Pavonia and Lincoln through the rehabilitation in
Michigan or to allow the claims to proceed in the California Action. (See September
25, 2019 E-mail attached as Exhibit B.)

While Schwab is agreeable to those terms, it maintains that it reserves and does not waive
its right to contend that the claims asserted against Pavonia and Lincoln in the California Action
should not be adjudicated through the rehabilitation in Michigan. Because Lincoln is a separate
insuring entity with wholly distinct legal obligations to Schwab, the Pavonia rehabilitation and

potential sale has no legal effect on Lincoln’s obligations to Schwab.

IL OBJECTION

! To date, the terms of the stipulation have not been finalized.



Based on the foregoing, Schwab objects to the inclusion of Schwab’s claims against Lincoln
in the Pavonia Plan of Rehabilitation.
Dated: October __ , 2019 VENUTO & ASSOCIATES, PLLC

By:

FRANK VENUTO P36913

Attorneys for Plaintiffs

C ES SCHWAB & CO., INC. and

THE CHARLES SCHWAB CORPORATION
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CASE NAME:  ANITA G. FOX, DIRECTOR OF THE MICHIGAN DEPARTMENT OF
INSURANCE AND FINANCIAL SERVICES v. PAVONIA LIFE
INSURANCE COMPANY OF MICHIGAN

ACTION NO.: CIRCUIT COURT FOR THE 30th JUDICIAL DISTRICT INGHAM
COUNTY, Case No. 19-504-CR

PROOF OF SERVICE

I am a resident of the State of Michigan. My business address is 334 Townsend, Lansing,
MI 48933. I am employed in Ingham County where this service occurs. I am over the age of 18
years, and not a party to the within cause. I am readily familiar with the normal business practice
for collection and processing of material for mailing with the U.S. Postal Service, and that
practice is that material is deposited with the U.S. Postal Service the same day as the day of
collection in the ordinary course of business.

On the date set forth below, following ordinary business practice, I served a true copy of
the foregoing document(s) described as:

OBJECTIONS TO THE PAVONIA LIFE INSURANCE COMPANY’S PLAN OF
REHABILITATION FILED BY CHARLES SCHWAB & CO., INC. AND
THE CHARLES SCHWAB CORPORATION
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Y MAIL) I caused such envelope(s) with postage thereon fully prepaid to be
placed in the United States mail at Lansing, Michigan.

James Gerber

Special Deputy Rehabilitator
Michigan Department of Insurance
and Financial Services

530 W. Allegan Street, 7" Floor
Lansing, MI 48933

Christopher L. Kerr

Assistant Attorney General

Michigan Department of Attorney General
Corporate Oversight Division

P.O. Box 30736

Lansing, MI 48909

E@ate) I declare under penalty of perjury under the laws of the State of Michigan that
the above is true and correct.

Executed on October 4, 2019, at Lansing, MichigW

Frank Venuto
229922 -1-
PROOF OF SERVICE — cAst CISCV161911
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STEPHEN A. SCOTT (SBN 67467)
(sscott@hayesscott.com)
CHARLES E. TILLAGE (SBN 177983)

(ctillage(@hayesscott.com) ELECTRONICALLY

CHRISTOPHER K. WONG (SBN 300543) FILED
(cwong@jmyesscott.com} Superior Court of California,
HAYES SCOTT BONINO ELLINGSON County of San Francisco
GUSLANI SIMONSON & CLAUSE LLP 04/04/2019
999 Skyway Road, Suite 310 Clerk of the Court
San Carlos, CA 94070 A ety Cork

Telephone: (650) 637-9100
Facsimile: (650) 637-9101

LOWELL HAKY (SBN 178526)

(lowell.haky@schwab.com)

BARRY D. BROWN JR (SBN 233544)
.brown@schwab.com

CHARLES SCHWAB & CO., INC.

211 Main Street

San Francisco, CA 94105

Telephone: 415.667.9158

Facsimile: 800.977.3220

Attorneys for Plaintiffs
CHARLES SCHWAB & CO., INC. and
THE CHARLES SCHWAB CORPORATION

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO
CHARLES SCHWAB & CO.,INC. a CASE NO. CGC-19-572711
California corporation, and THE
CHARLES SCHWAB CORPORATION, a | FIRST AMENDED COMPLAINT FOR
Delaware corporation, DAMAGES AND EQUITABLE RELIEF
Plaintiffs, DEMAND FOR JURY TRIAL
Vs.
PAVONIA LIFE INSURANCE

COMPANY OF MICHIGAN, a Michigan
Corporation; ENSTAR (US) INC,, a
Delaware Corporation; ANDESA
SERVICES, INC., a Pennsylvania
Corporation; THE LINCOLN NATIONAL
LIFE INSURANCE COMPANY, an
Indiana Corporation; and DOES 1 through
50,

Defendants.
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Plaintiffs Charles Schwab & Co., Inc. (“CS&Co.”) and The Charles Schwab Corporation
(“CSC”) (collectively “Schwab”) herein allege as follows:

I.

NATURE OF THE ACTION
L. Through this lawsuit, Schwab seeks to recover death benefits and interest payments

due on death claims, along with other obligations that are due under two group life insurance
policies known as Corporate Owned Life Insurance (“COLI”) policies.

2. A COLI policy is a life insurance policy that is purchased and paid for by a
corporation and insures the lives of the corporation’s designated employees with the corporation
being the owner and beneficiary of the policy. In additioﬁ to certéin tax advantages, COLI policies
have been utilized to offset the cost of employee benefits. The Schwab COLI policies also financed
a $5,000 death benefit payable to the personal beneficiary designated by each employee insured
under the COLI policies in the évent that that employee died. . }

3. Although the Schwab COLI policies are structured as a means to assist with the
payment of employee benefits, the policies are an asset of the corporation and are not regulated by
ERISA laws.

4. COLI policies are governed by general insurance principals and applicable insurance
laws and regulations. Under these standards, an insurer is obligated to pay the death claims in
connection with insured deaths that occur while the COLI policies remain in force along with
interest on death claims that are not paid within 30 days of the date of death of the insured. The
insurer is also required to assure that there is a transfer of insurance risk to the insurer under the
COLI policies. And finally, an insurer is prohibited from violating its contractual commitments
under the governing documents of the COLI policies, including its commitment to distribute to the
policy owner (Schwab in this case) the cash surrender values (and reserves if the policy owner
waives its right to claims for currently unreported deaths that occurred during the term of the COLI
policies) upon surrender of the COLI policies.

5. Hawai’i and Delaware law govern Schwab’s recovery of COLI policy benefits and

reserves unlawfully withheld as more fully described and identified in this Complaint.
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IL

THE PARTIES
6. Plaintiff CSC is a Delaware corporation, with its principal place of business at 211

Main Street, San Francisco, California 94105. Plaintiff CS&Co. is a California corporation with its
principal place of business at 211 Main Street, San Francisco, California 94105.

7. Defendant Pavonia Life Insurance Company of Michigan (“Pavonia™) is a Michigan
life insurance corporation with its principal place of business at 180 Mount Airy Road, Suite 101,
Basking Ridge, New Jersey 07920. Pavonia is authorized to do business in many states, including
California, and does business in California. Pavonia is a successor company to Household Life
Insurance Company. Pavonia was directly involved in the investigation of death benefits due under
Schwab’s COLI policies, the payment of claims, the evaluation and denial of policy benefits, claims
handling decisions, and the bad faith conduct giving rise to the claims stated herein.

8. Defendant Enstar (US) Inc. is a Delaware Corporation with its principal office'in 150
2nd Avenue North, 3rd Floor, St. Petersburg FL. 33701.  Enstar (US) is licensed by the California
Department of Insurance and conducts business in California as an insurance administrator. Enstar
(US) also designated a California Corporation as its agent for service of process. As further
alleged below, corporate officers for Enstar (US) were directly involved in the investigation of
death benefits due under the COLI policies, the evaluation and denial of policy benefits, claims
handling decisions, and the bad faith conduct giving rise to the claims stated herein. Enstar (US)
also directed the wiring of a payment of COLI policy assets to Schwab on April 4, 2016 after
Schwab surrendered the COLI policies on October 27, 2015.

9. By engaging in the unilateral conduct as herein alleged, Enstar (US) aided and
abetted Pavonia’s breach of contract and breach of the implied covenant of good faith and fair
dealing.

10.  Defendant Andesa is a Pennsylvania corporation doing business in many states,
including California, with its principal place of business at 6575 Snowdrift Road, Suite 108,
Allentown, PA 18106. On information and belief, at or around the time the COLI policies were

issued to Schwab, Andesa entered into a contract whereby it was retained by Alexander Hamilton,
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and subsequently by Pavonia, to administer the COLI policies. That administration included the
calculation of the amounts owing to Schwab by Pavonia under the COLI policies, and providing
monthly COLI financial reports to Schwab on behalf of Pavonia that were the responsibility of
Pavonia. Andesa also was responsible for identifying the occurrence of deaths, obtaining death
certificates, and assembling the proofs of claims on behalf of Pavonia to be given to Schwab for
submission to Pavonia. Andesa was required to do so in a non-negligent manner and in compliance
with all governing laws. Schwab is an intended third-party beneficiary to the contract between
Andesa and Pavonia.

11.  Plaintiff is informed and believes, and on that basis alleges, that defendant Lincoln
National Life Insurance Company (“Lincoln National”) is an Indiana corporation with its principal
place of business located at 1300 South Clinton Street, Fort Wayne, IN 46802. Lincoln National is
qualified to do business in the State of California and conducts business in California. Lincoln
Nationalis a successor company to Alexander Hamilton in fact and in law and Lincoln National
retained the contractual obligations as the insurer on the two COLI policies after it became a
successor insurance company.

12.  In October 1995, Lincoln National’s predecessor company (Jefferson Pilot Financial
Insurz;nce Company) entered into a reinsurance agreement with Pavonia’s predecessor company
(Household Life Insurance Company) whereby Household Life became a reinsurer and coinsurer
with Jefferson Pilot on the COLI policies and agreed that it would equally assume and be
responsible for all policy obligations, including the, but not limited to, the obligation to handle and
pay policy benefits. The reinsurance agreement further provided that Lincoln National would
equally assume and be responsible for all policy obligations to handle and pay policy benefits.
Subsequently, Household Life changed its name to Pavonia and Pavonia thereafter assumed the
obligations and liabilities under the reinsurance agreement. Jefferson Pilot was acquired by Lincoln
National and Lincoln National thereafter assumed the obligations and liabilities under the
reinsurance agreement.

i
i
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13.  On information and belief, under the terms of the reinsurance agreement, Pavonia
and Lincoln National were acting as agents for each other as it pertained to obligations owning to
Schwab under the COLI policies.

14.  Pursuant to the reinsurance agreement, Pavonia and Lincoln National were
coinsurers under the COLI policies and each had equal obligations to pay all claims as herein
alleged.

15.  Schwab is an intended third-party beneficiary to the reinsurance agreement between
Pavonia and Lincoln National.

16.  Pavonia and Lincoln National are also estopped from asserting that they are not
obligated to pay claims as insurers under the COLI policies based on their respective conduct as
herein alleged.

17.  The true names and capacities, whether corporate, associate, individual, or
otherwise, of defendants DOES 1 through 50, inclusive, are unknown to plaintiff, who therefore
sues such defendants by such fictitious names. Each of the defendants designated here as a DOE is
legally responsible in some manner for the events and happenings referred to in this complaint and
caused injuries and damages proximately thereby to plaintiff, as alleged in this complaint. Plaintiff
will ask leave of court to amend this complaint to show their names and capacities when they have
been ascertained.

18.  Plaintiffs are informed and believe, and thereby allege, that at all times herein
mentioned, Defendants, including DOES 1 through 50, were the principals, agents, joint venturers,
alter egos, and/or co-conspirators of each of the other defendants, and in doing the things herein
described, were acting in the course and scope of such agency and/or conspiracy with the

knowledge, permission and/or consent of the other defendants.

HIQ
JURISDICTION AND VENUE

19.  This Court has general subject matter jurisdiction over the claims alleged in this

Complaint and the amount in controversy is in excess of the jurisdictional minimum of this Court.

n
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20.  Venue is proper in this Court pursuant to California Code of Civil Procedure section
395(a) because none of the Defendants reside in California and Schwab can designate the
appropriate County under such circumstances. The COLI policies were assets of Schwab that were

held in California, which is the location of Schwab’s headquarters.

IVO

CHOICE OF LAW
21.  Asalleged in more detail below, Hawai’i law applies in the interpretation of the

COLI policy issued to CS&Co. in Hawai'i because that policy form was filed with and approved by
the Hawai’i Department of Insurance for sale in Hawai’i. The application for the Hawai’i policy
identified Hawai’i as the governing law. The Hawai’i policy was delivered to CS&Co. in Hawai’i
by a local Hawai’i agent licensed in Hawai’i. The application for the Hawai’i policy was executed
by an officer of CS&Co. in Hawai’i. The application was endorsed by the contracting parties and
the application was incorporated into the PoliEy by the contracting language. The insurable interest
laws and other laws of Hawai’i govern the Hawai’i policy. Furthermore, one of the six unpaid
death claims pertains to an insured who lived and died in Hawai’i, and all six of the current
disputed unpaid death claims pertain to persons insured under the policy.

22.  Delaware law applies in the interpretation of the Delaware policy issued to CSC
because the Delaware policy form was filed with and approved by the Delaware Department of
Insurance and was approved for sale in Delaware. In addition, the application for the insurance
identified Delaware as the governing law, the Delaware policy was delivered to Schwab in
Delaware by a local Delaware agent licensed in Delaware. The application for the Delaware policy
was executed by an officer of Schwab in Delaware. The application was endorsed by the
contracting parties and the application was incorporated into the Policy by the contracting language.
In addition, Delaware insurable interest and other laws govern the Delaware policy.
mn
m
m
1/

935896 .5-

FIRST AMENDED COMPLAINT-- CASE NO. CGC-19-572711




O 0 N N v AW N -

NN [N T NG T NG T N T N S S g e S e T
OO\IO\a-hWN'—‘O\OOO\)O\M-wa'—‘O

V.
THE FACTS

A, Procurement of the Hawai’i and Delaware Policies

23.  In or around December 1994, Alexander Hamilton issued one COLI policy to
CS&Co. in Hawai’i (“HI Policy”) and another COLI policy to CSC in Delaware (“DE Policy™),
collectively the “Policies.” Following a series of name changes, transfers and/or acquisitions, the
insurer’s obligation under the two Policies were subsequently transferred to Pavonia and Lincoln
National and were administered by Andesa on behalf of Pavonia and Lincoln National.

24,  The HI Policy is a fixed premium, group whole life insurance policy providing for
fixed premium payments payable for the lifetime of each insured under the HI Policy pursuant to
which a death benefit was payable to CS&Co. at the insured’s death. The 5,514 CS&Co.
employees who were insured under the HI Policy at inception were entitled to designate a
beneficiary to receive a $5,000.00 benefit payable in the event of the insured’s death, such benefit
being paid by Schwab and funded by the HI Policy. The HI Policy and the application for the HI
Policy are attached as Exhibit A.

25.  The HI Policy was one policy obtained under one application and the HI Policy was
issued to insure the lives of all of the employees who were insureds under the one Policy.

26.  The HI Policy was issued with Hawai’i expressly stated in the application as the
applicable jurisdiction. Hawai’i was selected because the Hawai’i Department of Insurance had
collaborated with Alexander Hamilton to make Hawai’i the applicable jurisdiction for the explicit
purpose of generating significant premium tax revenues for the benefit of Hawai’i as an offset to a
guarantee fund obligation that Alexander Hamilton owed to Hawai’i.

27.  The HI Policy was issued and delivered to CS&Co. in Hawai’i by Alexander
Hamilton on December 1, 1994. The HI Policy was a COLI because CS&Co. was the sole premium
payer, owner, and beneficiary of the HI Policy. The HI Policy is a retail group life insurance
contract falling in the class of COLI used to offset the cost of employee benefits for employees of
companies like CS&Co.

i
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28.  CS&Co. paid premiums on the HI Policy in the amounts of $39,416,110 and
$38,643,746, in 1994 and 1995 respectively.

29.  The DE Policy is a fixed premium, group whole life insurance policy providing for
fixed premium payments payable for the lifetime of each insured under the DE Policy pursuant to
which a death benefit was payable to CSC at the insured’s death. The DE Policy was issued and
delivered to CSC in Delaware on December 1, 1994. The DE Policy also was a COLI because CSC
was the sole premium payer, owner, and beneficiary of the DE Policy. CSC paid premiums on the
DE Policy in the amount of $2,268,297 and $1,993,901, in 1994 and 1995 respectively. The
employees who were insured under the DE Policy were entitled to designate personal beneficiaries
who would receive a $5,000.00 benefit paid in the event of the insured’s death, such benefit being
paid by Schwab and funded by the DE Policy. The DE Policy and its application are attached as
Exhibit B.

30. The DE Policy was one life insurance policy obtained under one application and the
DE Policy was issued to insure the lives of all of the employees who were insureds under the one
DE Policy.

31.  Each of the HI and DE Policies provide that death benefits are payable to the
beneficiary (CS&Co. and CSC respectively) upon the death of the insured.

32.  Neither the HI Policy nor the DE Policy featured a “separate account” segregated
from the Pavonia and Lincoln National general accounts solely for the benefit of either CS&Co. or
CSC. See HRS §431:10D-118(a) and 11 Del.C. §2932(a).

33.  The laws in Hawai’i and Delaware provide for a statutory scheme that regulates life
insurance policies that are delivered in those States. Such laws are incorporated into the HI Policy
and the DE Policy by virtue of the Compliance With Law provision in the Policies.

34,  Inaddition to the express terms of the Policies, Schwab purchased the Policies in
reliance upon a letter from Alexander Hamilton to Schwab dated November 28, 1994 in which
Alexander Hamilton gave certain warranties and agreed to certain pricing terms (the “Guarantee
Letter”). The Guarantee Letter governed the relationship when Schwab applied for the Policies,

paid the premiums at inception, and throughout the almost twenty-year relationship. Schwab relied
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on the terms and representations contained in the Guarantee Letter. The Guarantee Letter is
attached as Exhibit C.

35.  Alexander Hamilton warranted in its Guarantee Letter that it issued the HI Policy
and the DE Policy in reliance upon information submitted by Schwab relating to the considerable
costs in the event of the death of Schwab employees, and specifically waived Alexander Hamilton’s
rights to assert the defense of lack of insurable interest with regard to any death claims presented by
Schwab.

36.  The Guarantee Letter warranted that the Policies satisfied the definition of life
insurance under Section 7702 of the Internal Revenue Code (“Code”), and that administration
procedures and computer software would be monitored and updated continuously to assure
continued compliance of the Policies with the “various federal tax qualification requirements.” One
of those “various federal tax qualification requirements” included the definition of a Qualified
Nonguaranteed Contract under Section 419 of the Code and its requirement that stabilization
reserves be reasonable.

37.  The Guarantee Letter also provided that there would be a claims stabilization reserve
("Reserve”) that “will assist in management of the mortality charge rate level and will be considered
cash value not available for policy loans™ and that “{u]pon plan termination, the reserve will reserve
will [sic] be returned as cash value subject to release from Schwab on incurred but unreported
claims.” Incurred but not reported (“IBNR”) claims pertain to the deaths of insureds which have
occurred but about which neither the policyholder nor the insurer have current knowledge.

38.  The Guarantee Letter made numerous representations regarding the limited number
of charges that could be imposed on the Policies including, among other things, the statements in
the Guarantee Letter and confirmed in Andesa monthly financial reports, guaranteeing that those
charges would be limited to a 3% premium expense charge after year one; a monthly
administration fee of $1.50 per insured in the first seven policy years and $2.00 per insured
thereafter (the percent of premium charge and the per insured charge collectively, "Expense
Charges”); a policy loan interest rate indexed to a specified Moody’s Baa corporate bond yield

average, cost of insurance (“COI”, referred to as “mortality charge” in the Guarantee Letter) to be
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charged against the cash surrender value (”Surrender Value™) for transfer to the insurer’s general
account (and to be tracked by Andesa on behalf of the insurer); and a 3% retention factor as a
percentage of each death claim payment.

39.  The Policies featured Surrender Values which accrued interest and were guaranteed
by the insurer’s general account.

40.  The Reserve pertaining to the HI Policy and the Reserve pertaining to the DE Policy
were accounting entries tracked by Andesa on behalf of Pavonia and Lincoln National for the
purpose of monitoring their profitability from COI charges under the Policies, and provided
assurance to Schwab that Alexander Hamilton and Pavpnia would not be able to take “excess”
mortality-related profits (i.e., profits over and above what was stipulated in the Guarahtee Letter to
be 3% “retention...of each death claim payment”).

4]1.  Each of the Schwab employees insured under the Policies at inception were informed
ﬁy letter that Schwab intended to insure their lives and that “Schwab will purchase, own, and be the
beneficiary of, an insurance policy on the life of each employee.” The employees were further
informed by that same letter that they would have the right to name the beneficiary of a death
benefit in the amount of $5,000 payable in the event of the employee’s death (the “Death Benefit
Only Plan” or “DBO Plan”) if they did not object to Schwab purchasing life insurance with Schwab
as the owner and the beneficiary.

42,  Each employee was given the right to withhold his or her consent to Schwab
purchasing the Policies with Schwab as the owner and the beneficiary. Furthermore, consenting
employees had a right of revocation that remained a continuing contractual right after issuance of
the HI Policy by virtue of the Compliance With Law provision which incorporated HRS § 431:10D-
202(b)(2) into the Policy.

43.  The intent of both parties at contract inception was that the insurer would bear the
risk of death claims exceeding COI charges deducted from the Policies® Surrender Value, consistent
with the legal requirement that Reserves be “reasonable” and, consequently, that there would be a
transfer of risk to the insurer in order for the Policies to qualify as life insurance under the Code.

m
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44,  The intent of the parties was documented in the Guarantee Letter sent to Schwab
shortly before inception of the Program and the reports prepared by Andesa on behalf of the insurers
from inception, among other things. Neither the Policies nor the Guarantee Letter has a provision
stating that Pavonia and Lincoln National would not bear the risk of death claims exceeding COI
charges, or that Pavonia and Lincoln National would not bear certain expense and investment risk.

45.  Upon information and belief, Andesa was retained by Alexander Hamilton and its
successors, including Pavonia and Lincoln National, pursuant to a contract under which Andesa
agreed to provide administrative services with respect to the COLI policies. Schwab is an intended
third party beneficiary of this contract. Pursuant to the contract, Andesa was responsible for
computing policy values so that all benefits due under the policies were paid to Schwab, providing
reports to the policy owners (Schwab), maintaining records of policy transactions, identifying the
occurrence of insured deaths, obtaining death certificates required to process death claims,
calc':ulating the amount of life insurance death benefits payable’to Schwab, preparing the death claim
submission form for signature by an officer of Schwab, submitting the “proofs of claim” (the death
certificate and claim form) to the insurance company, and advising the insurance company of the

amount of death benefit payable to Schwab.

B. Administration of the Policies: Processing of Death Claims and Financial Reporting

1. Delayed Claim Interest

46.  Under Hawai’i law, interest at the minimum rate of six percent accrues on life
insurance benefits that are not paid within 30 days of the insured’s death. (Hawai’i Revised Statute
§ 431:10-243.) This is known in the industry as Delayed Claim Interest (“DCI”). Pavonia, Lincoln
National and their predecessors concealed the requirement of DCI payments and failed to pay any
DCI on any death benefits since inception of the COLI Policies despite the fact that many claims
were not- paid until a year or more after the insureds’ deaths.

47.  As part of its contractual responsibility, Andesa provided Schwab monthly financial
accounting reports on behalf of Pavonia and Lincoln National and for the benefit of Schwab. Those
reports described the HI Policy as the “Charles Schwab & Co., Inc.” policy and the DE Policy as
“The Charles Schwab Corporation” policy. Andesa concealed the requirement of DCI and failed to
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calculate any DCI accumulated on the death claims and the Andesa reports failed to identify any
DCI that had accrued on unpaid death claims.

48.  Acting at the direction and under the supervision of Pavonia and Lincoln National,
Andesa also administered the tasks of identifying insured deaths under the Policies, obtaining death
certificates required to process death claims, calculating the amount of life insurance death benefit
payable to Schwab, preparing the death claim submission form for signature by an officer of
Schwab, submitting the “proofs of claim” (the death certificate and claim form) to the insurance
company, and advising the insurance company of the amount of death benefit payable to Schwab.

49.  On December 2, 2014, Schwab’s insurance consultant, HessMorganHouse
Consulting, LLC dba HMH Consulting (“HMH”), made inquiry with Andesa regarding DCI for two
death claims (the “Sik and Young Claims”). Andesa admitted that its programming system was not
calculating accrued DCI because “The monthly processing system is not programmed to add
delayed claim interest on death claims. Different states have different rates.”

50.  The next day, on December 3, 2014, HMH requested Andesa to follow-up with
Pavonia to see if they had determined the DCI for the Sik and Young Claims under consideration at
the time. Andesa forwarded the HMH request to Pavonia later that same day. Pavonia responded
two days later on December 5, 2014 stating “I’m not familiar with the specifics of interest on claims
so I’ve passed along to our claims area.”

51.  OnJanuary 5, 2015, Richard Zebleckas from Pavonia represented that DCI would be
paid on the Sik and Young Claims:

I’ve received word that we will be submitting the delayed interest to
Schwab for the Sik and Young claim. We just received the claim
documentation from Andesa on the Young claim which our claims
area is in the process of reviewing. Once they are done with the
review we will include the delayed interest payment on both claims
along with the Young claim payment and make note of it when the
wire is sent.

52.  Because Pavonia failed to address the DCI due on past claims, on or about January
20, 2015, HMH requested an update and asked “what are the total amounts of interest?” HMH
stated further that “[w]e know of 3 other known deaths not paid that will have the same issue.”

Pavonia responded later that same day: “Attached the amount [sic] will be 71,306.99 [sic] per the
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attached. We will be sending a wire out on Thurs [sic] that will include this and the Young claim.”
Pavonia admitted Schwab was entitled to the DCI by agreeing to pay $71,306.99 as reflecting the
accrued interest on the Sik and Young Claims.

53.  Pavonia never paid any DCI on the Sik or Young Claims.

54.  On January 28, 2015, HMH requested Pavonia provide an accounting of DCI due on
the 150 other death claims from the inception of the Policies. On or about February 4, 2015,
Andesa sent HMH’s request to Pavonia.

55.  OnMarch 11, 2015, Ronald Yawger with Pavonia responded that “We have not paid
any delayed claim interest on the death claims,” and “I’m assuming you may need the date of
payment to calculate the interest for certain states. I will keep you posted on the status.”

56. On May 21, 2015, Pavonia provided a calculation of interest on the majority of past
claims on which DCI had not been paid. The minimum amount calculated by Pavonia was $2.026
million in DCI owed to Schwab as of that date (May 21, 2015).

57.  OnJune 26, 2015, HMH requested Pavonia inform Schwab regarding when the DCI
will be paid. Pavonia responded three days later on June 29, 2015: “We are still in the process of
discussing this on our end. 1am copying John Moran who is the appropriate person to contact on
this matter.”

58.  Although it had previously agreed to pay DCI on death claims, and even calculated
the amount of the DCI owed, on August 4, 2015, Pavonia’s Chief Financial Officer, John Moran,
informed HMH that Pavonia would not pay the DCI on the previous death claims:

After consultation with our legal department it has been determined
that the vast majority of the claims are well past the statute of
limitations in the state of Hawaii. Additionally, the insurance contract
obligates Pavonia to pay death claims on “due proof of the Insured’s
death”. Until such time, Pavonia has no obligation to pay the claim,
and as such would not incur a contractual interest obligation. In order
to resolve this matter expeditiously for both of our benefits, we would
be willing to discuss a settlement for those claims that are not yet
time-barred. Please let me know if you wish to discuss.

n
"
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Mr. Moran made these statements despite knowing that Andesa was responsible for
determining whether insureds under the Policies had passed away and obtaining death certificates

required to process death claims pursuant to the above-referenced contract between Pavonia and
Andesa.

59.  Inhis August 4, 2015 correspondence, Mr. Moran admits that the COLI “insurance
contract obligates Pavonia to pay death claims.” Furthermore, at no time during the
communications did Mr. Moran, or anyone affiliated with Pavonia, inform Schwab that Pavonia
was not an obligor under the COLI policies.

60.  On October 26, 2015, Schwab sent an email to Pavonia and Enstar (US) and
requested payment of all DCI for which Defendants were not asserting a statute of limitations
defense. Schwab had calculated that amount as $423,039.

61. InaDecember 10, 2015 correspondence from Pavonia to Schwab, the CFO for

'Moran, identified Pavonia as the insurer on the COLI polic'ies:

Pavonia, John
“I write in response to your letter dated October 27, 2015 in which
you provided notice that you will be surrendering the Charles Schwab
& Co., Inc. and the Charles Schwab Corporation (collectively
“Charles Schwab”) COLI policies (originally issued in Hawaii and
Delaware, respectively by Alexander Hamilton Life Insurance of
America) currently insured by Pavonia Life Insurance Company of

Michigan (“PLICMI").” [Emphasis added.
62.  On December 10, 2015, after Schwab had surrendered all the Policies, Pavonia

offered to settle all issues including the surrender payment to Schwab on the condition that Schwab
release Pavonia for any payment of DCI.

63.  OnJanuary 14, 2016, Schwab informed Pavonia that Schwab was entitled to
payment of the surrender value of the Policies without any precondition of release of the DCI claim:
“Schwab will not waive a claim to delayed claim interest in exchange for a surrender value it is
contractually entitled to receive.”

64.  On February 9, 2016, Mr. Moran, on behalf of Pavonia, provided a different reason
for the denial of DCI when he stated that the separate reserve account accumulates 4% interest and

the interest from that reserve account would offset any interest due on the death claims. Despite
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contending that no interest payments were owing, Mr. Moran made unreasonable and lowball offers
on behalf of Pavonia to settle the DCI claim without providing any explanation or justification as to
how that number was calculated.

65.  On April 4, 2016, Robert Redpath, Senior Vice President and Corporate Counsel for
Enstar (US), sent a letter to Schwab revoking the February 9, 2016 offer of policy benefits. The
letter failed to provide any explanation for the denial of policy benefits.

66.  On July 7, 2016, Schwab responded to the February 9 and April 4, 2016 letters by
requesting payment on the unpaid death claims and refuting Pavonia and Enstar’s contention that
interest paid on the reserve account is the equivalent of DCI.

67.  OnJuly 28, 2016, Schwab followed up with Enstar (US) requesting a response to its
July 7 letter. Mr. Redpath responded by confirming that Enstar (US) was not offering any payment
of DCI on unpaid death claims. Enstar failed to provide any explanation for its denial
determination. |

68.  Pavonia’s decision to reverse course and refuse to pay any DCI as mandated by HRS
§431:10-243, and by the HI Policy by virtue of its incorporation of Hawai’i law into the terms of the
HI Policy, was a unilateral decision consistent with Enstar (US)’s corporate strategy of commuting
liabilities at a discount through the use of buy-backs.

69.  The Andesa monthly financial accounting reports failed to disclose that DCI was not
being paid to CS&Co. Furthermore, neither Pavonia nor Lincoln National ever informed Schwab
that it was not being paid DCI. Until Schwab discovered DCI was not being paid in December
2014, it did not know, nor should it have reasonably discovered, that Pavonia, Lincoln National and
their predecessors were withholding payment of DCI. In fact, even Andesa, a highly regarded life
insurance administration expert, admitted in an email that it did not know about the mandate to pay
DCI, nor, apparently, did Pavonia, Lincoln National or their predecessors know of their obligation
to pay DCI. At a minimum, Schwab is owed over $3,000,000 in DCI under the HI Policy,
according to proof.

i
i
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70.  Pavonia, Lincoln National and their predecessors’ failure to compute and pay DCI at
a rate of interest that is at least six percent a year is a continuing violation of Schwab’s rights.
Schwab’s claims for failure to pay DCI also continued to accrue as a result of Pavonia’s failure to
pay DCL

71.  Atall times during the handling of the claims on the COLI policies, including the
handling of Schwab’s claim for unpaid DCI, Pavonia represented that it was the insurer for the
COLI policies and at all times led Schwab to believe that it was the insurer on the COLI policies.
All representations made by Pavonia regarding its obligations, duties and conditions under the
COLI policies were made for the benefit of Lincoln National and Lincoln National is thereby bound

by Pavonia’s representations.

2. Failure to Pay Surrender Valuc and Reserve Upon Surrender of the DE
and HI Policies

72.  Schwab surrendered the DE Policy z}nd HI Policy on October 27, 2015 (“Surrender

Date”) pursuant to a letter on that date. Upon surrender, Pavonia and Lincoln National were
required to distribute the Surrender Values and, if Schwab were to waive its right to receive IBNR
Claims, the Reserves existing at that time on the HI and DE Policies as well as known unpaid death
claims and all accrued DCIL.

73.  According to the final Andesa Report for October 2015, the HI Policy had a
Surrender Value of $567,450 and the DE Policy had a Surrender Value of $25,952, for a total of
$593,401.38. The October 2015 Andesa Report also stated that the Reserve held in the general
account for the DE Policy was $811,010.83. The Andesa Report also revealed a negative balance of
minus $240,548.89 in the Reserve held in the Pavonia general account for the HI Policy.

74.  On or about April 4, 2016, Robert Redpath, on behalf of Enstar (US), stated in
correspondence to Schwab that Enstar (US) had calculated the total amount due CS&Co. and CSC
from surrender of both Policies was $1,163,863, which was thereafter wired to Schwab (“Surrender
Payment”). As described herein, the Surrender Payment did not reflect the correct amounts due
Schwab under either the DE Policy or the HI Policy for Surrender Value, Reserve, DCI and unpaid

death claims.
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75. At the time of surrendering the Policies, Pavonia, Lincoln National and Enstar (US)
were required to distribute the Surrender Values from the two different Policies and the Reserves
from the DE Policy. Schwab should have received the $567,450 Surrender Value from the HI
Policy, the $25,952 Surrender Value for the DE Policy, and the $811,010 Reserve from the DE
Policy — a total of $1,404,412 as the Surrender Payment. The surrender payment should not have
been affected in any way by the known outstanding death claims under the HI Policy.

76.  Consistent with their corporate policies to discount liabilities at their policyholder’s
expense, the amount distributed to Schwab was understated by at least $240,549 due to an unlawful
diversion from the DE Policy Reserve to defray the negative balance under the HI Policy Reserve.
This was confirmed when “Charles Schwab & Co Inc,” received Form 1099R sent by Pavonia,
which demonstrated that Pavonia offset the negative $240,548.89 balance in the Reserve account of
the HI Policy with the $811,010.83 balance in the Reserve of the DE Policy. This payment of funds
to “Charles Schwab & Co Inc” from the DE Policy owned by CSC was improper, violated the
Policies, and violated the Code. There should have been two Forms 1099R, one for the $567,450
Surrender Value from the HI Policy sent to CS&Co. and another Form 1099R for $836,962 (the
$25,952 Surrender Value and the $811,010 Reserve from the DE Policy) sent to CSC.

77.  Pavonia, Lincoln National and their predecessors historically paid life insurance
death benefits to Schwab under the HI Policy even though the Reserve in the HI Policy was
negative while, at the same time, the Reserve in the DE Policy was positive. When Pavonia did so,
it did not, and legally and contractually could not, reduce the DE Policy Reserve to offset its léss.
There were 24 instances from the inception of the Policies until Schwab’s surrender of the Policies
where Pavonia, Lincoln National and their predecessors paid life insurance death benefits to
Schwab under the HI Policy even though the Reserve in the HI Policy was negative while, at the
same time, the Reserve in the DE Policy was positive, all without reducing the Reserve in the DE
Policy by the amount of those life insurance death benefits paid under the HI Policy. This was
consistent with the warranty in the Guarantee Letter that there was a transfer of risk from Schwab to
i
"
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Pavonia and Lincoln National and their predecessors, thereby complying with the definition of life
insurance under section 7702 and the definition of a Guaranteed Nonqualified Contract under
Section 419 of the Code.

78.  Pavonia and Lincoln National’s failure to pay the Reserve of $811,011 in the DE
Policy at time of policy surrender was unlawful because it was not a “reasonable” reserve within the
meaning of Section 419 of the Code, was inconsistent with historical administration of the Policies,
and was in violation of the terms of the Guarantee Letter, and improperly drew excessive reserves

from the DE Policy Cash Surrender Value,

3. Failure to Pay Death Claims On the HI Policy Incurred Before
Surrender of the Policies

79.  The HI Policy required the payment of claims related to the deaths of insureds
occurring while the HI Policy was in force and before it was surrendered.

80. Pavonia and g,incoln National were aware of outstanding claims under t},e HI Policy
on the deaths of four individuals prior to the Surrender Date and prior to the Surrender Payment. At
the time of the Surrender Date, Andesa was attempting on behalf of Pavonia and Lincoln National
and Schwab to gather the appropriate documentation to process the claims.

81. A fifth death claim under the HI Policy occurring prior to the Surrender Date was
discovered in July 2016 and communicated to Andesa and Pavonia and Lincoln National. A sixth
death claim under the HI policy occurring prior to the Surrender Date was discovered in March
2018 and communicated to Andesa and Pavonia. The policy benefits due on those additional two
death claims are $361,484. The policy benefits due on these six death claims are $1,055,725.

82.  Although the HI Policy and Guarantee Letter required payment of claims upon
deaths occurring prior to the Surrender Date, Pavonia and Lincoln National, in consultation with
and at the direction of Enstar (US), acting in disregard of their contractual obligations, failed to pay
the full amount of those claims, wrongfully contended that the reason was that Schwab had not
provided proof of death before the Surrender Date, and wrongfully contended CS&Co. released the
claims upon acceptance of the discounted (and disputed) Surrender Payment. Pavonia admitted its
obligation to pay the full disputed death claims by sending Schwab the Form 1099R with respect to
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the April 4, 2016 Surrender Payment which included $570,462 in non-taxable payments that could
only be accounted for as payment on a portion of those outstanding death claims.

83. Because death benefits are nontaxable, whereas any other distribution from the
policies would have been taxable, Pavonia and Lincoln National’s nontaxable treatment of
$570,462 as reflected in the Form 1099R is an admission that the “Remaining Death Claims”
incurred prior to the surrender of the Policies were due and payable even though the proofs of
claims were received by Pavonia after the Surrender Date. It also means that the $570,462 amount
characterized as “Claim Stabilization Reserve” in Pavonia’s February 9, 2016 letter was not
distributed to CS&Co. and that amount should also be paid to account for that shortfall since any
distribution of a Reserve would be a taxable distribution.

84.  In the Surrender Letter, Charles Schwab exercised its right under the Guarantee
Letter not to waive its right to the payment of death claims under the HI policy when it specifically
demanded payment of the four reported claims and disclosed that Schwab exercised its right under
the Guarantee Letter not (o waive its right to the payment of IBNR (“all deaths that ogcurred prior to
today’s date™) under the HI Policy

85.  On August 4, 2017, Enstar (US) responded to Schwab’s July 28, 2016 letter by
making a further unreasonable and lowball offer for policy benefits related to all outstanding issues.
Enstar (US) did not provide any explanation for its calculation of the $82,500 offer.

86.  On September 7, 2017, Schwab responded to Enstar (US) by advising it that its offer
was less than the amount of benefits due under the Policies. Specifically, Schwab was entitled to
$475,200 in unpaid death claims under the HI Policy and more than $3.4 million in DCI under the
HI Policy.

87. On October 5, 2017, Enstar (US) responded by making a further unreasonable and
lowball offer for unpaid death claims and the DCI to resolve unpaid HI Policy benefits. Enstar
(US)’s letter stated that the full amount of the death claims under the HI Policy would not be paid
because of a deficiency in the HI Policy Reserve. This is tantamount to an assertion that there was
no transfer of risk under the Policies. Enstar (US) also reiterated its position that interest was paid

on the Reserve and that the interest was the equivalent of a DCI payment. Enstar (US)’s position is
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incorrect because the amount of the Reserve has no bearing on the amount of outstanding unpaid
death claims.

88.  Enstar (US) took the further erroneous position in the October 5, 2017 letter that
“Had Schwab timely reported the claims, the COI adjustment paid from the LCV (Loanable Cash
Value) would have funded this shortfall.” That position is erroneous for several reasons. First,
Andesa was responsible for determining the existence of death claims. Second, Andesa was aware
of the four death claims that were known but unpaid at policy surrender within at most 35 days of
the date of death. Andesa was still attempting to complete the paperwork necessary to process the
death claims at time of to surrender. Third, these claims had been known by Pavonia and Lincoln
National for several months (and in some cases years) before the surrender. Pavonia and Lincoln
National should have used its knowledge of these known deaths along with a reasonable estimate of
the number of unknown claims when setting the COI rates and the Reserve. Pavonia and Lincoln
Natiolnal had the opportunity to adjust the COI charges being dedlucted from cash value for more
than a year to fund the Reserve shortfall prior to policy surrender since the Reserve under the HI
Policy had been negative beginning in September, 2014. The fact that they did not do so is not
Schwab’s problem.

89.  On November 7, 2017, Schwab responded to Enstar (US) by advising that policy
benefits under the HI Policy were due and owing regardless of the Reserve deficiency under the HI
Policy and any interest credited on the Reserve account did not offset interest due on death benefits
under the HI Policy. That was a reassertion of Schwab’s having waived any right to receive IBNR
death claims under the DE Policy. Enstar (US) never responded to Schwab’s November 7, 2017
letter. Enstar (US)’s failure to respond was an acknowledgement of Schwab’s never having waived
its continuing right to receive IBNR death claims under the HI Policy.

90.  Consistent with Enstar (US)’s policy of employing commutations and policy buy-
backs on its insurance liabilities to allow the company to exit exposures to certain liabilities and
insureds generally at a discount to the ultimate liability and provide the ability to eliminate exposure
to further losses, Pavonia, Lincoln National and Enstar (US) imposed on CS&Co. a unilateral buy-
back of their liabilities under the Policies at a discount by refusing to pay any DCI and by paying a

935896 -19-

FIRST AMENDED COMPLAINT-- CASE NO. CGC-19-572711



O 0 3 O i h_h W e

NN NN N N N DN e e et et ke ek b et et e
!.\O,\IO\M&WM‘-‘O\OOO\)O\M-BWN'—‘O

mere portion of the HI Policy known claims and none of the IBNR Claims even afier they became
known and proofs of claim were tendered. Also consistent with their corporate policy of reducing
exposures at the expense of their policyholders, Pavonia, Lincoln National and Enstar failed to pay
all of the Surrender Value and Reserve owed to CSC from the DE Policy. The foregoing events
occurred when Enstar was trying to sell Pavonia to a third party and maximize the market value of
Pavonia.
C. Tolling Agreement

91.  Schwab entered into a tolling agreement (“Tolling Agreement™) with Pavonia
through Pavonia Holdings (US) Inc. dated December 3, 2015 that tolled any and all defenses based
on statutes of limitation, statutes of repose, laches, or any other principle of law or equity, however
denominated, whether based on statute or not, with respect to days between October 13, 2015 and
the date of termination of the Tolling Agreement. Pavonia was acting as an agent of Lincoln
Nationali under the reinsurance agreement when it entered into the té)]]ing agreement and Lincoln
National is thereby bound by the tolling agreement in the same manner as Pavonia. Similarly,
Enstar (US) was acting as an agent of Pavonia and Lincoln National and it is also bound by the
tolling agreement in the same manner as Pavonia.

92.  Schwab terminated the Tolling Agreement pursuant to its letter dated December 14,
2018.

\4 8
CLAIMS FOR RELIEF
COUNT ONE
BREACH OF CONTRACT OF THE HAWAI'I

POLICY
Against Pavonia and Lincoln National

93.  Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 92 above as if fully set forth herein,

94. A contract existed between CS&Co. on the one hand and Pavonia and Lincoln
National as the coinsurers on the other, whereby they agreed to pay life insurance death benefits to

CS&Co. in any case under the HI Policy where an insured passed away while the Policy was in full
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force and effect (had neither lapsed nor been surrendered) and whereby Andesa calculated the
amount of the death benefits pursuant to the supervision and direction of the coinsurers, Andesa
obtained the proofs of claims for those deaths pursuant to the supervision and direction of the
coinsurers, Andesa obtained the signature of Schwab on the proofs of claims pursuant to the
supervision and direction of Pavonia, and Andesa presented the death benefit calculation and signed
proofs of claims to the coinsurers on behalf of Schwab for payment of the life insurance proceeds to
Schwab.

95.  The terms of the HI Policy were set forth in the HI Policy and Guaranty Letter.
CS&Co. purchased the HI Policy in reliance upon the warranties and pricing terms governing the HI
Policy as set forth in the Guarantee Letter, the Code, and Hawai’i law.

96. CS&Co. performed all of its obligations under the contract and satisfied all
conditions precedent from inception of the Policies through October, 2015, including without
limitation the payment to the coinsurers ot" over $81 million in premiums, over $3 million in
Expense Charges, nearly $28 million in COI charges, and more than $800,000 in retention charges.

97.  The contract required the coinsurers to provide CS&Co. sufficient information to
enable CS&Co. to make informed decisions regarding payments of premiums, payments of interest
on policy loans, the payments of death benefits and DCI, making loans against surrender value, the
lapse of individual coverages under the contract, and the surrender of the Policies.

98.  The contract also required the coinsurers to assure Schwab continued satisfaction of
the definition of life insurance under Séction 7702 of the Code, continued satisfaction of the
definition of a Guaranteed Nonqualified Contract under Section 419 of the Code, favorable income
tax treatment under Section 72 of the Code (tax free growth of the surrender value under the
Policies), and Section 101 of the Code (tax free receipt of death benefits from the Policies), as well
as continued compliance with Hawai’i law.

99.  Absent a release for and waiver of its continuing right to receive IBNR Claims under
the HI Policy, the coinsurers committed to the payment of those IBNR Claims under the HI Policy
in full once the requisite proofs of claims were submitted, rather than unlawfully taking the reserves
from the DE Policy.
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100. The coinsurers breached the HI Policy and contract by paying only a portion of the
known outstanding Hl Policy death claims pertaining to insureds who died before the Policies were
surrendered and the Policies were in full force and effect in order to avoid incurring a mortality-
related loss, thereby nullifying the transfer of risk to the coinsurers necessary to comply with the
requirements of the definition of life insurance, and by refusing to pay any amount on those death
claims under the HI Policy that were IBNR on the date of policy surrender since Schwab expressly
asserted that it was not waiving its continuing right to those HI Policy claims.

101.  The coinsurers breached the contract with Schwab when they failed to pay the four
known death claims under the HI Policy following submission of the requisite proofs of claims and
at a time when the Reserve under the HI Policy was negative, a practice in which the coinsurers had
never engaged prior to surrender of the Policies, thereby negating the transfer of risk to the
coinsurers mandated by Sections 7702 and 419 of the Code.

102.  As insurers of the HI Policy and under Hawai’i law, the coinsurers had contractual
obligations to administer the HI Policy in the best interests of CS&Co., to not interfere with
Schwab’s rights and benefits under the Policies, and to provide information to CS&Co. to enable it
to make itself aware that DCI was mandated by law.

103.  The coinsurers breached the HI Policy and contract by failing to pay CS&Co. any of
the DCI that had accrued on the death claims under the HI Policy. From the date the coinsurers and
their predecessors issued the first payment of death benefits under the HI Policy, they have failed
and continue to fail to pay any DCI that was due and owing on deaths of insureds that occurred
during the life of the Policies.

104. Because the HI Policy constitutes one, undivided insurance policy, separate and apart
from the DE Policy, the coinsurers’ failure to pay the DCI for the death claims under the HI Policy
results in ongoing and continuous breaches of the HI Policy and contract.

105. The coinsurers breached the HI Policy and contract by offering to pay CS&Co.
policy benefits that were due and payable on the condition that it accept a settlement of other policy
benefits that were in dispute.

"
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106. As a direct and proximate result of the coinsurers’ contractual breaches, Schwab has
suffered damages in an amount to be determined at trial. These damages include, among others, (i)
the loss of unpaid death claims of at least $485,263 under the HI Policy; (ii) the loss of unpaid DCI
in excess of $3,000,000 under the HI Policy; (iii) the costs incurred from consultants’ representation
of Schwab with respect to Schwab claims against the coinsurers; (iv) the value of IBNR Claims
under the HI Policy; and (v) consequential and incidental damages, including out-of-pocket

expenses, attorneys’ fees and court costs.

COUNT TWO
BREACH OF CONTRACT OF THE

DELAWARE POLICY
Against Pavonia and Lincoln National

107. CSC repeats and realleges each of the allegations contained in paragraphs 1 through
106 above as if fully set forth herein.

108. A co‘ntract existed between CSC on the one hand and Pavonia alnd Lincoln National
as the coinsurers on the other, whereby the coinsurers agreed to pay life insurance death benefits to
CSC in any case under the DE Policy where an insured passed away while the DE Policy was in full
force and effect (had neither lapsed nor been surrendered) and whereby Andesa calculated the
amount of the death benefits pursuant to the supervision and direction of the coinsurers, Andesa
obtained the proofs of claims for those deaths pursuant to the supervision and direction of the
coinsurers Andesa obtained the signature of CSC on the proofs of claims pursuant to the
supervision and direction of the coinsurers, and Andesa presented the death benefit calculation and
signed proofs of claims to the coinsurers for payment of the life insurance proceeds to CSC.

109. The terms of the DE Policy were set forth in the DE Policy and the Guarantee
Letter. CSC purchased the DE Policy in reliance upon the warranties and pricing terms governing
the DE Policy as set forth in the Guarantee Letter, and confirmed in the monthly financial
accounting reports that Andesa provided to CSC pursuant to the supervision and direction of the
coinsurers, the Code, and Delaware law.

110. CSC performed all of its obligations under the DE Policy and contract and satisfied
all conditions precedent from inception of the DE Policy through October 2015, including without
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limitation the payment to the coinsurers of all premium payments, required Expense Charges, COI
charges and retention charges.

111. The DE Policy and Delaware law also required the coinsurers to provide CSC
sufficient information to enable CSC to make properly informed decisions regarding payments of
premiums, payments of interest on policy loans, making withdrawals from surrender value, the
lapse of individual coverages under the contract, payment of death benefits and DCI, and the
surrender of the Policies.

112. The contract also required the coinsurers to assure continued satisfaction of the
definition of life insurance under Section 7702 of the Code, favorable income tax treatment under
Section 72 of the Code (tax free growth of the surrender value under the Policies), Section 101 of
the Code (tax free receipt of death benefits from the Policies), and Section 419 of the Code
(maintenance of “reasonably and actuarially necessary amounts to fund” the Reserve that are not
excessive and avoidanl.:e of “fund” status by assuring a transfer of risk with respeét to the Reserve).

113. The reserve the coinsurers were holding was excessive. The coinsurers breached the
contract by its failure to comply with its obligation to CSC to hold a reasonable reserve.

114. The contract also required the coinsurers to assure continued compliance with the
law, including the standard provisions that any sum becoming due by reason of the death of the
individual insured shall be payable to the beneficiary designated by the owner of the Policy (CSC).

115.  The contract further required the coinsurers to obtain a “release from CSC on
incurred but unreported claims” as a condition precedent to the return of the reserves to CSC “as
cash value” as specified in the Guarantee Letter, which the coinsurers never attempted to do. CSC
implicitly provided the requisite waiver of its continuing right to receive IBNR claims with respect
to the DE Policy when it demanded payment of the reserve. If the coinsurers wanted the waiver
provided in a different form, it could have requested such but did not, and therefore CSC was
entitled to payment of the Reserve as cash value, as specified in the Guarantee Letter.

116. The coinsurers breached the DE Policy and contract when the DE Policy was
surrendered by aggregating the negative reserve under the Hl Policy with the reserve of the DE

Policy, thereby subsidizing the negative reserve under the HI Policy and transferring assets owned
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by CSC to CS&Co., a practice that is a confiscation of a CSC asset and in which Pavonia had never
engaged prior to surrender of the Policies.

117.  The coinsurers breached the contract by failing to pay “any residual” reserve under
the DE Policy as demanded by the Surrender Letter.

118.  The coinsurers breached the DE Policy and contract by offering to pay CSC a
significant discount on policy benefits that were due and payable on the condition that CSC accept
only the DE Policy Cash Surmrender Value.

119.  As adirect and proximate result of the coinsurers’ contractual breaches, CSC has
suffered damages in an amount to be determined at trial. These damages include, among others, (i)
the loss of unpaid DE Policy reserve in the amount of $811,011; (ii) the loss of unpaid interest on
delayed claims payments; (iii) the costs incurred from consultants’ representation of Schwab with
respect to Schwab claims against the coinsurers; and (iv) consequential and incidental damages,

|
including out-of-pocket expenses, attorneys’ fees and court costs.

COUNT THREE

STATUTORY VIOLATIONS FOR UNPAID DCI
Against Pavonia and Lincoln National

120. CS&Co. repeats and realleges each of the allegations contained in paragraphs 1
through 119 above as if fully set forth herein.

121.  The sale of life insurance in Hawai'i is governed by Hawai’i Insurance Code, HRS
§§ 431:10D-201 et seq., along with other statutes and administrative regulations.

122. HRS § 431:10D-213 provides that any sum due by reason of the death of an insured
shall be payable to the beneficiary.

123.  HRS § 431:10-243 provides that interest is due and payable in an amount not less
than 6% on any death benefit that was not paid within 30 days from the date of death.

124.  The acts and omissions of Pavonia and Lincoln National set forth above violate the
duties imposed on those Defendants under the Hawai'i statutory provisions, along with other
statutes and administrative regulations.

m
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125. As a direct and proximate result of Pavonia’s contractual and statutory breaches,
CS&Co. has suffered damages in an amount to be determined at trial. These damages include,
among others, (i) the loss of unpaid death claims; (ii) the loss of millions of dollars in unpaid DCJ;
(iii) the costs incurred from consultants’ representation of CS&Co. with respect to CS&Co. claims
against the coinsurers; and (v) consequential and incidental damages, including out-of-pocket
expenses, attorneys’ fees and court costs.

COUNT FOUR
BREACH OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

(“BAD FAITH”
Against Pavonia and Lincoln National

126. Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 125 above as if fully set forth herein.

127.  Pavonia and Lincoln National as coinsurers under the COLI policies had and have
’the legal duty of good faith and fair dealing implied by the 1"elationship established by the Policies
and expressly mandated by law.

128.  As part of their good faith obligations, the coinsurers were required at a minimum to
(i) provide full disclosure to Schwab with respect to the Policies; (ii) provide good faith advice in
the best interest of Schwab; (iii) consistently monitor the performance of the Policies and take
appropriate actions with respect to the management of the Reserve and death claims as warranted
by the circumstances and as needed to comply with law; (iv) pay all policy benefits, including DCI,
due and owing under the terms of the Policies and applicable laws; and (iv) otherwise act in good
faith and in the best interests of Schwab at all relevant times in connection with the Policies.

129.  As further part of their contractual obligations, the coinsurers were required at a
minimum to provide full disclosure to Schwab with respect to the Hawai’i statutory mandate to pay
DCL

130.  The coinsurers breached their duty of good faith and fair dealing in multiple respects.
Among other things, (a) the coinsurers breached the express covenant to pay death claims and DCI
promptly; and (b) the coinsurers breached the express covenant to pay the DE Reserve upon

receiving the Schwab waiver of IBNR Claims under the DE Policy.
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131.  The coinsurers further acted in bad faith with positions during the claim handling
that were unsupportable, false, and done for the sole purpose of delaying and ultimately denying
CS&Co. and CSC benefits due under the Policies and their statutory rights: (a) the coinsurers failed
to disclose the full amount of benefits that were due under the Policies and by law, including the
benefit of DCI payments; (b) the coinsurers acted in bad faith when they initially said they would
pay the DCI under the HI Policy and then reversed that decision without providing any valid
justification for refusing to pay; (c) the coinsurers acted in bad faith when they claimed that they
paid interest on the HI Policy Reserve and that those payments offset DCI due on the death claims
under the HI Policy; (d) the coinsurers acted in bad faith through their erroneous calculation of DCI
payments due and owing and amount of surrender value and Reserve due and owing under the two
separate Policies; (€) the coinsurers failed to have any reasonable basis for denying policy benefits
due to Schwab under the Policies; (f) the coinsurers acted in bad faith by offering to pay Schwab
policy benefits that were due and l)ayable on the condition that it accept a settlement of other ‘policy
benefits that were in dispute; (g) the coinsurers acted in bad faith by engaging in unfair claims
handling and making lowball and unreasonable offers of policy benefits; (h) the coinsurers acted in
bad faith by failing to disclose that Pavonia and Lincoln National had entered into a reinsurance
agreement whereby they assumed the obligations under the COLI policies as coinsurers but that
Pavonia or Lincoln National would subsequently assert no obligations under the COLI policies; and
(i) the coinsurers failed to provide a reasonable explanation and basis for its denial of policy
benefits due under the Policies.

132.  The coinsurers acted willfully, wantonly, oppressively, and maliciously with a spirit
of mischief and indifference to its civil obligations, by virtue of its asserting that death claims
incurred prior to the surrender of the HI Policy were not payable due to the coinsurers’ failure to
receive proofs of claims prior to the surrender of the HI Policy, notwithstanding the fact that the
coinsurers actually paid a portion of those death claims as reported on the Form 1099R given to
Schwab.

m
n
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133.  The acts and omissions of the coinsurers in breaching the duty of good faith and fair
dealing were intentional, wrongful, malicious, and oppressive, warranting punitive damages to act
as a deterrence to such behavior.

134. In doing the things herein alleged, the coinsurers violated Hawai’i’s statutory law
regarding the unfair or deceptive act or practice of making and issuing any statement which
misrepresents the benefits, advantages, payment amounts, claims handling, conditions, or terms of
any insurance policy

135. As aresult of the coinsurers’ bad faith conduct, Schwab has incurred substantial
attorneys’ fees, costs and expenses to obtain policy benefits and bring this Complaint to enforce its
rights under the policies mentioned herein.

136. As adirect and proximate result of the coinsurers’ bad faith conduct, Schwab has
suffered damages in an amount to be determined at trial. These damages include, among others @)
the loss of unpaid death claims; (ii) the loss of unpaid DE Policy reserve; (iii) the loss of mllllons of
dollars in unpaid DCI; (iv) the costs incurred from consultants’ representation of Schwab with
respect to Schwab claims against the coinsurers; and (v) consequential and incidental damages,

including out-of-pocket expenses, attorneys’ fees and court costs.

COUNT FIVE

AIDING AND ABETTING PAVONIAAND
LINCOLN NATIONAL’S BREACH OF THE
IMPLIED COVENANT OF GOOD FAITH AND
FAIR DEALING
Against Enstar (US) and Andesa

137.  Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 136 above as if fully set forth herein.

138.  As herein alleged, the coinsurers breached the contract with Schwab by failing to pay
policy benefits including statutory DCI due and owing and it further breached the implied covenant
of good faith and fair dealing that caused harm to Schwab.

139. Beginning in or around April 2016, Enstar (US) became involved and made

decisions regarding the nonpayment of DCI, Reserves, and death benefits due under the Policies.
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At this time, Enstar (US) had knowledge of the coinsurers® wrongful conduct whereby the
coinsurers were refusing to pay DCI, Reserves, and unpaid death benefits to Schwab.

140.  Enstar (US) provided the coinsurers with substantial assistance to unreasonably deny
Schwab policy benefits when it sent the letter on April 4, 2016 stating that it was revoking the
February 9, 2016 offer made by Pavonia and that it was wiring the $1,163,863 with no payment of
DCI or the unpaid death benefits.

141.  Enstar (US) continued to provide substantial assistance to the coinsurers from 2016
through 2017 by making lowball offers of policy benefits to Schwab that were based on
misrepresentations of policy benefits and statutory DCI due and owing, mischaracterizations of the
ca'lculations’ of death benefits due under the Policies, mischaracterizations of the calculations of
interest on Reserves, and unreasonable and unfair denial of policy benefits due under the Policies.

142. At all times alleged herein, Enstar (US) was acting on its own behalf and in its own
interest to zllssist the coinsurers in their bad faith conduct. Enstar (US)| was motivated to assist the
coinsurers with unreasonably denying Schwab policy benefits and statutory DCI because such
assistance was consistent with Enstar (US)’s corporate objectives of growing its net book value and
reducing the amount of policy benefits paid on insurance policies at the expense and to the
detriment of policyholders such as Schwab. Enstar (US) was further motivated to assist the
coinsurers in denying policy benefits because it sought to reduce Pavonia’s debt load and make
Pavonia more financially attractive because it was negotiating the sale of Pavonia at or about the
same time it was assisting Pavonia in the unreasonable denial of policy benefits that were due and
owing to Schwab.

143.  As a result of Enstar (US)’s bad faith conduct in which it engaged with such
frequency as to indicate a general business practice, Schwab has incurred substantial attorneys’ fees,
costs and expenses to obtain policy benefits and bring this Complaint to enforce its rights under the
Policies mentioned herein.

144.  During the time it was processing claims for the coinsurers, Andesa was aware that
the coinsurers were not paying the DCL

m
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145. Andesa provided substantial assistance to the coinsurers’ unreasonable denial of
policy benefits by failing to include DCI obligations with the policy benefits that were owed on the
death claims.

146. As a direct and proximate result of Enstar and Andesa’s bad faith conduct, Schwab
has suffered damages in an amount to be determined at trial. These damages include, among
others, (i) the loss of unpaid death claims under the HI Policy; (ii) the loss of unpaid DE Policy
Reserves; (iii) the loss of millions of dollars in unpaid DCI; (iv) the costs incurred from consultants’
representation of Schwab with respect to Schwab claims against the coinsurers; and (v)
consequential and incidental damages, including out-of-pocket expenses, attorneys’ fees and court

costs.

COUNT SIX

BREACH OF CONTRACT
Against Enstar (US)

147. Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 146 above as if fully set forth herein.

148. Upon information and belief, a contract existed between Enstar (US) and coinsurers
Pavonia and Lincoln National whereby Enstar (US) agreed to provide certain administrative
services that were designed to assist the coinsurers with the management and processing of
insurance benefits due under the Policies.

149. As part of its contractuél obligations, Enstar (US) assisited in the calculation of the
amount of the death benefits, obtaining the proofs of claims for those deaths, obtaining the signature
of Schwab on the proofs of claims, and presenting the death benefit calculation and signed proofs of
claims to the coinsurers for payment of the life insurance proceeds to Schwab.

150.  Upon information and belief, Enstar (US) was contractually required to perform its
contractual services with a high degree of professional care so as to ensure Schwab received
payment for all benefits due under the Policies and to ensure Schwab was not harmed by Enstar
(US)’s performance under the contract.

i
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151.  Schwab is a third-party intended beneficiary under the Enstar (US) and the
coinsurers’ contract. Enstar (US) breached the contract and caused Schwab to suffer harm by
failing to properly determine and report the deaths of insureds under the Policies, its admitted
failure to implement calculation of DCI functionality into its administrative systems and procedures,
and its failure to calculate the amount of DCI as part of the benefits due under the Policies.

152. As adirect and proximate result of Enstar (US)’s contractual breaches, CS&Co. and
CSC have suffered damages in an amount to be determined at trial. These damages include,
among others, (i) the loss of unpaid death claims; (ii) the loss of millions of dollars in unpaid DCI;
(iii) the loss of the DE Policy Reserve, (iv) the costs incurred from consultants’ representation of
CS&Co. and CSC with respect to their claims against the coinsurers; and (v) consequential and

incidental damages, including out-of-pocket expenses, attorneys’ fees and court costs.

COUNT SEVEN
!

BREACH OF CONTRACT
Against Andesa

153.  Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 152 above as if fully set forth herein.

154. Upon information and belief, a contract existed between Andesa and coinsurers
Pavonia and Lincoln National whereby Andesa agreed to provide certain administrative services
that were designed to assist the coinsurers with the management and processing of insurance
benefits due under the Policies.

155.  As part of its contractual obligations, Andesa calculated the amount of the death
benefits, obtained the proofs of claims for those deaths, obtained the signature of Schwab on the
proofs of claims, and presented the death benefit calculation and signed proofs of claims to the
coinsurers for payment of the life insurance proceeds to Schwab.

156. Upon information and belief, Andesa was contractually required to perform its
contractual services with a high degree of professional care so as to ensure Schwab received
payment for all benefits due under the Policies and to ensure Schwab was not harmed by Andesa’s

performance under the contract.
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157. Schwab is a third-party intended beneficiary under the Andesa and the coinsurers’
contract. Andesa breached the contract and caused Schwab to suffer harm by failing to properly
determine and report the deaths of insureds under the Policies, its admitted failure to implement
calculation of DCI functionality into its administrative systems and procedures, and its failure to
calculate the amount of DCI as part of the benefits due under the Policies.

158. As adirect and proximate result of Andesa’s contractual breaches, CS&Co. and
CSC have suffered damages in an amount to be determined at trial. These damages include,
among others, (i) the loss of unpaid death claims; (ii) the loss of millions of dollars in unpaid DCI;
(iii) the loss of the DE Policy Reserve, (iv) the costs incurred from consultants’ representation of
CS&Co. and CSC with respect to their claims against the coinsurers; and (v) consequential and

incidental damages, including out-of-pocket expenses, attorneys’ fees and court costs.

COUNT EIGHT

PROMISSORY ESTOPPEL
Against Pavonia and Lincoln National

159.  Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 158 above as if fully set forth herein.

160. As set forth above, the rights and obligations of the parties in connection with the
Policies were set forth in the DE Policy and the HI Policy, the Guarantee Letter, and confirmed in
the Andesa monthly financial reports.

161. To the extent it is determined that the rights and obligations set forth in the Policies
and/or the Guarantee Letter and/or the Andesa monthly financial reports and/or the law are not
contractual in nature and thus not enforceable as such, the statements made in those documents
were clear and unambiguous promises made by Alexander Hamilton to Schwab, for which the
coinsurers assumed responsibility, that the insurance policies being sold to Plaintiffs had the
characteristics and would operate as described in those materials.

162. These written and oral promises were consistent with the terms of the Policies, the
Guarantee Letter, the law, and confirmed in the Andesa monthly financial reports and set forth
"
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numerous details, rights and obligations in connection with the characteristics and operation of the
COLI Policies.

163.  Plaintiffs relied on the written and oral promises in the Policies and Guarantee
Letter, as well as the law governing the Policies, in purchasing the Policies in 1994, and continued
to rely thereon and upon the Andesa monthly financial reports, throughout the life of the
enforcement of the Policies.

164. Plaintiffs’ reliance on these written and oral promises was reasonable, justifiable
and foreseeable by the coinsurers.

165. The coinsurers breached those written and oral promises by expressly refusing to pay
all of the death claims incurred under the HI Policy while the HI Policy was in full force and effect
on the pretext that the proofs of claims were not received before the HI Policy was surrendered and
even though the coinsurers paid a portion of those claims despite still claiming not to have received
the proofs of claims befol'e the HI Policy was surrendered. |

166. The coinsurers breached those written and oral promises by illegally netting the
Reserve under the HI Policy against the Reserve under the DE Policy, contrary to the coinsurers’
historical practice of not using the Reserve under one of the Policies to subsidize a deficit in the
Reserve under one of the other Policies, all as reflected in the Andesa monthly financial reports
comprising an essential term of the Policies and all as essential to the transfer of risk needed to
comply with Sections 7702 and 419 of the Code.

167. The coinsurers breached those written and oral promises by ignoring Plaintiffs’
waiver of its right to IBNR Claims and right to receive the Reserve under the DE Policy by failing
to distribute the DE Policy reserve to Schwab.

168. The coinsurers breached those written and oral promises by failing to disclose
anything about DCI in the Andesa monthly financial reports to Plaintiffs and thereby intentionally
withholding any disclosures that would have put Schwab on notice that it had a right to receive
DCL

169. The coinsurers breached those written and oral promises by failing to pay DCI on

any claims since inception of the Policies up to and including the date of surrender of the Policies.
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170. The coinsurers breached those written and oral promises by calculating DCI on the
Sik and Young claims, representing that the DCI on those claims would be paid, and then failing to
pay the DCI on those claims.

171.  As a direct and proximate result of the Defendants’ contractual breaches, Schwab
has suffered damages in an amount to be determined at trial. These damages include, among
others, (i) the loss of unpaid death claims under the HI Policy; (ii) the loss of unpaid DE Policy
Reserve; (iii) the loss of millions of dollars in unpaid DCI; (i;/) the costs incurred from consulta.pts’
representation of Schwab with respect to Schwab claims against the coinsurers; and (v)
consequential and incidental damages, including out-of-pocket expenses, attorneys’ fees and court

costs.

COUNT NINE
CONCEALMENT

Against Pavonia, Lincoln National, Enstar (US) and
Andesa

172.  Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 171 above as if fully set forth herein.

173. At the time of contracting and throughout the course of paying benefits due under the
Policies, Defendants Pavonia, Lincoln National, Enstar (US) and Andesa failed to disclose to
Schwab basic facts related to the insurance transaction regarding the nonpayment of DCI, the
nonpayment of death benefits, and the method by which the coinsurers would offset funds from
separate Surrender Values and Reserves at the time of surrendering the HI and DE Policies.

Schwab was not aware of these undisclosed facts.

174.  During the time of paying benefits on claims under the COLI policies and
negotiating settlement of all claims, Defendants Pavonia, Lincoln National, Enstar (US) and Andesa
also failed to disclose that Pavonia and Lincoln National had entered into a reinsurance agreement
whereby Pavonia and Lincoln National assumed the obligations under the COLI policies as
coinsurers but that Pavonia or Lincoln National would subsequently assert no obligations under the

COLI policies. Schwab was not aware of these undisclosed facts.

"
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175. Based on the nature of the relationship between Schwab and Defendants Pavonia,
Lincoln National, Enstar (US) and Andesa, Defendants had a duty to truthfully disclose these basic
facts regarding the characteristics of, operation of, and obligations under the Policies.

176. Defendants Pavonia, Lincoln National, Enstar (US) and Andesa knew that the
concealment of these facts would justifiably induce Schwab to enter into the life insurance
transaction and accept Policy benefit payments. In fact, Defendants intended to deceive Schwab
with the undisclosed facts and they knew that Schwab would rely on the concealment of these basic
facts in deciding to purchase the Policies and deciding that it would continue to maintain the
Policies. Schwab would have behaved differently had it been aware of these undisclosed facts.

177.  As aresult of the concealment as alleged herein, the statute of limitations on each
and every claim was tolled.

178. As a direct and proximate result of Pavonia, Lincoln National, Enstar (US) and
Arldesa’s concealment, Schwab relied on the concealment to ilts detriment and has suffered damages
in an amount to be determined at trial. These damages include, among others, (i) the loss of unpaid
death claims; (ii) the loss of the unpaid DE Policy Reserve; (iii) unpaid DCI under the HI Policy;
and (v) consequential and incidental damages, including out-of-pocket expenses, attorneys’ fees
and court costs. o

COUNT TEN

VIOLATION OF HAWAI'I UNFAIR AND DECEPTIVE TRADE PRACTICES ACT
Against All Defendants T

179. Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 178 above as if fully set forth herein.

180. The Hawai’i Unfair and Deceptive Trade Practices Act, HRS § 480-2 et seq. (the
“UDTPA”) prohibits unfair methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce.

181. The Hawai’i Unfair Methods of Competition and Unfair and Deceptive Acts and
Practices in the Business of Insurance Act, HRS §431:13-101 et seq. (the “UCIA”) prohibits all

acts, methods, and practices which constitute unfair methods of competition or unfair or deceptive
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acts or practices in accordance with the intent of the Congress of the United States as expressed in
the act of Congress of March 9, 1945 (Public Law 15, 79th Congress).

182. The coinsurers and Enstar (US) committed and performed unfair and deceptive acts
or practices, including unfair claim settlement practices, in the conduct of trade and commerce in
the State of Hawai’i with such frequency as to indicate a general business practice of doing so in
violation of HRS §431:13-103(a)(11).

183.  As part of its contractual obligations, Pavonia, Lincoln National, their predecessors,
Andesa and Enstar (US) were required at a minimum to provide full disclosure to CS&Co. with
respect to the Hawai’i statutory mandate to pay DCI but failed to do so by omitting any reference to
DCl in either the Andesa monthly financial reports or the statements (setting forth the coverage
under which the payments are being made) that were required to accompany the payment of claims.

184. Pavonia, Lincoln National, Andesa and Enstar (US) violated the UDTPA and the
UCIA!. in multiple respects. Among other things, the coinsurers z;lnd Enstar (US) engaged in an
unfair and deceptive business practice by failing to pay death claims and DCI promptly.

185. Pavonia, Lincoln National, Andesa and Enstar (US) engaged in the unfair or
deceptive act or practice of making, disseminating, or placing before the public, in the form of a
letter, a statement containing any assertion, representation, or statement with respect to the business
of insurance, which is untrue, deceptive, or misleading.

186. Pavonia, Lincoln National, Andesa and Enstar (US) engaged in the unfair or
deceptive act or practice of misrepresenting pertinent facts or insurance policy provisions relating to
coverages and benefits due under the Policies.

187.  The coinsurers and Enstar (US) engaged in the unfair claim settlement practice of
engaging in unfair claims handling and making lowball and unreasonable offers of policy benefits
with no reasonable basis or explanation for the offers.

188. The coinsurers and Enstar (US) engaged in the unfair claim settlement practice of
failing to promptly settle claims where liability has become reasonably clear.

189.  The coinsurers and Enstar (US) engaged in the unfair claim settlement practice of

failing to disclose that Pavonia and Lincoln National had entered into a reinsurance agreement
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whereby they assumed the obligations under the COLI policies as coinsurers but that Pavonia or
Lincoln National would subsequently assert no obligations under the COLI policies.

190.  The coinsurers, their predecessors and Andesa engaged in the unfair or deceptive act
or practice of making claims payments to insureds or beneficiaries not accompanied by a statement
setting forth the coverage under which the payments are being made by virtue of having omitted any
mention of DCI in that statement.

191. In doing the things herein alleged, Pavonia, Lincoln National, Andesa and Enstar
(US) violated Hawai’i’s statutory law regarding the unfair or deceptive act or practice of making
and issuing any statement which misrepresents the benefits, advantages, payment amounts, claims
handling, conditions, or terms of any insurance policy. See HRS §431:13-103 et seq. and HRS
§431:13-101 et seq.

192.  As part of its good faith obligations, Pavonia, Lincoln National, their predecessors,
Andesa and Enstar (US) were required |at a minimum to (i) provide full disclosure to Schwab with)
respect to the HI Policy including the payment of DCI, (ii) provide good faith advice in the best
interest of Schwab; (iii) consistently monitor the performance of the Policies and take appropriate
actions with respect to the management of the Reserves and death claims as warranted by the
circumstances and as mandated by law; and (iv) disclose the existence of the reinsurance agreement
and nature of the coinsurance relationship between Pavonia and Lincoln National; (v) otherwise act
in good faith and in the best interests of Schwab at all relevant times in connection with the
Policies. |

193. From the date of first making a payment of death benefits under the Policies through
October 2015, Pavonia, Lincoln National, Andesa and Enstar (US) engaged in a pattern and practice
of continuing violations of the UDTPA and the UCIA by failing to pay the DCI and the full amount
of death benefits accompanied by statements setting forth the coverage under which the payments
were being made by virtue of having omitted any mention of DCI in those statements.

m |
mn
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194. Pursuant to the numerous, intentional, malicious, negligent and continuing violations
of the UDTPA and the UCIA, Schwab has been harmed by Pavonia, Lincoln National, Andesa and
Enstar (US)’s conduct in an amount exceeding $3,000,000 and it is therefore entitled to
compensatory damages, treble damages, attorneys’ fees and costs of suit incurred.

COUNT ELEVEN

ESTOPPEL AND WAIVER
Against Pavonia, Lincoln National, and Enstar (US)

195. Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 194 above as if fully set forth herein. |

196. As set forth fully above, Pavonia and Enstar (US) made affirmative representations
that it was the insurer on the COLI policies, Pavonia and Enstar (US) participated in the handling of
Schwab’s claims for benefits under the COLI policies, Pavonia and Enstar (US) promised to settle
all claims under the COLI policies in amount that was offered by Pavonia to Schwab, Pavonia made
partial payments on claims on the COLI policies leaving some claims unpaid and owing, and
Pavonia entered into a tolling agreement so that the parties could continue to negotiate a possible
informal resolution and which caused Schwab to defer filing its lawsuit. All amount to estoppel
and waiver precluding Pavonia from claiming it is not an insurer under the COLI policies.

197. Schwab reasonably relied on Pavonia and Enstar (US)’s representations that Pavonia
was an insurer under the COLI policies. Plaintiffs’ reliance on Pavonia and Enstar (US)’s
representations was reasonable, justifiable and foreseeable by Pavonia and Enstar (US). Had the
Pavonia informed Schwab that it would eventually take the position that it was not an insurer under
the COLI policies, Schwab would have proceeded in a different manner in resolving the underlying
claims. However, because of Pavonia’s misrepresentation and concealment of material facts,
Schwab had no knowledge that Pavonia would claim it was a mere reinsurer under the COLI
policies.

198. On information and belief, Lincoln National was aware of Pavonia’s representations
that it was an insurer under the COLI policies but Lincoln National failed to take any steps to

inform Schwab that Pavonia would eventually claim that it was not an insurer. Schwab reasonably

935896 -38-
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relied on Lincoln National’s silence. Plaintiffs’ reliance on such was reasonable, justifiable and
foreseeable by Lincoln National. Had Lincoln National informed Schwab that Pavonia would
eventually take the position that it was not an insurer under the COLI policies, Schwab would have
proceeded in a different manner in resolving the underlying claims.

199.  Enstar (US) was aware of the representations made by Pavonia that it was the insurer
under the COLI policies and Enstar (US) itself represented that Pavonia was the insurer. Enstar
(US) made the representations in its individual capacity and on its own behalf. However, Enstar
(US) knew that its representations were not true and accurate when made.

200. As adirect and proximate result of Pavonia, Lincoln National and Enstar (US)’s
misrepresentation and concealment of material facts, Schwab has suffered damages in an amount to
be determined at trial. Defendants Pavonia, Lincoln National and Enstar (US) should be estopped
from asserting that Pavonia or Lincoln National is not an insurer under the COLI policies.

| COUNT TWELVE |

BREACH OF CONTRACT
Against Pavonia and Lincoln National

201.  Schwab repeats and realleges each of the allegations contained in paragraphs 1
through 200 above as if fully set forth herein.

202. Upon information and belief, a reinsurance contract existed between Pavonia and
Lincoln National whereby they agreed to be coinsurers on the COLI policies and to separately
assume the duties, obligations, and liabilities for the claims and money owed under the COLI
policies, included claims for unpaid DCI.

203. As part of its contractual obligations, Pavonia acted on its own behalf and as a
coinsurer with Lincoln National when it calculated the amount of the death benefits, obtained the
proofs of claims for those deaths, obtained the signature of Schwab on the proofs of claims, and
made the payment of the life insurance proceeds to Schwab.

204. Under the terms of the reinsurance agreement, Pavonia and Lincoln National were
contractually required to pay Schwab all benefits due under the COLI policies and to ensure Schwab

was not hammed by the coinsurers’ performance under the contract.
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205.  Schwab is a third-party intended beneficiary under the coinsurers’ reinsurance
conttact.k The coinsurers’ breached the contract and caused Schwab to suffer harm by failing to
properly determine and report the deaths of insureds under the Policies and the failure to calculate
the amount of DCI as part of the benefits due under the Policies.

~ 206. As a direct and proximate result of the coinsurers’ contractual breaches, CS&Co.
and CSC have suffered damages in an amount to be determined at trial. These damages include,
among others, (i) the loss of unpaid death claims; (ii) the loss of millions of dollars in unpaid DCI;
(iii) the loss of the DE Policy Reserve, (iv) the costs incurred from consultants’ representation of
CS&Co. and CSC with respect to their claims againSt the coinsurers; and (v) consequential and

incidental damages, including out-of-pocket expenses, attorneys’ fees and court costs.

VIL

PRAYER FOR RELIEF
, i l
WHEREFORE, Plaintiffs CS&Co. and CSC seek judgment against Defendants as follows:

Compensatory damages in an amount to be determined at trial, but not less than
$4,228,880.34;

Consequential and incidental damages, including out-of-pocket expenses, attorney’s fees
and costs;

Punitive or treble damages in an amount to be determined at trial;

Pre- and post-judgment interest; and

Such other and further relief as the Court may deem necessary or appropriate.

Dated: April 4,2019 HAYES SC '
GUSLA&S CL.
By:_/ N - /[
.~ STEPHEN A/ SCOTT _°
CHARLESE. TILLAGE

Attorneys for Plaintiffs
C ES SCHWAB & CO., INC. and
THE CHARLES SCHWAB CORPORATION
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DEMAND FOR JURY TRIAL

Plamtlﬁ‘s ‘hereby demand a Jury trial.

Dated: April 4,2019

935896

HAYES SCOTT BONINO ELLINGSON

Aﬁorn eys for Plamtlffs
CHARLES SCHWAB & CO., INC. and
THE CHARLES SCHWAB CORPORATION
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Group Whole Life lnsurance Policy
Fixed ,premium payments payuble fos lifetime of Incured
¢ Death Benefit payable t Insured's death
Nonparticipaiing-No Annnal Dividends

"We,' “Us” or 'Onr* means the Alexander Hamilton Life
Insurance Company of America. "You® or "Your® means the
. Over of this Policy.

!

{
We promise lo pay the Desth Beuefit (o the Beneficiary when We seexive .
due proof of tho lnsured’s death whils Lhis Policy is in foree,

We make this promise aod issue this Policy in consideratina of the
application for this Policy and the payment of the premioma.

Sigerd jor Aleomnder Hamilion Life

Notice of Your Rigit to Examine This
Policy for Ten Dayz:
It is important to Us that You are satixfied with this Polcy. i
You are not sstisfied, You msy retwm the Palicy to Us
.- within ten days of its reonipt. You will receivo o full
- sefund of eny premitms Yon kave paid, and this Poliey will
be void fram its beginning,

ALEXANDER HAMILTON LIFE
INSURANCE COMPANY OF AMERICA
A Hunchold Internsvonst Company

1L HAMITON COURT ¢ PARMINGTON HILLS, MI 433363358

ot wetean GEme et ¢ S s e
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: ‘ GUIDE TO POLICY PROVISIONS

.
.
.
o

Definitions .. ... ...., CashValuan\'mons

General Provisions ' " Guarantesd Cash Value . .........
mm'.'l'..'r

-

.
. o
-3 =2

I PROVISION PAGE PROVISION PAGE
i

Dedoction Amount ., . ... ...

Compllanee with Law .. .., ., Gusraniced Monthly Cost of

Modification of Contract . ... ... Insorance RAIES o4 ovoveeni, oy B
Nonparddpating . . . . . e Cash Valig . . ¢ v v v vveonannceaosl
Ageaad bx .............., Bxeess Barbing® . . oo 0o vvvnenuaens 8
cen Interest Rale o .o v v e v e onnvanseas?
Chauge of Owner or Benefidary ., ., Basds of Values ............ [P |
: Assi Surrender

P Ovwmer's Rights .. .. .
i No Named Bepeficiary .. .......
H Termination w oo oo o v vv vt

Option | Cash Suxender .. .......,

Option I Partal Surmremder . . .. ... ..

Oeperal ... .cvevnacen e,

: . Premium Paynteius Policy Loans

H Gegeral , .. ..........

: Pmmcheqwcy............
Qrace Peried , . ... ...........
Annual Premivm Faclors ... ... .. Loan Infesest Rate .. ...

Edended Insnranee ... .,....... 6 vadcmll&mlnlwm .

Death Beoefit . ............... 6 Noﬁﬁuﬂnndbmlumm&anga
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- Policy Schedute

OWNER AND BENERCIARY: Charlss Schwab & Cao., Inc. INSUREDS: See Page 2.01
DEATH BENEFIT OPTION: 8

GUARANTEED MINIMUM
INTEREST RATE; ‘ 4%

ISSUE DATE: December 1, 1894

PREMIUM FACTOR: One minus 3.0% in
palicy years 2 and after

RATE CLASS: Standard
INITIAL LOAN INTEREST

RATE: . 10.7%

MAXIMUM MONTHLY FEE;  $1.50 for policy years 1 through
7 and $2,00 thereafter

MORTALITY TAﬁLE USED IN THE GUARANTEED COST OF INSURANCE RATES TABLES!
130% OF COMMISSIONSER'S 1980 STANDARD ORDINARY

64060 ' PAGE 2A
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DEFINITIONS
These Definitions apply to this Policy.

Meens ausined age, that is the Insured's age ss of the Effective Date and cach Monthly Processing
Date.

The Application

Tbe Application or Participstion Agreement for Life Insurance under this Policy made by You.

Cash Suender Valoe
The Cash Value less any ludebiedness,

Cash Valuz
(Sca Policy provision for defipition) .

Contract Year ’
The twelve month period commendng with the Policy Date or any Policy Anniversary.

Coverage Amoml
(See Policy provizion for definition )

Credited |[Loansd Interest Rate 1
The rate of interest applicable (o the pantion of Cash Valus that cquals Indeblednexs to Us.
Dednction Amoant

(Sec Policy provision for definition.}

Bffective Daie of Covernge

The Effective Date of Coverage under this Policy for any lnsured shall be ay specified in The
Applieation.

A attachment to the Polisy which modifics the contract.

Indebtednsss .

All outstending Loans en tis Pelley adjusted for nnpaid Interest

lasared .

g:mmmbpmninmehmd Group. es tpecified In The Application whose life this Policy
In Writing

In Writing mecans in & writien fornm satisfzctory t0 Us and Aled @1 Owe Home Office, Ous addeesy is
304§ HAMILTON COURT » FARMINGTON HOLS, Ml 43343133

RC .

The United Siutes Internal Revenue Code of 1986 as amended or as may be superceded.

Monihly Processing Date

The Effective Dale and the same day as the Polcy Date for cach succzeding month. I Is decmed o

siart 3t 1201 AM, Jocal tims sl Your address. All transactions zre deemed to bave occarred oa the
Mogothly Processing Date.

64060 . Page 3
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Policy Anniversary
The seme day and roomth as the Effedive Date for each sueceeding yenr. Policy Years and Policy
Mooths are meavared from the Effective Date.

Policy Dato
(See The Application for definitiop.)

Rider
An auzchment 1o the Policy which provides additional benefita.

GENERAL PROVISIONS

Bntire Contrart
The entire contract consists of his, Policy, attached Riders, Endorsernents, and The .Application, 3 wopy
of which is attached Wo will not use any statement to vold thic Policy of to defend a clabm under it

unless that statemént is contained in The Applicstion. All statements in The Application will, in the
sbscoce of fraud, bo deemed representationsy end 8ot warrasties,

Complizues With Law .

Il any provision of this Policy is in conflict with any applicable statnts, it is haeby smended to
tonfarm 1o the minimum sequirements of such statote. We will make every veasonable effort to
periedizally review the Policy to assure continning complinnes with applicable law acd regulation, and
We will nodfy You of any amendment to this Policy which may occur by opemtion of this provision

Modification of Contrari
Except for prrposes of implementing the Compliance With Low provision, any changes nmust be-ln
Wrillng and signed by You and by Our Presidemt or one of Our Vice Presidents.

Nonpanicipating i
This Pollcy is nonpanticipating. Jf does not share in Our camings, You will nol sective sny dividends.

Age aod Sex

I tho age and/ox sex of théInsured Is incorrectly stated, We will adjust =il benefits fo the amount
that would have becn provided using tha cotrect age ond sex.

oo

:
i
g
!
:

is Policy for sny Insured Untll You notify Us In Writing, oo
assignment will be effective agsinst Us. Wo are not responsible for the validity of any asdgnment.

Righte .
is slive and po Bencficiary is imevocably named, You may:
czercise all tho rights and options that this Policy provides oz We permil;

e GLISAV O g 030 Nt
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No Nazmed Beneficinry
If no numed Beneficlary survives the losured, then You will be the beneficiary,

Teminasion
All covernge for any lnsured under thiy Policy shall tuminate when any ons of fhe following evenes
oeours.

1. You request that coverage terminate,
2. The Insared dies,

3. The Cash Sutrender Value on any Monthly Processing Dete is less than the required Dedurion
Amount.
PREMIUM PAYMENTS

Qenergl

The smount of the anoual premium shall be according 1o The Application and the foliowing Table of
Premiwm Fartors and s payable for st least scven yeass. Each premium js due and payable, while
the Insored is living, on or befors the due dale. A receipt for the premium will be issued upon
fequest. Aoy portion of any premium paid during @ Contract Yemr which will csuse this Policy to fail
e T-pay test specified in IRC Section 7702A(b) will bs retwned with interest within 60 days
following the eod of the Contract Year,

Payment PFrequency
Payments may be mads monthly, quartedy, annually, sod any other frequency acceptsble (o Us.

\
Orace Pesiod
A grace period of 31 days will be allowed for the payment of premiums. All insurance coverage —
continney during this prace period. .

If the Insured diey during the grace period, (he required payment will be deducted from the proceeds.

84060 Page 5




o o

s o v @

re e o S

AdIOAs sLeene @

o remnee s tin

r-.-.n-wu....»...u..-...-u......... s esoetmr o
come aas .

TABLE OF ANNUAL PREMIUM FACTORS
(Per $1.000 of lnitial Coverage Amount)

Agp Ml Peauale Ags  Mile Female Age Male Female-

0 2552 2139 s 514 . @92 70 12456 10655

21 2628 2210 46 5920 5045 71 12840 11026 |

2 2107 2223 4 61 5211 72 13328 11420

23 4789 2359 4 60 5178 7 13799 11837

U R 2438 49 6512 5550 74 14288 12275

25 29.67 2520 50 6721 5726 75 14796 12133

26 3062 2685 51 6936 $9.07 76 15323,  132M

27 L8 2693 52 ST 6094 TT 1875 13723 .
28 1266 2735 51 Ny 6285 7 16462 14269 !
29 17 8.9 54 7617 64.80 2 17096 14861 i
36 3438 29.71 55 7854 66.80 80 17735 15513

31 3606 307 56 8098 68.85 g1 18537 16223

32 3729 81.84 57 BIAT 797 82 19353 17003 '
33 33586 1293 S8 8604 ni 83 20226 17850

M 3987 3405 59 8368 7538 84 21150 18765

35 4123 822 60 9142 LIS 85 22LI8 19749

36 4264 3643 61 9435 8023 8 23133 208.09 '
3 409 37.68 62 9 82.30 87 24201 957 | 1
38 4559 3896 63 10020 8546 88 25341 23215 |

39 4704 4023 64 10330 8818 89 27645 25775 :

0 472 . 46 65 10649 90.96 90 30745 290.82

41 5036 4302 6  109.70 93.82 91 15051 3136

42 5203 44,43 67 1 96.76 91 42089 41643

43 5376 4589 68 1167 99.83 93 55830 s51.77

4 5552 4738 6 12056 103,09 94 96696 966.71

Extended Insumnce

. ememe o e b A———— e - 0 Y

oF + PR AN AAMGA Mt MR AN

New~ .

CureatATe e T Cede s

o

.ﬂprmpmnuuemtmad:a:mhed.wmpmmhuqmﬂmn&nuinlwczm

utcndadlnmuunﬂlmemshSmdqummmyMchmeemnsDatais!cnmmtbc
required Deduction Amounat.

Whﬂewvwgemdalﬁskﬁqkh[mumddmm
1. You may not maks a premiuwm payment; and

2, Yonmnysmendanonmrmnmngnmfwmcﬂsmkumn
that time,

DEATH BENEFIT

&!Du&ﬂmﬂmmenmﬁwypmmp et TS R
"{MJ'M Home: OB GF:8k prnof of ths MBMM.@BJO’"MS-W ~
{i

2. subject to tha provisions of this Policy.

The Denth Benefit under this Policy will be the Coverape Amount plus the Cash Value less any
Indebtedness,

660 ' Page 6
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Coverage Amount

The Coverage Amouxt will be in accordance with The Desth Bepefit Option You bave clested as

specified on The Application and will be adjusted each Monthly Processing Date as approprisie. The

Coverage Amount will be the greatest of

1. The sumn of () lhe Initial Covernge Amount if You bave elected Option B or the Initia)
Coversge Amount less Cash Value if You bave elected Oplion A. and (b) any one month term
insuraoce elected under the Excess Eamings provisions ; oc

2. ‘The smount required by IRC Section 7702(a)(1), Cath Value Aceamulation Test, or other
Federal incoms tax Iasws of regulations {o qualify as Lifs Insurance; or

3. The smount required by IRC Section 7702A (o meet the 7~pay fest of T702A(b). or other

Federal {ncome tax laws or regulations (o svoid being classified as a Modified Endowment
Contract, .

CASH VALUE FROVISIONS

Guarsaised Cash Valnn .

On each Monthly Processing Dale, the Quaranieed Cath Valne equals;

1. Tho Cash Valus on the preceding Monthly Protessing Datel plus

2. One mouih's interesi on the Cash Value oa the preceding Monthly Processing Dalo at the
Gusranteed Miokoum Interest Rafe as spedfied on The Application! phu

3. Al premiums received sincs tho preceding Monthly Processing Date multiplied by the Premiom
Factor »s shown on The Application; Jess

4. Any Partisl Surtenders made sinee the preceding Monthly Processing Date; Jess

5. The Dedurtion Amount for the menth following ths Monthly Processing Date: lesy

6

. The Maximom Monthly Fee as specified on The Agplication. -

Deduction Amount .
The Dedustion Amount is equal to (a) muldplied by (b} divided by (c) where: -
(a) is the monthly cost per S1,000 of Coverage Amounnt as specified in the following Table of
Gozranteed Monthly Cost of Insurance Rales divided by 1,000; and
(b) is the Coverage Amount for that month; and
(c) is 1.003273%4.
The Tahle of Ounranieed Monthly Cost of Insurance Rates will be adjusted for any spplicble
Percentage Rating Factor and Flal Rating Amount as specified on The Applicatlon.
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A Male

0 0206067
21 0206067
22 0203895
23 0199552
24 0195209
25 0129721
26 0126525
27 0.135439
28 0184353
29 0.186525
0 0129781
A 0195209
32 0202809
33 0211496
34 0222355
35 0235388
36 0251681
37 0270151
38 0290798
39 0314711
4 0341892
41 0371257
42 0402808
431 0437635
44 0474654
45 0513867
46 0556366

Cash Yalue
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Femals

0.114506
0.117075
0.119245
0.121414
0.124669
0126838
0130053
0.134433
0.138773
0,143118

0.148538

0.153964
0.159350
0.166987
0.174584
0.184353
0.197381
0212582
0231043
0251681
0274497
0.298406
0323408
0,347329
0.373433
0.392543
0425662

IR > SO VS S T S e Py

TABLE OF GUARANTFED MONTHLY
COST OF INSURANCE RATES
(PER $1000 of Coversge Amount)

At bale

47 0.601066 -

48 0.649062

49 0.702542 -

50 0761515
S 0.830365
52 0906927
51 0994505
54 1090939
55 1195158
S6 1306092
57 1423763
58 1545301
59 1.6B604R
60 LR32477
61 2011096
61 220642
6 2425171
64 2.668056
65 2.530612
66 3211386
67 3510926
68 1,813555
69 4191168
70, 4.596175
71 5.060053
72 5594292
73 6202439

e e LA e A f S

Female Age
0.455054 74
0486634 75
0.520404 76
0557456 71"
0597795 78
0.643607 7
0.693808 80
0745129 81
0197573 82
0.848953 .8
0931002 5.151'7 14
0.947421 §s
1.002172 86
1067917 87
1149068 88
1253354 39
1178656 50
1520654 | 91
1.671702 92
1828528 93
1985625 94
2147452 95
2329533 96:
2 544304 97
2 808736 98
1137841 99
3533450

S A e PR A RS s e e s e
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hie

6873124
7594763
8357858
9.153833
9550774
10.895433
11200651
13.038647
14339675
152803036
17402358
19.103494
20.898462
22.765632
247112815
26.756286
28934306
11312834
34016462
37360864
42070477
49.675086
63.907259
96255664~

Female

1991905
4503911
5.062349
5.663456
6.316198
7.045090
7880315
5.849883
9982306
11279986
12730037
14324437
16058980
17.937484
19.965%00
12182771
24615869
27.340714
30483563
34330901
19545343
47.642342
62325536
-95064057

250.736674 - -247.718%00
1000.000000* 1000:000000

On each Monihly Processing Date, the Cash Value equals the Guaranteed Cash Value plus any Excess
Enrningy since the preceding Monthly Processing Date applied 1o optivn 1 of the Excesy Ezmings

provision.

Excess Barnings

During zny Policy year, We may at Our discrefion, apply factors mare favorable than those wed to
calculte the Cunranteed Cosh Velue, The spplication of thess more favorsble faciors will prodoee
Exceey Eamings, You may apply Excexs Earnings as of any Monthly Processing Dale o ope ot more

of the following Options:

Option |. Add to Cash Value.

Option 2, Receive as cash,

Option 3. Purchase one month term addilions vp to limits We may delermine,

If You do not choose an Option priof to any Monthly Processing Date, We will credit the Excexs

Eamingy under Option 1. Any Option You choose will remain in effect untll You change il

Page B
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We may declare 2 higher rate of interest during any Policy Year in accordance with the lateren Rate

PRPTS

Inferext Rata .
The rate of interess is guarantecd never 10 be less than 1he Guaranteed Minimum Inieren Rate of 4%.

Endorsement, S

Bads of Values

The Quartsterd Monthly Cost of Insurance Rates are based on the Commissioner's 1980 Standard
Ordinary Martality Table {1980C50). Cash Values pnd resesves provided by this Policy are not less
than the minimom requited by the statute in the state where this Policy is ismed.

SURRENDER

Oplion L Cash Surrender, This Policy may be surfendered for fts Cash Surrender Value oo any
Manthly Processing Date. Upon surrender, all losorance in force under this Policy and any sdditional
benefits pravidzd by Rider will términate

Option I Partial Sumender, You can make a Partlal Sumrender of this Policy withomt Our comsent in
an amount for eny Policy Year nol to exceed:

- 1. U You clected Death Bencfit Optfon A, the lesser of
a. 10% of the Cash Sutrender Value; or
| b $10,00, |
2. U You clected Death Benefit Option B; 100% of Cash Swrendet Valus,
We will reduce lhe&sh?ahcby&eamﬂduy?uﬁdsm.

CQeneral
To exercise any Swmender Option, sotify Us In Wriling. We may defer payment for the period

permitted by law for nol more than 6 months from the datc of reguest.

POLICY LOANS :

Genzsal ;
While this Policy is in full force, Loans masy be obtaiped up to the amount of the Loan Value To .
obtain a Loan, the Policy musi be groperdy assigned to Us as security. We need no other collateral

We bave the right to delsy granting a Loan for up 106 months from the dats of request waless the

Loan is to pay a premium doe on a Policy,

Loan Valoe
Tho Lomn Valus on any Monthly Processing Dals equals:
1. The Cash Value on that date; plus .
‘2" Ons month's interest 2t the Guatanteed Minimum loterest Rate; phs

3, Cument Breess Esrmings applied to Optlonn | of the Excess Barmings provision; fess
4. Loan Interest to be charged on the following Monthly Prozessing Date ; less
. 5. Aoy uspoid Lonn, .

Loon Interest

Loan Interest, which is payable monthly in amreass, will acaue at the Loun Interest Rste. Any isterest
not paid when due will be sdded (o Indebiedness and bear Interest at the same rate.

64080 Page 9
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Loan Inferest Rate

The luitia}l Loan lateren Rste will be 3 varishle Loan Interent Rate. and shall bs efective for g
initial Contrect Year. You muy elect to pay Loan Interest for any subsequent Contrses Year
!oahdumlﬂnmkalecranﬁ;bkhulnimknc.YmmmﬂfyUsanﬁﬂngotuy
election to chango the Loan Interest Rale then in cHect at least 60 dayy prior o mart of the Contran
Yoar the change i to be effective.

The fixed Loan Interest Rale will be 8% per anmum.

The varichle Loan Interest Batg will bt besed on 4 Provisional Loan Interest Rals We will determine
cvery twelve months, If the Provisional Losn Interest Rale {5 05% or wnore sbove the Losn lnterest
Rate in effect, the Lozn Interest Rate moy be intrcased o pefledt this, If the Provisional Loan Inferest

Rate Is 05% or more below the Loun interest Rale in effed, ths Loan lnteress Rate will ‘bo decreamd
to tefloct this,

The Provisional Loan Interest Rols will be the lesser ok

2, the greater of ’

o  the Crediled Loased Interest Rate during the appleabls period plus 0.40% for the firt
seven Policy Years and 0.20% thoreafier,

b. the Moody's corporsts bond yield nverage - wonthly average corporates for the calendac
montheadbgm:non!hlb:torn?thedalconwh!chthe?misinualmmmm{x
determined as published by Moody's Investors Scevice, Inc, or in the cvent that this average
is no longer published, a substantially similar average as determined by the insarance -
commissioner of the siste within which the Policy is issued. '

The Provisional Loan Interest Rate will not be higher than allowed by applicsble law goveming the
maximgm alloweble rate that may be charged on any Policy Loan obisined ogainst a given Policy.
Notification of Loan [nferest Rate, Changes

We will notify You af the time the Loan is mads of e (nitlal rats of inferest on the Lozn. In

additon. We will notify You of any change in the vate of interest at least 30 days prior 1o the
elfective dats of the change.”

SETTLEMENT
Tha procecds of this Policy will be paid in one sum,
All paymewrs under this Pelicy are payahic at Out Homs Office.

63050 Paee 10
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ALEXANDER HAMILTON LIFE
{NSURANCE COMPANY OF AMERICA
AHousenold ntemotianst Company

Imterest Rate Endorsement

In ey of the Guaranteed Minimuro Interest Rate, We agrec 10 declare:
1. A Credited Losned dnterent Rate for a Contract Year equal fo the greater of:
a.  if the Fxed Loan Julerest Rate is in effect,
(1). then 75% pec anoum,
(2). otherwiss the Moody’s Corporate Bond Yield Aversge —— Monthly Average Corporates
for the calendar month ending two months beore the rate is determined for the
Contract Yeur,
b, (he Guaranieed Minimum Interest Rats.

2. For any portion of Cash Value in excess of lodebledness to Us, a nte of interest each ealendar
quarter no! (o be less tham
3. The 2~yeor US. Treasury Constant Maturity Note (2~-Yese Note) Yield less ope (1) —
perczutage point; of
b.  The Guaraateced Minimum laterest Rate.

The 2-Year Note Yield applicable for each calendar quarter will be established through ths Federal
Reserve statistical relcases uveraged over the most recent three {3) month period evailable of the
beginning of each calendsr quiHer. M suck program is discontinued. We resecve the right to substitate
an index which We determine {3 comparable.

This Endorsement tzkes efisct on the EHective Date. It crpires consmxienty with (be Policy. It s
subject to all provisions, limitations and cxpectations of the Policy 2ot inconsistent herewith,  °

by = -

304 HAMELYON COURT » PARMINGTON RILLS, M1 483341350
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ALBXANDER HAMILTON LI¥E
INSURANCE COMPANY OF AMERICA
A Housenold Intemationat Company

APPLICATION FOR GROUP LIFE INSURANCE

3 : Application is hereby mede to Alexander Homiton Life Insurance Company of America

("Hamillon") for the pucpose of insuring employess under the Fixed Premium Whole Life
Insurinee Policy for the amounts of insurance set forth below. :

Insurence Policy: Fixed Premium Whols Life Insurance, Form 6406)

Owner and Beneficlary: | CHARLES SCHWAR & €O, . INC.

: Is 1o be owner
» and benaiiciary of the Insurance applied for,

Insured Group: Insurance under the policy is to be provided on the life of (defins
insured group: autech cenaus IF aveilable):

All full time benefit-eligible malaried and hourly employees
of the Owner having a date of hire on ox before Dctober 21,
1594, as set forth on the attached Schedule of 2>roposad

Inpureds.
Death Bensfic Opdot: B -

-Initial Covarege Amount:  [define amounts of insurance for group) ~

The initlal face amount of tha coverage being applied for is
ast forth on the attached Sehedule of Propossd Insurads.

Irtidal Payment: $39,416,10

¥ IT IS UNDERSTQOD that accoprance of this application is subject to final underwriting review
; : by Alexander Hamilion Lifc Insurence Comnpany of America, the outcome of which may affect
b the 1erma of issue including the final Insured Group acceptable to Hamilion and may resull in s
! . refund of pramium, if any hes been made, Until final epproval is given on each individual 1o be
Insured, na poliey of insurance is inforce on any specific individual,

patee IR/~ 7 Applicant: sy IMC,
State of '

, Jurisdiction: Hawaii By:%m
' winess: COOR CPoman it Vice Presichdt - Taxatroo

Accepled:

ALEXANDER HAMILTON LIFE .

INSU‘%(“_Z'C?P?VKAMEMCA
pgen: CBOQ C/Q&J%r\ By: _ A
By: CHARLTDW  C CrASpe.  Title: L/Lc::. P il esT

on At s RN e ks AP B T i o P e P N Y
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ALEXANDER HAMILTON LIFE
INSURANCE COMPANY OF AMERICA
A Housahold Internatioss! Company
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Fixed Premium
Group Whole Life Insurance Policy
Fixed premium payments payeble for lifstime of Insured
. Death Benefit payzble at lnsused's Death
Nonpartidpating-No Aunual Dividends
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Ten
R is important 19 Us that You aro sati with thig Policy. X
You exe not misfiad, You may retom ihs Palicy to Uz
within ten Gayp of its neceipt. You will seoelve o fall
sefund of any preminms You karo pald, and this Policy will
bo vold fmm s begloninge,

ALEXANDER HAMIITON LIFE
INSURANCE COMPANY OF AMBRICA
A Rozsahad tatarmetianal Cosssy
33065 BAMILTON COURT » PARMINGTON HALS, 1AL GR3854-335%
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Pelicy Schedula

OWNER AND BENEFICIARY: Tha Charlas Schwab Corporation INSUREDS: Saa Pags 2.01

DEATH BENERTOPRON: 8 ISSUE DATE: Dacamber 1, 1984
GUARANTEED MINIMUM -
INTEREST RATE: 4% PREMIUM FACTOR: Cne minus 3.0% in )
policy years 2 and after
RATE CLASS: Standard
{NITIAL LOAN INTEREST
RATE: 10.7%
MAXIMUM MONTHLY FEE: 91,50 for policy yoars 1 twough
7 and $2.00 theroafter

MORTALSTY TABLE USED (N THE GUARANTEED COST OF INSURANCE RATES TABLES:
130% OF COMMISSIONSER'S 1980 STANDARD ORDINARY

84080 PAGE 2A



Thess Defiotions ezgly to dsis Policy. '

Ag
xmmukammndmmmmmMym

Tho Agplicasima
The Agplicetion. ar Parficipation. Agretent for Life Isamancs under (his Policy mada by Yoo

Cashy Borvender Vet -
The Cysh Valoo fess ony Indchtedness

Cuh Velna
(B0 Policy provisian for definigian.)

Contexet Yeze
Tha twelve ponth pedod commencing with the Policy Dato or axy Policy Aanivererry,

Covensza Amocot
{(Seo Palicy provision for definition)

Ceeditd Logmied Toteret Rute
mmdm@mu&mauv&@mmm&

Dedeciion. Amoocnd
(&el’oﬂqwﬂdﬁl&t definition.)

Bifective Dats of Covensge
mmmammumhqwuhnwum

-~

Bodoement
An eefment to the Polley which owciifies the contract.

fodobiedrness
All coutending Lazas on this Polky affmsted for wnpeid Intetere.

Tngzred
fomred means cach persan in the kosoard Group ay specified in Tho AppFesfion whors Bis this Polly

' % hnmmmumdmnwmmwmn
e

s at 1201 AM. ool e at Your widtess. All trevzactiors e denned iy heve cocamred oa the
Monitly Procetsing Dats.
(7. ] Puge 3



suceeeding year, Polity Years-and Pelicy

An sttzdment to s Pelicy which provides adfficnal broesite

The same &ay and month ¢s (ko Bfiectirs Dats for exch
Moxths are mescred from (e Rifectivs Data,
TPoficy Dato

"Kfity Acziteiny
(Ses The Application for definifion.)

D

changeg

wy

Modificetion of Comtrect
Broept for puposes of implementing the Conxpliancs With

of hinbrmured fa focoreectly staisd, W will edjost aBl beoeis to (e smout

‘Wiitleg and sigeed by You end by Oot Presidem® or 020 of Our Vies Presideany,

warrect spp xod rex.

.m ]
i
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L You request that coverags tesotinate,

2. Ths Inmsed dies.

Procezsing Dt is Iees o G seguired Dedastion

Ampuat,

% Ths Cask Suzeader Valus on any Moxthly

PREMIUM PAYMENTS

Pags §



TRl e TABLE OF ANNUAL PREMIUM FACTORS

© (Per $1000 of Initial Coverage Amount)

Age’ Mds  Femlo Ap  Male  Pemale Af  Mie  Femsls
0 23592 2139 & 51 489 N 12456 10655
21 26 210 6 H» 5049 71 12880 11026
2 M b ¥ 41 an 5nu 7 1 11420
13 N 2159 K Ao 51 7 13799 1837
% R 2438 ® &1 5550 % 14288 175
Y 2520 0 61 572§ 73 14196 12733
% 308 2695 51 36 5907 7% 153 1214
7 8 2693 2 st 6094 T 187 13723
28 3165 2785 55 Tm 6285 T 16462 20
B NB 2nM 54 611 6420 B IN86 KB.61
30 3488, 877 55 78s4 6630 80 17785 155.11
31 3606 0P 55 3098 6835 81 18537 16223
7 7D 3184 57 8 7057 82 19353 172003
33 335 3293 8 8604 I 83 20926 17850
34 3927 Mos 5 e 7538 “_ s 18165
5 4118 82 6 9 IS 857 221 15749 -
B 268 3643 61 94325 80.23 85 23133 0809
37 40 3768 2 1 82.80 87 24201 219.57
R4S 3396 6 10020 BS45 8 25341 7215
n an 4028 6 10330 8818 8 271639 5L
4o an 4153 6 10549 9096 80 30745 9082
41 sass an 6 1973 9382 91 15091 .33716
2 520 4443 61 1usn 9676 92 42089 41043
43 5376 4589 6 11678 9543 93 55830 SS1.71
“ 555 4138 © 12056 10309 94 96656 96671
Eatendsd Inmance .

4 FayIoeRls are po! meds = coverage wader this Policy will contimus in fores as

mmwumhmummmummm

L You may pot make 2 premicm payment;

2 mmnmmmwmhumwvmmu
tima,

1)

DEATH BENEFIT
We will pay the Deztli Benefit to the Beneficiary proagitly.
L wwaﬁc&mmdmwd&tmdﬂwm&hh&;hn
2 mhjad the movison of Gis Policy,

Ths Desth Bencfit under this Policy will bo the Coverspe Amouat plus (he Cush Vabee lew sny
Indelrtedoscs,

i

e Paps 6
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CASH VALUE FROVISIONS

me

m

§asa

mLL w <wnd

equsl
g 8
Cost
is tho Coverxgo Amnunt for thud montls and

(e) is 100327374
Thko Table &f Cuargniteed Moafhly Coxt of Iwrence Rates will bo edjusted for my appEcobls

Pementagn Rafing Fartor snd Riat Rating Aviount us specified on The Agplicmion.

muwumu

(a) is the

m
fie:
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COST OF INDURANCE
(FER $1000 of Coveragy Amcunt)

A M Pk Am  Mde  Pewk  Ap 0 M Femk
2D 02050687 0114308 47 0601066  045505¢ 68T 1951505
21 0205087 OIS 48 0645067 0486534 T 1SH8 4503911
2z 0201893 0119245 4 0702542 0520404 7 8357858 5.062343
23 0193552 0121414 50 0761518  QS57456 TT° 5153833 5.66356

‘24 0195200  0A6HD 51 08365 ONTRS W 9990TIA 668
25 Q189781 0126338 2 0See27T  0.643607 ™ 10895433 7045090
26 0186525 Q130093 53 0534505  0.693808 80 1150065t 7880315
27 0185433  QLIUMS 34 L9 LMS1D 81 13038647  .849883
28 0184353 0amm3 §5 L195158 OPBH 83 14339675 5932385
19 0186325 0243113 56 1308092  (03483%3 il 83 15803036 11209386
30 01297t 0.148538 57 1423763 m“m 84 17402358 12730037
31 0195209  0IS3564 S8 1549301 094742 85 19308494 14324437
2 o2m05 0.259350 59 leieMs 100M1M 86 20898462 16058980
13 0211496 0.165987 & L8477 10617 87 22765632 17987484
¥ 0205 0I7AM 61 2013086 L1490&2 88 24712825 19989300
15 0235388 0184353 62 2206242 125334 89 26756226 I8
35 oa2slest 0.197381 63 2425171 137865 90 289MB0S  2ASISNES
37 02misl 0212582 64 2663056 1520684 91 ILIANM 27340714
n 029078 omm, & 2930612 LSNA 92 34016462 30483563
1 3N 0251681 66 3211826 132882 93 I7360864 34530501
40 0341892  02X497 67 3510926 198565 84 42070477 39545383
4 037257 0298406 €8 3318558 2M4MUM 95 49675086 4164md42
42 0402303 0323403 M 4191363 2329513 9% 610759 62319936
43 0437635 0347329 70 4536175 2544304 97 96295464 —95063057
4 0474654 0373433 71 SORDDS3 280873 88 -250-R6674—247TA890D
45 (513867 0399543 - 72 5594292 1lIT8d1 99 1000.000000~3030000030
46 (0S563656 0425662 73 6202439 3533450

“

Cosh Valuo

Oa cxch Manthly Piocessing Dals, the Cosh Velug equals ths Guaranteed Cash Value plus eny Escess

Baruings einte the peeceding Mombly Processing Dats applisd o oplion J of the Bxcess Esmings

provision

Escets Exsoings

Dering eny Folicy yeet, We soxy 2! Our discrefion, zpply fsctom wmote' faxsonbie ¢ fiose used o

caleulets the Guamnteed Cash Vilus The spplitation of (iesa rooce Savooabix fartors will prodoce

Bxcess Beeings, You may epply Excess Remings 33 of sny Manthly Protesstng Dt 0 qoo of mar

of (ho following Opilons: .

Opfion 1. Add {o Cath Velie.
Oplion 2. Recgive 83 cash.

Optica 3. Pixcimse ons mouth teom adfitions vp to Knits We mzy determains,

H You do not choose an Option pise w sny Mouthly Processing Date, We will aedif fhe Excets
Bamitgs ynder Optimn 1. Any Optisn You choow will semain ix effect until Yoo ciange 2.



Option L Cath Sumsender, Thix Polley may be somendered for By Cath Suwrender Vilse em sy
Mantbly Processing Deote. Upan srender, all fnsorence in force gedee Ghis Policy and any edditional
benefits providéd by Rider will ferminte. :

L H You elscted Decth Benefit Option A, the lesser of

o 10% of the Cach Sumender Volums er
b $10800. .

2 If You viscted Death Bensfit Optien B, 100% of Cush Swronder Valas,

Wo will reduots tho Cash Value by he zmount of eny Pactis] Sumrender.

any Sumender Optinn, neitfy Us In Wilting, We may defer paymmt for the perind
by haw for not moms than 6 mopfhe from the date of request,

i

.‘.

£ rov ecgl E3EE]
gvEE Si-2
LEHE
HINHE
H ]
]
[ o
;i
¥ Egg
i

EEF

: 31

Esmings apfied to Opfion 1 of éhe Exeoss Eatoinge provision; fess
ks chorged on tho following Monly Processing Date ; ks

555
i
4]

I
t

is paystle mouthly in srrears, will sccres af the Loan Infecest Rate. Any indercat
due will ba sdded to Indehteduexs and bear Intacest 2 the gome rate.

8
[
B



8. the Ceedited Loaned Enterest Rato dusing tha appiicebls peciod Q.40% for tha first
scven Policy Yezns nd 0.20% thecafter, phos .

b tie Moody’s totpomts band yiskd wvereps - monthly evorags corporxtes for the calendse

The procendy of this PoBicy will bs paid in ans com.
Al payments wnder fhis Paficy oo pyabis 31 O:x Home Offics.
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ALEXANDER HAMIITON LIFE
INSURANCE COMPANY OR AMERICA
Affagselssld itesatert Caxyny

Interest Rate Endorsement

In iou of tho Guarantzed Minimum Interest Rats, We agn to declane:
L A Credited Koxsed Intercst Rate for u Contract Year eqml 1o the prester of:
& | the fixred Loan faterest Bato is in effect,
(1). then 75% pex annom,
(2). ofherwise the Moody’s Compomste Bond Yicld Averagn —

Moafhly Aweresé Cosporstes
for fhe calendar month endieg twn monthe before the wio b detormined for the
Contryet Year,

b. i Gusmsniced Minimam fnfercst Rate,

2. For any partion of Cash Valos in mxcess of Indebledness fo Us, & mie of jofercst.ench calendur
quattsr 5op to be besd (ham
Y mz-ywﬂs.rmycmhqlmwyh&w(z—YuwM) Yield fexs ape (1)
pexcentago poinf; or
Ths Custnfeed Minkoom Interest Rate,

&
The 2-Yeor Note Yirld eppEcable for emh calinder quaster will be estabfished hizough the Fedeest
statistical yelcayen aversged over the most recend gheeo (3) monih perdod mvailsbls at ¢he

Rescrve
beginning of each calendar quaster, I guch program is discontiound, Wo seserve ths right fo solstitate
en index whith We determine iy comporable,

%

This Rudoreement teies offoct on the Bffective Date. B expires concunrently with (e Policy, B is
subjoct t0 ofl provisions, Bmitations and expectstions of the Polisy not incoasictent hevewith,

hbom -

13015 HAMTTON COURYT « FARMINGTON HRAS, MI 85354158
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ALEXANDER HAMILTON LIFE
INSURANCE COMPANY OF AMERICA
AHzusehal internationat Company

APPLICATION FOR GROUP LIFE INSURANCE

fouhepmpue of inawing employees upder the Fixed Pramium Whols Life

% swm»mmwmmcmorm
emounts of insarance set forth balow.

Inmncal’olicy: Fixed Preminm Whole Life Insurence, Femm 64061
Insured Group: Insoragre undex the stk on the Jife of (define
Wmmmﬂndmm (

All full time benefit-eligible salaried and hourly employees
of Charles Schwab Investment Nanagement, Inc., Mayexr &
Schuweitzer, Inc., Pexformahce Technologies, Inc., and Charles
Schwab (UK), Ltd., bhaving a date of kire on or befo:a October —
31, 1994, ag set forth on the attached Schednle of Proposed

Death Benefit Option: B

. Initia] Coversge Amouni: (daﬁnemmoﬁnmoﬁxgmnp)

The initial face amount of the coverage being applied for is
set forth on the attached Schednle of Proposed Insureds

Initia] Pryment §2,268,297

IX IS UNDERSTOOW that acceptance of this application is sabject to final anderwriting review
by Alexander Hamilton Life Insarence of Americs, the cutcoms of which msy affect
the terms of izgue § e findl Group acceptabls w Homdlion and-may result in 2
rafund of preminm, if eny has been mads, Unﬁlﬂnﬂapmuvalmﬁgfmonwh o bs

inmud.nopolbyofmnmﬁmeonmyspwﬁc

Dasec J;/l/?i‘ Apphicant;

By: M«%

Witness: E EE : Title: _Semior Vice President, Coatrolles
HAMILTONLTFB

st RN
By Lol et — T bvﬂwo'{“ -
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- AMbwardor ChmitionLf

Rlonard F. McCartor
Vice Prasudont
Special Markels

November 28, 1994

Michasl Bentivoglio

Vice President - Taxation

Charies Schwab, The Schwab Bidg.
101 Montgomery Street .

San Francisco, CA 94104

RE: Corporate Owned Life Insurance policy lssued to Chares Schwab
Dear Mr. Bentivoglio:

With respect \o the Corporate Owned Life Insurance policy ("COLI) that, will be issued
by Alexander Hamilion Life ("Hamllton”) to Charles Schwab (*Schwab"), Hamilton
warrants the following:

1. Hamillon warrants that GOLI satlsfies the definition of (ife insurance undar
Sec. 7702 of the Internal Revenue Code of 1886, as amended, and,
accordingly, amounts pald by reason of an Insured's death should be
excluded from Schwab's federal laxable income under Sec. 101 of the
code.

2. The COLI is not to be a modified endowment contract (MEC) under Sec.
-~ 7702A of the code provided the premlurns under the COLI do not exceed
the seven pay limits of the Sec. 77024 of the code,

3, Hamlton will perform actuarial evaluations of the GOL! prior to and
subsaguent to Its issus to make sure there is continued compliance with the
tax provislons in Sec. 7702 and 7702A of the code.

4. Hamilton warrants with in the requirements of Sec. 7702A of tha code the
COLI policy loans would not be treated as cash distributions for Income tax
_ purposes.

S HALY TON 20 /D - FARUAGTDN =11 S 14 482340058 - (1 533-200D AR D INTERIATIONAL OMPARY
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6. Hemiiton warrants that cash withdrewals, &s iltustrated on the atteched

7.

Exhibit A, under the COLI will be treatsd as non-taxable distributions under
Sec. 72(e) of the code to the extent of cost basis in the policy within the

" constralnts of the recapturé celing es defined i Sec. 7702(f)(7) of the

code.

Hemilion warrants that the COLI salisfies thg requirements of the code if the
COL! Is administered In aocordance with such ndes, as fustrated on the
attached Exhibit A, ahd tha interast expensa on policy loans will be
deductible to Schwab undsr Seo. 264 of the code.

Hamiiton wiil continuously monitor and update lts administration procedures
and computer software to aasure that the COLI continues to mest the
various federal tax quelification requirements, Hamiiton will notify Schwab In
a timely manner If actions or elections on Schwab’s part ere needed In
order lo continue 1o mest such requirements, |

With respact to the COLI, Alexander Hamilton Life agrees to the following pricing

terms:

1.

A premium expense charge of 0% In policy year one and 3% in all

subsequent premlum paying years without regard to the apphoab!e state
premium taxes and DAC tax.

A monthly administration fes of $1.60 par policy for polioy years ons
through seven and $2.00 per poficy thereatier.

The policy loan Interest rate will be indsxed to the Moody's Baa corporate
bond yield average for the calendar month ending two manths before the
rate is determined for the confracl year, The craditing rate to borrowed
cash values will bs the polioy loan rate less 40 basls points lorpoﬁoy years
one through seven and less 20 basls polnts thereafter.

With respect (o mortality claim experlenoe. the polioy will have a 3%
retantion factor as a percentage of each death claim payment. Additionally,
a clalm stabiiization reserve will bs accumulated over the first five policy
years to approximate 25% of expected clalms. The masimum aggregate
aemount of this reservs shall be $5,000,000. (Piease note that this meximum
has not besn Incorporeted into Exhibil A, although ths COLI wil be
administered with this maximum Imposed.) The reserve will asslst In
managemsnt of the mortelity charge rate 1svel and wil be consldered cash
valus not avaflable tor policy loans. Upon plan termination, the reserve will
reserve will be returned as cash velue sub}oct to relsase from Schwab on
Incurred but unreported clatms.

.o v asee s
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Aexander Hamilton Life has reviewed the census data and other information submitted
by Schwab refating to estimeted costs In the event of the death of the Insured
employees Including a letier from Brian Burke to Michae) Bentivogiio dated November
23, 1884. The Information analyzes the varlous sconomic losses attributed to
Schwab's axposure through its welfare plans, hiing and tralning expensss, and lost
productivity arlsing from the deealh of eny insured. Hamilton has refled on this
Information to complete its underwriting requirements, end Hamilton weives its right to

assert the defense of lack of insurable Interest with regard fo any clalms presented by
Schwab for any such nsureds.,

Any refersnoes o federal tax law or any cther applicable laws or regulations are to

- such laws or regulations as they exist on the effective datd of the policles.

Wo are pleased to work with Schwab on this Corporale Owned Lite insurance
Program and expect a mutually profitable venture,

Richard E. McCarter
/s

cc: B Btirke
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CASE NAME: CHARLES SCHWAB & CO., INC. and THE CHARLES SCHWAB
CORPORATION v. PAVONIA LIFE INSURANCE COMPANY OF
MICHIGAN, ENSTAR (US) INC., ANDESA SERVICES, INC., THE
LINCOLN NATIONAL LIFE INSURANCE COMPANY, and DOES 1
through 50

ACTION NO.: San Francisco County Superior Court Case No. CGC-19-5727

PROOF OF SERVICE

I am a resident of the State of California. My business address is 999 Skyway Road, Suite
310, San Carlos, California 94070. I am employed in the County of San Mateo where this service
occurs. [ am over the age of 18 years, and not a party to the within cause. I am readily familiar
with my employer’s normal business practice for collection and processing of correspondence for
mailing with the U.S. Postal Service, and that practice is that correspondence is deposited with
the U.S. Postal Service the same day as the day of collection in the ordinary course of business.

On the date set forth below, following ordinary business préctiée, I served a true copy of
the foregoing document(s) described as:

FIRST AMENDED COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
DEMAND FOR JURY TRIAL
I |

5 (BY MAIL) I caused such envelope(s) with postage thereon fully prepaid to be
placed in the United States mail at San Carlos, California.

(BY EMAIL) by transmitting via email the document(s) listed above to the
[x] corresponding email address(es), or as stated on the attached service list, on this

date before 5:00 p.m.
Bronwyn Pollock Attorneys for Pavonia Life Insurance of
Alexander C. Robinson Michigan
MAYER BROWN LLP
350 S. Grand Avenue

25t Floor

Los Angeles, CA 90071
P: 213-229-5194

C: 213-594-0888

Email: bpollock@mayerbrown.com
ARobinson@mayerbrown.com

Elliott J. Stein _ Attorneys for Andesa Services, Inc.

David R. Richie

STEVENS & LEE

100 Lenox Drive, Suite 200
Lawrenceville, NJ 08648
P: 609-987-7050

M: 908-768-9600

Email: ejs@stevenslee.com

D stevenslee.com>

917796 -1-

PROOF OF SERVICE
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Shawn L. Kelly

DENTONS

101 John F. Kennedy Parkway
Short Hills, NJ 07078-2708
P: 973.912.7107

shawn.kelly(@dentons.com

Attorneys for ENSTAR (US) INC.

(State) 1 declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

Executed on April 4, 2019, at San Carlos, California.

917796

%W§ Konmstst

Carol S. Karwatt

-2-

PROOF OF SERVICE
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From: Gerber, Jim (DIFS) <gerberj@michigan.gov>

Sent: Wednesday, September 25, 2019 10:28 AM

To: Kerr, Christopher (AG); Stephen A. Scott

Cc: Charles E. Tillage; lowell.haky@schwab.com; Barry.Brown@Schwab.com;

venuto.frank@comcast.net; Gregg, Randall (DIFS); Long, James (AG), Robinson,
Alexander C; Pollock, Bronwyn F.
Subject: Re: Charles Schwab & Co., Inc,, et al. v. Pavonia Life Ins. Co., et al.

Mr. Scott,

| have read Mr. Kerr's points below and I confirm that the positions stated by Mr. Kerr in his e-mail to you are
those of the Deputy Rehabilitator as well.

Thank you

James Gerber, CFE

Director of Receiverships

Department of Insurance and Financial Services -State of Michigan

(517)-284-8664

e-mail: gerberj@michigan.gov

NOTICE: This message is intended for the named recipient(s) only and may contain confidential, privileged, or private
information exempt from disclosure under Michigan law. If you have received this message in error, do not forward,
share, save or duplicate it. Please reply and notify me of the error in transmission and then delete the message. Thank
you.

From: Kerr, Christopher (AG) <KerrC2@michigan.gov>

Sent: Wednesday, September 25, 2019 10:22 AM

To: Stephen A. Scott <sscott@hayesscott.com>; Gerber, Jim (DIFS) <gerberj@michigan.gov>

Cc: Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com <lowell.haky@schwab.com>;
Barry.Brown@Schwab.com <Barry.Brown@Schwab.com>; venuto.frank@comcast.net <venuto.frank@comcast.net>;
Gregg, Randall (DIFS) <GreggR2 @michigan.gov>; Long, James (AG) <Longl@michigan.gov>; Robinson, Alexander C.
<ARobinson@mayerbrown.com>; Pollock, Bronwyn F. <BPollock@mayerbrown.com>

Subject: RE: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al.

Mr. Scott:

This e-mail confirms, with limited exception, your attached letter summarizing our telephone conversation on Friday,
September 20, 2019.

Specifically, if the sale of Pavonia to Ares/Aspida is finalized as contemplated by the current Plan of Rehabilitation, the
rehabilitation and associated stay will terminate and Schwab will be able to proceed with the California Action against
Pavonia and Lincoln in due course. We have been advised by Ares/Aspida counsel that because they are aware of the
California Action that represents a Scheduled Liability (although disputed), Ares/Aspida intends to assume the defense
of California Action in the California Superior Court upon the termination of the rehabilitation/stay and closing of the
sale.

Conversely, if the sale of Pavonia to Ares/Aspida is not finalized as contemplated by the current Plan of Rehabilitation,
the rehabilitation and associated stay will continue in effect and preclude the California Action from proceeding against
Pavonia, and according to Special Deputy Rehabilitator James Gerber’s (the “Special Deputy’s”) position, Lincoln as

1
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well, In this situation, the Special Deputy will ultimately make a decision as to whether to adjudicate Schwab’s claims in
the Michigan rehabilitation court (which is the normal practice) or instead agree to allow the adjudication of Schwab’s
claims in the California Superior Court. Negotiations to settle Schwab’s claims would also be a possibility in this
situation.

Further, the Special Deputy does consider Schwab’s claims in the California Action to be a Scheduled Liability but those
claims are disputed. Although we cannot advise Schwab whether to file a Proof of Claim, under the Procedural Order,
the Proof of Claim Instructions and Form, and other governing rehabilitation documents, disputed claims such as
Schwab’s (even if a Scheduled Liability) are required to file a Proof of Claim to formally register/record those claims
against Pavonia in the rehabilitation proceeding. Your intention to file a Proof of Claim on behalf of Schwab therefore
comports with the governing rehabilitation documents and would be a prudent measure to fully protect Schwab’s rights.

Finally, you are correct that the Special Deputy takes no position regarding application of the rehabilitation stay to the
other defendants to the California Action, Andesa and Enstar (US). With respect to Schwab’s intention to re-add Pavonia
to the California Action following its 8/26/19 dismissal without prejudice (2™ attachment), the Pavonia Rehabilitation
Order prohibits the institution or continuation of any actions against Pavonia, so in other cases we would challenge this
action. However, here Pavonia was already a party to the California Action as of the date of the rehabilitation, was only
recently dismissed, and we now have clarified the procedural aspects of when and how Schwab’s claims against
Pavonia/Lincoln may proceed. Under these circumstances, as long as Schwab re-adds Pavonia to the California Action in
a stipulated order that simultaneously stays the California Action against both Pavonia and Lincoln until at least 3/31/20
(when we expect the Ares/Aspida sale to close by), we will not object to re-adding Pavonia to the California Action.

The Special Deputy will review my points above and, assuming he agrees, provide written confirmation of the same. At
that time, we would ask that you and Pavonia’s counsel at Mayer Brown work diligently toward entry of a stipulated
order that re-adds Pavonia to the California Action while staying that action against both Pavonia and Lincoln until at
least 3/31/20.

Thank you.

Christopher L. Kerr

Assistant Attorney General

Michigan Department of Attorney General
Corporate Oversight Division

P.0. Box 30736

Lansing, M| 48909

(517) 335-7632 (please note new phone number)

From: Stephen A. Scott <sscott@hayesscott.com>

Sent: Tuesday, September 24, 2019 7:26 PM

To: Kerr, Christopher (AG) <KerrC2@michigan.gov>; Gerber, Jim {DIFS) <gerberj@michigan.gov>

Cc: Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com; Barry.Brown@Schwab.com;
venuto.frank@comcast.net

Subject: RE: Charles Schwab & Co., Inc,, et al. v. Pavonia Life Ins. Co., et al.

Messrs. Kerr and Gerber,

Attached is my letter following my call with Mr. Kerr last Friday. We look forward to confirmation of the points in our
letter at your earliest convenience so we can move forward with the stay of the California Action. Thank you.

HAYES SCOTT BONINO ELLINGSON
GUSLANI SIMONSON @ CLAUSE 1 11"



Stephen A.Scott

999 Skyway Road, Suite 310
San Carlos, CA 94070
sscott@hayesscott.com
Direct: 650.486.2867
Mobile: 408.204.1716

From: Stephen A. Scott

Sent: Tuesday, September 17, 2019 3:48 PM

To: Kerr, Christopher (AG) <KerrC2 @michigan.gov>

Cc: Gregg, Randall (DIFS) <GreggR2 @michigan.gov>; Gerber, Jim (DIFS) <gerberi@michigan.gov>; Burke, Felicia (DIFS)
<BurkeF2@michigan.gov>; Knickerbocker, Tina (DIFS) <knickerbockert@michigan.gov>; Long, James {(AG)
<Longl@michigan.gov>; Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com;

Barry.Brown@Schwab.com; venuto.frank@comcast.net; Carol S. Karwatt <CKarwatt@hayesscott.com>
Subject: RE: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al.

Mr. Kerr,

Attached is our letter regarding Mr. Gerber’s letter of September 12, Please feel free to contact me to discuss on my
direct number below. We look forward to your response. Thank you.

HAYES SCOTT BONINO ELLINGSON
GUSLANI SIMONSON @ CLAUSE 1 1 1
Stephen A.Scott

999 Skyway Road, Suite 310

San Carlos, CA 94070

sscott@hayesscott.com
Direct: 650.486.2867

Mobile: 408.204.1716

From: Stephen A. Scott

Sent: Thursday, September 12, 2019 12:51 PM

To: Kerr, Christopher (AG) <KerrC2 @michigan.gov>

Cc: Gregg, Randall (DIFS) <GreggR2@michigan.gov>; Gerber, Jim (DIFS) <gerberj@michigan.gov>; Burke, Felicia (DIFS)
<BurkeF2@michigan.gov>; Knickerbacker, Tina (DIFS) <knickerbockert@michigan.gov>; Long, James (AG)
<LongJ@michigan.gov>; Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com;

Barry.Brown@Schwab.com; venuto.frank@comcast.net; Carol S. Karwatt <CKarwatt@hayesscott.com>
Subject: RE: Charles Schwab & Co., Inc,, et al. v. Pavonia Life Ins. Co., et al.

Mr. Kerr,
Thank you for your response. We will review with our client and contact you to further discuss.

HAYES SCOTT BONINO ELLINGSON
GUSLANI SIMONSON @ CLAUSE | 1.1°

Stephen A.Scott

999 Skyway Road, Suite 310
San Carlos, CA 94070
sscott@hayesscott.com
Direct: 650.486.2867
Mobile: 408.204.1716
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From: Kerr, Christopher (AG) [mailto:KerrC2 @michigan.gov]
Sent: Thursday, September 12, 2019 12:16 PM

To: Stephen A. Scott <sscott@hayesscott.com>
Cc: Gregg, Randall (DIFS) <GreggR2 @michigan.gov>; Gerber, Jim (DIFS) <gerberi@michigan.gov>; Burke, Felicia (DIFS)
<BurkeF2@michigan.gov>; Knickerbocker, Tina (DIFS) <knickerbockert@michigan.gov>; Long, James (AG)

<Longl@michigan.gov>; Charles E. Tillage <CTillage@hayesscott.com>; lowell.haky@schwab.com;
Barry.Brown@Schwab.com; venuto.frank@comcast.net; Carol S. Karwatt <CKarwatt@hayesscott.com>

Subject: RE: Charles Schwab & Co., Inc., et al. v. Pavonia Life Ins. Co., et al.

Mr. Scott:

Attached please find the response of Special Deputy Rehabilitator James Gerber to your letter dated September 6, 2019,
together with Exhibits A and B thereto. Hard copies of these documents were also mailed to you today.

Thank you.

Christopher L. Kerr

Assistant Attorney General

Michigan Department of Attorney General
Corporate Oversight Division

P.O. Box 30736

Lansing, MI 48909

(517) 335-7632 (please note new phone number)

From: Carol S. Karwatt <CKarwatt@hayesscott.com>

Sent: Friday, September 6, 2019 4:52 PM

To: Kerr, Christopher (AG) <KerrC2 @michigan.gov>; Burke, Felicia (DIFS) <BurkeF2 @michigan.gov>
Cc: Stephen A. Scott <sscott@hayesscott.com>; Charles E. Tillage <CTillage@hayesscott.com>;
lowell.haky@schwab.com; Barry.Brown@Schwab.com; venuto.frank@comcast.net

Subject: Charles Schwab & Co., Inc,, et al. v. Pavonia Life Ins. Co., et al.

Mr. Kerr & Mr. Gregg-

Please find attached a revised letter correcting a typographical error that supersedes the previous letter

sent on today’s date.
Feel free to contact Mr. Scott with any questions concerning this matter.

Sincerely,

Carol S. Karwatt
Legal Assistant to Stephen A. Scott, Lawrence M. Guslani,
Vivian V. Countryman, Christopher K. Wong and Emma Lloyd

HAYES SCOTT BONINO ELLINGSON
GUSLANI SIMONSON & CLAUSE, LLP
999 Skyway Road, Suite 310

San Carlos, CA 94070

Direct: {650) 486-2894

Telephone: (650) 637-9100
Facsimile: (650) 637-8071
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