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1.  WHAT IS THIS BOOK?
This is the Business Enterprise Program (BEP) Operations Manual.  Its purpose is to explain the operation of the Business Enterprise Program, the rights and responsibilities of the BEP licensee, the rights and responsibilities of the Commission, and the relationship between the licensee and the commission.  It is a resource guide for licensees, the commission and persons interested in the Business Enterprise Program.

The manual is intended as a guide for day-to-day operations in a Business Enterprise Program vending facility.  It may also be helpful to refer to the Randolph-Sheppard Act (Appendix A), the Federal Regulations (Appendix B), Public Act 260 (Appendix C) or the promulgated program rules (Appendix D) to learn the basis for the policies, procedures and practices described in this manual.

2.  WHAT DO ALL THE TERMS IN THIS BOOK MEAN?

The following definitions from the BEP promulgated rules are provided for your reference. 

R 393.1   Definitions.

   Rule 1.  (1)  As used in these rules:

1. “Academic period” means a semester, trimester, quarter, or other college or university unit of study.

2. “Act” means 1978 PA 260, as amended, being MCL 393.351.

3. “Active participation” means the process whereby the elected operators’ committee and its subcommittees, the commission board, and commission staff cooperate in the development and implementation of major administrative decisions and policy as well as program development, as prescribed in the Randolph‑Sheppard act of 1936, as amended, 20 U.S.C. §107 et seq. and the act.

4. “Administrator” means the program administrator of the business enterprise program.

5. “Bid” means the process whereby a licensee or a potential licensee records on the business enterprise program telephone system his or her desire to transfer to, or begin operation of, an available location.

6. “Bid line” means a telephone line that contains a recorded message of all locations which are available during an identified time frame.

7. “Cafeteria” means a food dispensing facility capable of providing a broad variety of prepared foods and beverages, including hot meals, primarily through the use of a line where the customer serves himself or herself from displayed selections.  A cafeteria may be fully automatic or may have limited table service. Table or booth seating facilities are always provided.  

8. “Combined cafeteria/snack bar” means a facility that combines the features of a cafeteria with the features of a snack bar.

9. “Commission” means the Michigan commission for the blind.


10. “Commission board” means the policy‑setting body for the Michigan commission for the blind.

11.  “Committee” means a group of members which is elected to represent all vending facility operators and which is created under R 393.53.

12. “Dry stand” means a vending facility that does not sell liquids.

13. “Federal properties” means a building, land, or other real property owned, leased, or occupied by a department, agency, or instrumentality of the United States, including the department of defense and the United States postal service, or an instrumentality wholly owned by the United States.

14. “Hearings office” means the office within the department charged with the responsibility of conducting fair and impartial hearings.

15. “Hearings officer” means a person designated to conduct hearings and issue proposed decisions on behalf of the commission pursuant to 1969 PA 306, MCL 24.201.

16. “Highway vending” means a vending facility that consists of 1 or more state of Michigan highway rest areas or welcome centers.

17. “Initial merchandise inventory” means merchandise necessary for establishing a licensee in a vending facility, and shall include bill changer change and coin mechanism change.

18. “License” means a written instrument that the commission issues to a blind person that authorizes the person to operate a vending facility on federal, state, or other property.

19. “Licensee” means a blind person who the commission licenses to operate an assigned vending facility.

20. “Management services and supervision” means and includes inspection, quality control, consultation, accounting, regulating, in‑service training, and related services provided on a systematic basis provided to support and improve Randolph‑Sheppard small business enterprises operated by blind individuals.  “Management services and supervision” does not include routine services or costs that pertain to the ongoing operation of an individual facility after the initial establishment period.

21. “Mandated” facility means a facility in which blind persons are granted priority to operate concessions under the Randolph‑Sheppard act of 1936, as amended, 20 U.S.C. §107 et seq. and the act.


22. “Net proceeds” means the amount remaining from the sale of articles or services of vending facilities and any vending machine or other income accruing to operators after deducting the cost of the sale and other expenses and excluding set‑aside charges required to be paid by operators.

23. “Net profit” is the gross income to the operator before personal income tax.  


24. “Operating costs” means the cost of all of the following:

a. Products sold.
b. Employees’ wages, taxes, and compensation.
c. An operator’s portion of repair.
d. Sales taxes.
e. Operating insurance.
f. Supplies.
g. Business telephone charges directly related to the vending facility.
h. The renting or leasing of commission‑approved equipment or space, which may include utilities.
i. Actual vehicle mileage, documented in a log for that purpose, which is directly related to the operation of the vending stand facility, deemed necessary for the location, and identified in the agreement, and parking and tolls directly related to the operation of the vending stand facility.  The expenses shall be documented by adequate records or evidence.  The rate of reimbursement shall be established by the commission board with the active participation of the committee.  Vehicle mileage between the licensee’s home and the vending facility is not an operating expense.
j. Dues for professional and trade organizations.

25. “Other property” means property which is not required by state or federal law to house a vending stand facility and which is property on which vending facilities are established or operated through the use of any funds derived, in whole or in part, directly or indirectly, from the operation of any mandated vending facility.

26. “Permit” means the official approval or authority which is given to the commission by a department, agency, or instrumentality that is in control of the maintenance, operation, and protection of federal property or by a person who is in control of other property and which authorizes the commission to establish a vending facility.

27. “Program” means all the activities of the commission related to business enterprise program vending facilities on federal, state, and other properties.

28. “Promotional agent” means the commission employee occupying the Michigan department of civil service position that performs the duties described in R 393.21.

29. “Satellite” means a site that is added to a licensee’s primary vending facility to assist the profitability of the primary vending facility. A satellite is not profitable enough to meet the current requirements for a self‑supporting facility.


30. “Self‑employment” means an occupation where an individual does not receive a W‑2 form and is required to file an internal revenue service schedule “C” (sole proprietorship form).  

31. “Set‑aside funds” means funds that accrue to the commission from an assessment against the net proceeds of each vending facility in the state’s program.

32. “Snack bar” means a vending facility that is engaged in selling limited lines of refreshment and derives more than 5% of its gross sales from the sale of coffee or other beverages.  A snack bar may sell prepared food items necessary for a light meal service such as soups, salads, and sandwiches. Food may be prepared off the premises.   A snack bar may have no or limited on-site food preparation.

33. “Stand type” means any of the following types of vending facility:
a. Dry stand.
b. Snack bar.
c. Vending machine.
d. Cafeteria.
e. Combined cafeteria/snack bar.
f. Vending machine route.
g. Highway vending.
34. “State property” means a business enterprise program facility in a building or on a property owned or occupied by the state, except for a concession operated in connection with any of the following:
a. The state fair.
b. The use of state fair grounds.
c. Any state educational institution.
d. A state penal institution.
e. Military establishments and armories.
f. A state park.
35. “Unassigned vending machine income” means the funds that accrue from vending machines on federal, state, and other properties, for which there is no blind licensee and which accrues to the commission.

36. “Vending facility” means an automatic vending machine, cafeteria, snack bar, cart service, catering, coffee service, shelter, counter or any other appropriate auxiliary service or equipment as the commission may prescribe by rule as being necessary for the sale of articles or services described in 1978 PA 260, as amended, being §393.351 et seq of the Michigan Compiled Laws and which may be operated by a blind licensee.  

37. “Vending machine route” means a vending facility that consists of vending machines situated in disparate physical locations. None of the vending machine route component parts can function as a vending facility.  

38. “Vending machine facility” means a vending facility that has a majority of its sales generated from coin or currency‑operated machines that dispense articles or services.

A term defined in Public Act 260 of 1978 has the same meaning when used in these rules. 

3.  WHAT IS THE BUSINESS ENTERPRISE PROGRAM

AND FROM WHERE DID IT COME?


The Commission for the Blind is responsible for administering a vending facility program for the blind in Michigan.  The commission fulfills this responsibility with the active participation of the Elected Operators Committee.  

The foundation of Michigan’s Business Enterprise Program is two-fold. It is shaped by both federal legislation, the Randolph-Sheppard Act of 1936, and state legislation, Public Act 260 of 1978.  The Randolph-Sheppard Act was established in response to the large number of blind veterans returning home after World War I.  These blind veterans were eager to return to work, but were unable to find employment.  

The purposes of the Randolph-Sheppard Act are to provide blind persons with:

1. Remunerative employment, 

2. To enlarge the economic opportunities of the blind, and

3. To stimulate the blind to greater efforts to make themselves self-sufficient.  

The Act provided these opportunities by establishing food service facilities in federal facilities managed by blind persons.  

The Randolph-Sheppard Act has a long history in Michigan.  Although unsubstantiated, a newspaper stand in the Port Huron Post Office is thought to be the first Michigan location opened officially under the federal legislation.  

From this small beginning, many hard-working and dedicated men and women have serviced their communities, assisted in the development of the program and maintained successful employment along with active lives.

Consequently, in 1978, Michigan enacted Public Act 260, expanding the program to certain buildings or property owned or occupied by the state of Michigan.  The Highway Vending Act of 1984 further expanded the program to Michigan’s rest areas and travel information centers.

Michigan’s Business Enterprise Program operators manage about 90 businesses around the state, from small snack bars to cafes to cafeterias and vending routes.  In addition to these expanded employment opportunities for blind persons in Michigan, the operators further employ additional blind persons and persons with other handicaps.  

4.  HOW CAN I BECOME A BEP OPERATOR?

The Michigan Commission for the Blind Business Enterprise Program (BEP) is looking for 5-10 energetic, customer-oriented blind people per year who wish to enter a career with an average income of approximately $35,000, with the possibility of earning up to $100,000 or more.  Commission staff, with the active participation of the Elected Operators Committee, have established program entrance requirements and identified the application process.    Following is a brief list of steps that will lead to a successful placement of a blind person in an interesting and challenging career.

The process begins as the Commission’s Vocational Rehabilitation (VR) Counselor familiarizes him or herself with the BEP career.  A BEP career is a small business dealing in retail food, beverage and snack items either sold directly to customers via a manual (counter sales) operation or through automated vending machines.  Aptitudes for this business include mechanical, mathematics, human relations and organizational skills.  It must be clear to the applicant that a career in this field is a complex occupation requiring the combination of patience, human relations and business acumen, interest, insight and desire.   

INITIAL CONTACT

The VR counselor calls the BEP trainer.  In this call, the BEP trainer collects the initial intake information on the VR customer, and explains to the counselor the prerequisites the person must possess.  

The information collected from the VR Counselor during this initial conversation includes customer’s name, address, phone number, social security number, is the applicant over 18 years of age, years the customer has been blind, the skills of blindness the customer possesses, and whether the counselor has observed the customer using these skills effectively.  The trainer will also ask the counselor if this person would be a good candidate for the BEP; and whether the person is willing to relocate, or would they rather work for other BEP operators in their area.  If the BEP trainer and counselor determine that the customer is not ready, the evaluation process can stop at this point.  

The trainer advises the VR counselor of the costs that will be incurred for the customer to participate in the BEP Manager Training (BMT).  Such costs may include:  appropriate business attire, note taking materials, talking calculator and transportation, food and lodging for trainees during the BMT and the on-the-job experience (OJE).  The VR counselor ensures the customer is entered onto the MAIN system in order to facilitate any payments to the customer.  

The BEP trainer e-mails to the counselor a list of local operators interested in offering job shadow experience to VR customers, and a BEP student packet.  The contents of the packet include:  a welcome memo from the BEP administrator describing the packet, the BEP assessment, BMT entry requirements (i.e., equipment needed), MCBTC guidelines, BEP training contract, BMT syllabus, and information about the required business math class.    

The counselor has received a copy of the BEP assessment for their reference, and to explain the training program requirements to the customer.  Although the assessment reviews many skills, it is very important that the potential student have basic computer literacy skills to successfully complete the assessment.  Also, all applicants to the BMT must pass a security clearance.  Any legal involvement should be reviewed at this point to determine if the applicant would be able to pass a security clearance for entry into secure federal and state facilities.

ACCEPTANCE FOR VENDING STAND TRAINING  

1. JOB SHADOW:  If the applicant has not worked in a BEP facility, a job shadow experience is required.  Part of the application/training process requires that the applicant take responsibility for fulfilling various requirements.   The potential student is responsible to contact a local operator from a list provided by the BEP trainer.  This job shadow experience should be scheduled to include the facility’s full business day (from opening to close).  In addition to the list of job shadows close to the customer’s home, the customer will receive a student packet of information (see above).

2. APPLICANT INTERVIEW:  The interview appointment is a full day interview.   With the VR counselor’s approval, the applicant contacts the BEP trainer to schedule the interview, which takes place from 9:00 to 3:00.  The counselor may need to make special arrangements for the applicant to participate in the interview,  i.e., transportation, hotel, etc.  The applicant must bring a picture ID, comfortable walking shoes and wear business attire appropriate for a job interview.  During the interview, the trainer looks for the applicant’s interest in the Business Enterprise Program, the applicant’s social and interpersonal skills, etc.  The interview may be conducted with a group of potential students, or individually, depending on the level of interest and schedules.  During the interview, the applicant meets a variety of BEP operators, and the operators have an opportunity to ask questions of the applicants. 

Due to heightened security requirements for working in many public buildings, security clearance is required of all trainee applicants.  The information necessary for the security clearance will be provided to the applicant in advance and collected during the interview process.  

3. VST ASSESSMENT:  Following a successful interview, the student is scheduled for the assessment at MCBTC by the VR counselor.  In the event a low-vision or hearing evaluation is deemed necessary, the hearing or low vision evaluation must be completed before the VST assessment commences. Generally, it takes 2 to 3 weeks to complete the assessment.  The assessment may be conducted at a BEP approved facility other than the MCBTC, as long as the VST assessment requirements are fulfilled.  The student must successfully complete all parts of the assessment before program entry.  

If the student does not meet the standard in a part of the assessment the first time, that particular segment may be repeated.  It is not necessary to repeat the entire assessment.  Once complete, the entire assessment, with the MCBTC recommendation, must be e-mailed to the trainer within two weeks following its completion, and no less than four weeks prior to commencement of the next BMT.  Exceptions are not granted.  Although MCBTC staff makes a recommendation as to the student’s suitability for the BMT, the final decision rests with the program administrator

4.
BUSINESS MATH:   Following the job shadow, the interview and assessment, the student must also successfully complete a college level Business Math course, approved by the BEP administrator, with a grade of at least 75%.

5.
WAITING LIST:  All documentation as described in this section must be submitted to the BEP trainer at least four weeks prior to the first day of class.   The student’s name is then put on the waiting list for the next scheduled class.  The student is responsible to keep the Business Enterprise Program apprised of any change in their contact information, or their preferred medium.

5.  WHAT IS BEP MANAGER TRAINING?

BEP manager training, formerly called vending stand training or VST, commences with a nine week classroom experience. During the 9 weeks of classroom training, the student learns the basics of running a small business within the program’s rules and regulations.   Students are instructed through a variety of means:  lecture, discussion, journals, group projects, hands on training, field trips, quizzes and exams.  

BEP Manager Training, or BMT, commences as students meet with BEP and MCBTC staff for introductions and orientation.  Students are asked to sign a training contract.  The course syllabus and program materials are distributed on the first day of class.  Students are expected to attend all training activities.  Punctuality and attendance are critical to the training program.  Students are permitted only 2 unexcused absences or 2 instances of tardiness.  A third occasion of either is automatic dismissal from the training.  Dependability and reliability are necessary to be successful as a Business Enterprise Program Operator.

The nine week classroom training is followed by on-the-job experience, as described in the next section of the manual.

6.  WHAT IS AN ON-THE-JOB EXPERIENCE?

The BEP manager training class work is followed by on-the-job experience (OJE).  Each student must successfully complete a minimum four week on-the-job experience (OJE) in a manual (counter sales) operation as well as a minimum four week OJE in an automated vending facility.  

OJE assignments are made by the trainer, and are typically made around the end of the fifth week of classroom training.  Every effort is made to place the student within commuting distance of their home.  However, the primary placement criteria is the optimum training experience for the student.  In the event the student cannot be placed within commuting distance of home, the vocational rehabilitation counselor makes arrangements for the student’s transportation, lodging and meals.  OJE arrangements are expected to be complete prior to the completion of the classroom training.
A Business Excellence Support Team (BEST) is convened for each four week OJE.  This team is comprised of the VR counselor, promotional agent for the OJE trainer, the BEP operator/OJE trainer, the BEP trainer and the trainee.  The purpose of the BEST team is to discuss the student’s progress, and to identify additional support the trainee may require to successfully complete the OJE and, ultimately, the BEP training program.  

The BEST team meets during the second and fourth weeks of each OJE. Student progress is judged by the performance criteria developed by the commission with the active participation of the EOC.
Three weeks following successful completion of the OJEs, the BEP trainer provides, via email, a final report letter to the counselor.  The student also receives a copy of the report in their preferred format.  The report letter summarizes the training, provides test scores and summarizes the OJE reports.  In addition, the trainer provides recommendations for personal equipment specific to each student, as well as any other supplemental training or services necessary for the student to be fully prepared for licensing as a Business Enterprise Program operator.   

7.  HOW DOES AN OPERATOR BECOME AN OJE TRAINER?

The Business Enterprise Program is always looking for energetic and enthusiastic operators who are willing to mentor students during their on-the-job experiences.   The Vocational Rehabilitation Program reimburses OJE trainers $30 for each day the trainer works with the student.  The program recruits OJE trainers via both the bid line and the operator information exchange line.
OJE trainers must meet the following criteria:

1. Be in their current facility for more than 1 year.

2. Be in compliance with program rules and regulations.

3. Have the approval of their promotional agent.

4. Attend a day-long train-the-trainer workshop.

The BEP trainer selects the operators who will work as OJE trainers.

The OJE trainer is the primary party responsible for the student’s training.  The OJE trainer uses the student performance standards to judge the students and give feedback.  However, the OJE trainer does not work in a vacuum.  The BEST team is responsible to meet with the OJE trainer twice during the student’s OJE experience, as described in the preceding chapter, “What is an On-the-job Experience?”.

8.  WHAT IS CAFETERIA TRAINING?

REQUIREMENTS FOR SOMEONE OUTSIDE THE BEP

Operation of a cafeteria, or a cafeteria/combined facility, in Michigan’s Business Enterprise Program requires that the operator be cafeteria certified.  To be cafeteria certified, an operator must:

1. Successfully complete the BEP manager training.

2. Successfully complete the BEP manager training on-the-job experience.

3. Successfully complete ten academic competencies.

4. Successfully complete the ten-week cafeteria on-the-job experience.

The ten academic competencies, commonly known as the cafeteria competencies, can be obtained at an institution of higher education offering programs in food service or hotel, restaurant and institutional (HRI) management.  Questions regarding these academic competencies and appropriate educational institutions from which the classes may be taken should be directed to the BEP central office.  While some courses may be taken on-line or at a virtual university, Principles of Food Production, Building and Equipment Maintenance, and Communications must be taken in a traditional hands-on classroom setting.
Prior to commencing this course of study, the operator must present to the BEP central office for approval a plan for completing the ten academic competencies.  The plan must identify at what educational institution each cafeteria competency will be attained, and a schedule for attaining the competencies and completing the cafeteria OJE.
The ten competencies are approximately equivalent to one complete academic year of study.  The competencies are obtained via the following food service courses.  
1. Food Service Sanitation

Subject matter and demonstrations pertain to responsibility to oneself, the employer and the general public.  Student is trained in sanitation, hygiene, food controls and equipment, with emphasis on service of food and beverages for both individual tables and banquets.  Training is specially designed for new employees in food service as well as in the kitchen area.  As of this writing, the National Restaurant Association full ServSafe course satisfies this requirement.

2. Business Math

Curriculum is designed to develop skill and accuracy in mathematics; includes study of decimals, fractions, aliquot parts, percentages, discounts, inventory, payroll and interest.

3.
Principles of Food Production
Basic concepts in food preparation and techniques used in food service operations, including the mastery of basic culinary terminology, proper use of tools and equipment, interpretation of recipes and formulas, and production methodology. Emphasis is placed on proper safety and sanitation.
4. 
Food and Beverage Cost Control

Strategies for making and profit and controlling food and beverage costs are examined.  Discuss quality versus cost issues and analysis of records to detect problems.  Gain familiarity with various food and beverage cost control systems, emphasizing food and beverage cost calculation, inventory control, and profit.  Methods for increasing revenues are discussed and evaluated.
5.
Food and Beverage Purchasing

Explains procedures for purchasing food and beverages, discussing markets, federal and trade grades, governmental regulations, packaging, comparative versus price buying, yields, and quality controls.  Emphasis on how to make effective managerial purchasing decisions. 
6.
Basic Restaurant Accounting

Financial control and management – a systematic, integrated study of hotel, motel and food institutional financial management, principles, problems and practices related to finance will be presented in a balanced manner with regard to their relative importance in the hospitality industry.  Includes the nature of financial statements, front office procedures, and the interpretation of accounts and statements unique to the hospitality industry.
7.
Hospitality Law
Hospitality management – a presentation of various subjects and problems of hospitality management including general concepts of management, personnel, guests, and technical problems of operation.  Hotel-restaurant law – a course of innkeepers and their personnel, as well as hospitality food service students.  Presentation of safe, sound rules to assist in avoiding law suits and legal pitfalls.
8.
Human Relations and Supervisory Development
Examines supervisory concepts and practices, the mutual expectations of workers and management, hiring, training, coaching, counseling and other qualities important in providing the necessary leadership and guidance of workers.

9.
Communications
A study of the principles of communication, examining oral and written communications and explaining how to get your message accepted.  To gain a basic understanding of communication principles, two-way communication, efficient listening, oral communication, communication on the job, written communication principles, writing effective letters, audio-visual communication and the “chain” of communication.
10.
Building and Equipment Management
Provides basic technical information in electronics, air conditioning, plumbing, heating, electricity, acoustics and associated equipment to establish preventive maintenance routines and make necessary operating decisions.
When the student has completed the ten academic competencies, the Vocational Rehabilitation counselor contacts the BEP central office.  The BEP central office reviews and certifies, in writing, that the student has satisfied the program’s academic competencies requirement.

Following attainment of the cafeteria competencies, the student must also complete a ten-week cafeteria on-the-job experience.  BEP central staff works with the V R counselor to identify an appropriate site for the OJE.  As with the vending facility OJE, a BEST team is convened to assist the OJE trainer.  

9.  HOW DOES A LICENSED BEP OPERATOR BECOME A CAFETERIA OPERATOR?

A fully licensed BEP operator may become a cafeteria operator.  Under the Randolph‑Sheppard Act, licensed operators are eligible for Vocational Rehabilitation services for upward mobility training.  Training for a licensed operator to become cafeteria certified qualifies as upward mobility training.  Operators can take advantage of upward mobility training by contacting their regional vocational rehabilitation office. 
Licensed BEP operators, too, must obtain the ten cafeteria competencies and successfully complete the ten-week on‑the‑job experience to become cafeteria certified.  However, a licensed operator may bid on and be awarded a cafeteria facility if they have completed the following five academic competencies and the ten-week cafeteria on‑the‑job experience: 

1. Food Service Sanitation

2. Principles of Food Production

3. Food and Beverage Cost Control

4. Food and Beverage Purchasing

5. Basic Restaurant Accounting

Prior to commencing this course of study, the operator must present to the BEP central office for approval a plan for completing the ten academic competencies.  The plan must identify at what educational institution each cafeteria competency will be attained, and a schedule for attaining the competencies and completing the cafeteria OJE.

The operator must complete the remaining five academic competencies and the ten week on-the-jo experience within two years of being licensed as a cafeteria operator.

The licensed operator earning the cafeteria competencies must do the following:

1. Provide BEP staff with a grade report within 30 days of completion of each academic period.

2. Maintain a “C” (2.0 GPA each class) over the entire academic period.  A “C” is also required for continued financial support from the commission.

3. Complete all classes during the academic period.

4. Fully utilize recording services and volunteer reader services.

5. Apply for financial assistance each academic year.   The commission will reimburse operators for the cost of tuition and text books not covered by financial aid from the educational institution.
When a licensed operator enrolled in a college or university for this purpose fails to meet any of the conditions identified above, the deficiencies are reviewed by the BEP Administrator, or his/her designee, with the client.  If necessary, the licensed operator is informed that he/she is being placed on probation by the Commission, and that failure to meet the conditions for eligibility within the next academic period will result in discontinuance of academic support by the Commission.  Any incomplete received by the client must be made up during the next academic period.  “Academic period” is used to designate any semester, trimester, quarter, or other college or university unit of study (not including summer school). 

When the student has completed the ten academic competencies, the Vocational Rehabilitation counselor contacts the BEP central office.  The BEP central office reviews and certifies, in writing, that the student has satisfied the program’s academic competencies requirement.

Following attainment of the cafeteria competencies, the student must also complete a ten-week cafeteria on-the-job experience.  BEP central staff works with the V R counselor to identify an appropriate site for the OJE.  As with the vending facility OJE, a BEST team is convened to assist the OJE trainer.
Failure to complete the additional five competency areas and the 10 week on-the-job training within two years of being awarded a cafeteria results in commencement of license revocation proceedings.  The two-year period commences on the date the operator is licensed in the cafeteria facility.
10. ARE THERE OTHER CIRCUMSTANCES WHEREBY AN OPERATOR WITHOUT CAFETERIA CERTIFICATION CAN ASSUME RESPONSBILITY FOR A CAFETERIA?

Occasionally, a BEP cafeteria becomes available but there is no cafeteria certified operator to fill the position.  In these circumstances, a licensed operator who is not cafeteria certified may bid on and be awarded a cafeteria facility under the following conditions:
1. The cafeteria has been on the bid line for 2 weeks and no cafeteria certified operator has bid on, been offered and accepted the available facility.  

2. On the 3rd week of the bid offering, any operator may bid on the available cafeteria.

3. If a non cafeteria certified operator is awarded the facility, they have 3 years to complete the ten academic competencies and the ten-week cafeteria on‑the‑job training.
As described previously, training for a licensed operator to become cafeteria certified qualifies as upward mobility training.  Operators can take advantage of upward mobility training by contacting their regional vocational rehabilitation office.

Prior to commencing this course of study, the operator must present to the BEP central office for approval a plan for completing the ten academic competencies.  The plan must identify at what educational institution each cafeteria competency will be attained, and a schedule for attaining the competencies and completing the cafeteria OJE.

The licensed operator earning the cafeteria competencies must do the following:

1. Provide BEP staff with a grade report within 30 days of completion of each academic period.

2. Maintain a “C” (2.0 GPA each class) average over the entire academic period for continued financial support from the commission.
3. Complete all classes during the academic period.

4. Fully utilize recording services and volunteer reader services.
5. Apply for financial assistance each academic year. The commission will reimburse operators for the cost of tuition and text books not covered by financial aid from the educational institution.

When a licensed operator enrolled in a college or university for this purpose fails to meet any of the conditions identified above, the deficiencies are reviewed by the BEP Administrator, or his/her designee, with the client.  If necessary, the licensed operator is informed that he/she is being placed on probation by the Commission, and that failure to meet the conditions for eligibility within the next academic period will result in discontinuance of academic support by the Commission.  Any incomplete received by the client must be made up during the next academic period.  “Academic period” is used to designate any semester, trimester, quarter, or other college or university unit of study (not including summer school). 

When the student has completed the ten academic competencies, the Vocational Rehabilitation counselor contacts the BEP central office.  The BEP central office reviews and certifies, in writing, that the student has satisfied the program’s academic competencies requirement.

Following attainment of the cafeteria competencies, the student must also complete a ten-week cafeteria on-the-job experience.  BEP central staff works with the V R counselor to identify an appropriate site for the OJE.  As with the vending facility OJE, a BEST team is convened to assist the OJE trainer.
Failure to complete the ten competency areas and the 10 week on-the-job experience within three years of being awarded a cafeteria results in commencement of license revocation proceeding.  The three-year period commences on the date the operator is licensed in the cafeteria facility.
11.
HOW DOES ONE BECOME A LICENSED OPERATOR?
LICENSE ISSUANCE AND ELIGIBILITY REQUIREMENTS

BEP Rule 10 speaks to license issuance and eligibility requirements.  The Michigan Commission for the Blind’s Business Enterprise Program is the only state agency authorized to issue licenses for the operation of a Business Enterprise Program facility in the state of Michigan.  

Licenses are issued only to persons who meet the program’s requirements, including:

1. Is legally blind, as certified by a licensed ophthalmologist or optometrist.

2. Is at least 18 years of age.

3. Is certified by the commission to operate a vending facility.  And,

4. Does not owe money to the Business Enterprise Program.  The specifics of this requirement are discussed in BEP Program Rule 3(3).
LICENSING PROCEDURE

BEP Rule 11 speaks to the licensing procedure.  A potential operator must meet all of these requirements to receive a license to operate a BEP facility:
1. Be certified by the commission as qualified to operate a vending facility, i.e., successfully complete the entire BEP vending stand training.

2. Be placed on the potential licensee list.

3. Bid on an available facility.

4. Be awarded a facility.

5. Participate in and sign for the incoming inventory.

6. Successfully operate a facility for at least 6 months.

A license is valid on the date the potential operator successfully completes a 6-month probationary period in the vending facility.  While a license is valid for an indefinite period, an operator may voluntarily surrender their license.  However, an operator may not move to another facility until they have operated a facility for at least 6 months.  

An operator’s license may be suspended or terminated under certain conditions.  The chapter “Can I ever lose my license?” and the chapter “How does one lose one’s license?” discuss the license termination process.  Promulgated rules 13, 14, 15 and 16 in Appendix D also discuss this process.

Before the commission suspends or terminates an operator license, the commission gives the operator an opportunity for a full evidentiary hearing, sometimes called an administrative hearing.  The hearing, or grievance process, is discussed in detail in the chapters entitled “How do I resolve a disagreement with the Commission?”, “What is an Administrative Review?”, “What is a compliance review?”, “What is an administrative hearing”, and “What is federal arbitration?”.   Promulgated rules 54, 55 and 56 in Appendix D also discuss this process.  

OPERATOR SENIORITY 

Operator seniority begins accumulating on the first day of the probationary period.  However, that seniority is not awarded to the operator until the 6 month probationary period has been successfully completed.  Once the 6 month probationary period has been successfully completed, seniority continues to accrue without interruption unless one of the following occurs:

1. the license is suspended or revoked.  Or,

2. 7 or more days elapse between the completion of the operator’s current vending facility agreement and the implementation of a new vending facility agreement. 

If 7or more days elapse between vending facility agreements, operator seniority is interrupted or suspended until the new agreement is signed by both the licensee and the commission.
POTENTIAL LICENSEE SENIORITY RANKING

Potential licensee seniority for ranking on the potential licensee list begins to accrue on the first day after completion of training, as shown by the documents submitted to the BEP trainer.  If two students complete  vending stand training on the same day, the following factors are used to break the seniority ranking tie:

1. Rank-ordered score from the educational foundation of the national restaurant association food service sanitation course exam, commonly called the ServSafe exam.

2. Rank-ordered scores from the vending facility training final exam.

3. Rank-ordered scores from the Michigan community public health agency food service sanitation course exam, if taken by the students.

4. If a tie still exists after these 3 factors have been ranked, then the time stamp of the bid, as recorded on the bid line, determines the more senior bidder.
Once a trainee’s name has been placed on the potential licensee list, he or she may begin bidding.
12.
WHAT IS THE PROBATIONARY PERIOD?
The first 6 months a potential operator has a signed vending facility agreement and is operating a BEP vending facility is the probationary period.  Upon assuming responsibility for a vending facility, the potential operator signs a Vending Facility Agreement with the commission.  A Vending Facility Agreement is described in more detail in the chapter entitled, “What happens when I assume responsibility for a new facility?”.

Briefly, the Vending Facility Agreement describes both the new operator’s responsibilities in the vending facility, and the commission’s responsibilities.  While an operator is always obligated to abide by the terms and conditions of the Vending Facility Agreement, it is critical the new operator studiously observe the rules and regulations.  Business Enterprise Program staff will provide support to assist the new operator in being successful during this time.

A Business Excellence Support Team (BEST) is convened for new operator’s probationary period.  This team is comprised of the new operator, the promotional agent, and the BEP trainer.  The purpose of the BEST team is to discuss the new operator’s progress, and to identify additional support the new operator may require to successfully complete the probationary period and, ultimately, become a successful BEP licensee.  The BEST team will meet upon completion of the first and fifth months of operation.
At the end of the probationary period, the promotional agent will conduct an evaluation of the operator in his or her facility.  Using the evaluation, if the promotional agent deems the new operator’s performance unsatisfactory, the operator can be terminated from the program for cause and in consultation with the program administrator and the EOC chair without further due process.  
It must be understood the probationary period applies only to the first facility an operator assumes, and to the first 6 months of each new facility an experienced operator assumes.

13.  WHAT DOES IT MEAN TO BE LICENSED?

A BEP vending facility license entitles the BEP operator to all rights and protections under the Randolph-Sheppard Act and Public Act 260.   A license to operate a BEP vending facility is issued when the operator successfully operated a vending facility for 6 months.  The license is valid only while the licensee is actively operating a facility with a valid agreement, or has signed a letter of acceptance before transferring to a new vending facility. The license is issued indefinitely, but may be terminated if the Commission is satisfied the facility is not being operated in accordance with the Commission’s rules and policies.  The chapter “Can I ever lose my license?” and the chapter “How does one lose one’s license?” discuss the license termination process.  Promulgated rules 13, 14, 15 and 16 in Appendix D also discuss this process.

For new operators who have successfully completed the probationary period, the license is issued upon completion of the probationary period.  For previously licensed operators, the license is issued to the operator at the time the vending facility agreement is fully executed.  A fully executed vending facility agreement is an agreement signed by the operator, the promotional agent, the program administrator and the commission director.   The fully executed vending facility agreement also includes a list of facility sites, a product inventory, value of the product inventory by site, an equipment inventory by site, a list of hours of operation by site, and a list of products to be sold by site.

The BEP license must be displayed at all times at each site of the vending facility.  

14.
HOW DOES ONE LEARN ABOUT FACILITIES THAT ARE AVAILABLE?

An operator or potential operator can hear a description of the facilities available by listening to a weekly announcement called the BID LINE.  The bid announcement for each location includes the facility number, the geographic location of the facility, the facility type, the estimated gross annual sales, the estimated date the facility will be available, and the name of the contact person for more information about the facility.  This announcement is accessed by calling a toll-free number, 877/483-6367, or a local Lansing area number, 517/335-6904.  A number of options are given, and the BID LINE can be heard by choosing option 3.  The BID LINE is updated each Tuesday at 5 p.m., except when a state holiday falls on a Tuesday, when it is updated the next working day.

15.
WHAT IS THE DIFFERENCE BETWEEN A MANDATED AND A

NON-MANDATED FACILITY?
A mandated facility means a facility in which blind persons are granted priority to operate concessions under either the Randolph-Sheppard Act or Michigan’s Public Act 260.

The Randolph-Sheppard Act authorizes the operation by blind persons of vending facilities on federal property.  Federal property generally means a building owned, leased, or occupied by any department or agency of the United States, including the Department of Defense and the United States Postal Service.  Such facilities are federally mandated facilities.  Sections 2I and 9(3) of the Randolph-Sheppard Act (Appendix A) provide further detail about federally mandated facilities.  

Public Act 260 (Appendix C) authorizes the operation of vending facilities by blind persons on state property.  State property generally means a building or property either owned or occupied by the State of Michigan.  Such facilities are state mandated facilities.  Some types of state property are exempt from Public Act 260:  the state fair, the use of state fair grounds, any state educational institution, a state penal institution, military establishments and armories and state parks.  Sections 9 and 10 of Public Act 260 provide further detail about state mandated facilities.

Non-mandated facilities are facility in which blind persons have no priority to operate food service concessions.  Currently, Michigan’s BEP has non-mandated facilities in several private businesses as well as some city and county buildings.   The commission is responsible to develop contracts between the landlord, or building grantor, and the commission for all non-mandated facilities.
16.
WHAT ARE THE DIFFERENT TYPES OR CLASSES OF FACILITIES?
Michigan’s Business Enterprise Program operates many different types of vending facilities. Vending facilities are commonly classified by stand type.  Each facility is classified as either:  cafeteria, combined cafeteria/snack bar, dry stand, highway vending, snack bar, vending machine or vending machine route.  The definition of each of these stand types is contained in the chapter, “What do all the words and terms in this book mean?”.

PROFIT PERCENTAGE EXPECTATION POLICY

It is the commission’s goal to assist licensees to make the most money they can in the facility they operate.  To that end, in 1999 the Commission, with the active participation of the Elected Committee, established the inclusion of profit performance as a criteria for compliance when determining promotions.  
The following profit percentage expectations have been established for each facility type:
Cafeteria






11%

Combined cafeteria/snack bar facility
17%

Dry facility






11%

Highway vending





30%

Snack bar facility





25%

Vending facility





30%

Vending Route





25%

If the profit percentage expectation is not met in a particular facility for one year or more, despite the intervention and assistance of the agency and the Elected Committee, the agency many commence license revocation proceedings.  

If an operator is unable to meet the profit percentage expectation of the facility he or she operates, the operator may direct a letter to their promotional agent to request a review.  The promotional agent has 15 working days to respond in writing to the operator’s request.  A profit percentage expectation review meeting is arranged by the promotional agent.  The review meeting is conducted by the BEP administrator, or his or her designee; with input from the operator, the promotional agent and the EOC Promotions and Seniority Subcommittee chair.  
Meeting minutes are taken and prepared by the EOC secretary.  The prepared minutes are forwarded to the EOC Promotions and Seniority Subcommittee chair who reviews the minutes.  Upon approval, the subcommittee chair forwards the minutes to the BEP central office staff.  Central office staff forwards the minutes to the operator and the promotional agent, sending a copy to the EOC chair, as well.  It is the joint responsibility of the promotional agent and the operator to follow-up to ensure these minutes are forwarded on a timely basis.
17.
CAN THERE BE MORE THAN ONE BEP FACILITY IN A BUILDING?
The commission, with the active participation of the Elected Operators Committee, has established a policy commonly known as “One Building, One Facility”.  In other words, if within a single building two separate BEP facilities exist, and if existing BEP jobs are in jeopardy, and if preserving one operator’s promotional potential conflicts with saving those jobs, then preservation of existing jobs is the program’s priority.

In such a situation, the EOC Locations and Repair Subcommittee reviews the following factors: 
1. Not meeting the needs of customers.
2. Not meeting the economic needs of the BEP operator.
3. Loss of customer base due to downsizing or significant changes within the building.
4. Cannot meet profit expectations.

When one facility in a building housing two facilities has been placed on the bid line for two weeks, and it is not awarded to an eligible bidder, the facilities may be combined.  The combined facility is awarded to the remaining operator.  Any training requirements for the expanded facility will be waived for the operator of the newly combined facility for three years.

18.
HOW CAN I FIND OUT WHAT’S GOING ON IN THE BEP PROGRAM?
BID LINE

The BEP telephony bid line announces facilities available to operators and potential operators, and contains instructions for placing a bid on an available facility.  It also announces the results of the prior week’s bids.  This announcement is accessed by calling toll free 866/4-VENDOR (866-483-6367), or local in Lansing 517/335.6904.  The bid line is accessed by pressing #3 at the options menu.
OPERATOR INFORMATION EXCHANGE LINE

Activities and announcements regarding the BEP can be heard by calling the Operator Information Exchange Line.  This announcement line is accessed by calling the same toll-free and local Lansing area numbers as for the bid line as above.  When the options menu is heard, the announcements can be played by choosing option #4.  The Operator Information Exchange Line is updated each Tuesday at the same time the Bid Line is updated.

The Operator Information Exchange Line includes announcements of upcoming EOC committee and subcommittee meetings, information from major suppliers, workshop information, group training information, etc.  
COMMISSION WEB SITE
The Michigan Commission for the Blind has a web site, where information can be obtained concerning the activities of the Commission, and also pertinent information regarding the BEP.  The web address is: www.michigan.gov/mcb.
19.
WHAT IS THE PROCESS FOR AWARDING A FACILITY?

When an operator or potential operator bids on a facility by using the Telephony System, the bid is collected in the BEP computer database.  Specific information is assigned to this bid, including the operator’s user ID, and the date and time the bid was placed.  It is the bidding operator’s responsibility to call the BEP central office to confirm their bid was received and accepted.

The period for bidding on a facility is one week from the time it was placed on the Bid Line on Tuesday at 5 p.m., till the following Tuesday at 12 noon (unless no bids are received, then it is placed back on the Bid Line for a second week, and so on).  The bidders are then given a number of points, based on criteria listed in the Operator Selection System, which is explained in detail in another section of this manual.  The bidder with the highest point total, and who is also in compliance with all BEP rules and regulations, is offered the facility by the BEP administrator.  This bidder has until the following Friday at noon to accept or decline the offer.  If the facility is declined by the highest bidder, the process continues with the bidder having the next highest point total according to the Operator Selection System.
THE BIDDING PROCEDURE

The BEP telephony bid line contains instructions for placing a bid on an available facility.  BEP staff records the announcement and places available facilities on the bid line at 5 p.m. each Tuesday.  If Tuesday is a state holiday, the bid line is updated at 5 p.m. on the next state business day.  Bids are valid until noon on the following bid day.

After the noon deadline, BEP staff evaluates the bids using the Operator Selection System described later in this chapter.  The Operator Selection System identifies the most qualified bidder.  The program administrator then offers the facility to the most qualified bidder via telephone.  The candidate must either commit to the vending facility, or decline the offer within 72 hours after the close of bids.  If the first qualified candidate declines the offer, the facility is offered to the second qualified candidate.  

A candidate who fails to make a commitment by the noon deadline is considered to have declined the offer, and the opportunity will be offered to the next qualified bidder.

Regardless of any candidate’s decision, it must be confirmed in writing.   Written confirmation is addressed to the BEP program administrator within 72 hours after the close of bids.  A future bid will not be considered until a letter declining a previous offer is received.  

The name of the qualified bidder who accepts the available facility is announced on the bid line on the next bid day.  

A new operator or a licensee is not considered installed in a vending facility until a vending facility agreement between the operator and the commission has been signed.

A potential licensee who does not bid and accept a facility within 3 years after completing the vending stand training, is removed from the potential licensee list.    Removal of a person’s name from the potential operator’s list means they are not eligible to bid on nor to accept a facility within the program.  In order to enter the Business Enterprise Program, the person must take the full vending stand training again.  

BID AWARD 

Prior to the application of the Operator Selection System to the bids, bidding operators must first meet the following criteria:

1. The operator’s most recent evaluation score must be satisfactory, at a minimum.

2. The operator must have been active in their current facility for no less than 6 months.

3. An operator who has submitted a monthly report or reports after the deadline is ineligible to bid until 30 days after the date of the most recent late report.

4. An operator whose set-aside fee payment(s) is postmarked after the due date is ineligible to bid until 30 days after the postmark date of the most recent late set-aside fee.

5. The operator must have training appropriate to the vending facility.

6. The operator’s profit expectation for the most recent 3 report months must meet the profit expectation standard for the facility type, unless the operator has been granted an exception.

7. The operator must have documentation on file confirming they are in compliance with workers’ disability compensation laws, unemployment tax laws, and liability insurance requirements.

From acceptance of a bid until the projected date of availability of a vending facility on the bid line, the successful bidding operator may not bid on another vending facility.  However, if the new facility does not open by the date announced on the bid line, the successful bidding operator may place a bid for a second vending facility.  If this operator is awarded the second vending facility, the operator’s name is withdrawn from the first facility, and the first facility is awarded to the next successful bidder.

Locations that are not awarded to a current licensee may be awarded to a potential operator.  A potential operator’s bid is evaluated according to the Operator Selection System.  

BID AWARD FOR NON-MANDATED FACILITIES

The building grantor of a non-mandated facility may opt to hold an interview and select a candidate for the non-mandated food service facility based on that interview.  In such cases, BEP staff puts the non-mandated facility on the bid line to solicit bids.  The resulting operator bids for the non-mandated facilities are also evaluated according to the Operator Selection System.  Based on bid evaluation, BEP staff compiles a list of qualified bidders whose Operator Selection System score is greater than 0.  The list of qualified candidates is forwarded to the building grantor of the non-mandated food service facility for their selection of a candidate.  Business Enterprise Program staff is not involved in the interview, nor in the decision-making process.

OPERATOR SELECTION SYSTEM

The Business Enterprise Program, with the active participation of the EOC and the support of the Commission Board, instituted a new operator selection system.  The selection system became effective on February 4, 2003, and is the sole system used to select the eligible candidate for an available facility, replacing the seniority based system.  The goal of the operator selection system is to select the optimum candidate for an available vending facility.

The operator selection system awards points to operators for seniority, meeting facility profit percentage expectation, participation in training, participation in the EOC, and evaluations.  Conversely, the operator selection system deducts points for failure to pay set-aside fees on time, failure to meet facility profit percentage expectation, etc.

During the first year of the operator’s selection system’s use, the EOC Promotions and Seniority subcommittee met several times to discuss system refinements. 

The revised operator selection system, approved by the Commission Board at its June 2004 meeting, follows:

POINT ACCUMULATION:

1.  Seniority (from date of first agreement):  Licensed operators accumulate 1 point per year of service.  Temporary operators accumulate ½ point per year of service.  Potential operators (including those who are working for an operator) accumulate 0 points.

2. Profit expectation (based on the previous 12 month average):  An operator is given 1 point for every percentage point that the operator’s facility exceeds its profit expectation.  If an operator, who has been granted a profit percentage exception, exceeds the facility’s permanently assigned profit percentage expectation, the operator is awarded points for exceeding the permanently assigned profit percentage expectation.

3. Training (from 10.1.1994):  Bidders are awarded 2 points for each required training session attended (e,g., annual workshop) and 3 points for each voluntary session attended (e.g., college class).  Only 1 point is awarded for voluntary attendance at a food show, with a limit of 2 food shows per year.  To be awarded points for voluntary training, the training must be sanctioned by the EOC Training Subcommittee.  Note that training does not include the initial, basic vending stand training.

4. EOC membership, active subcommittee participation and OJE trainer (from 10.1.1994):  Bidders are awarded 2 points per year for EOC membership and 1 point per year for active subcommittee participation, regardless of the number of subcommittees on which the bidder participated.  An operator must complete one year on a subcommittee or in the EOC before points can be awarded.  Bidders are awarded 2 points for each OJE student trained.

5. Evaluation:  maximum of 6 points awarded.

The evaluation component combines the outcomes of 2 separate evaluations:  a building management evaluation and the annual operator evaluation.  

a. Building management evaluation:  This evaluation covers 3 areas, and is completed by building management for operators and temporary operators.  The 3 areas evaluated are:  cleanliness, professionalism and building rule conformity.  Each area is graded on a scale of 0 (low) to 4 (high).  The highest possible score is 12.  The total score as awarded by the building management is divided by 3 to obtain the average.

b. Annual evaluation:  The most current annual evaluation is scored by an operator’s promotional agent on a scale of 0 (low) to 4 (high).  This component uses the raw annual evaluation score (i.e., 0, 1, 2, 3, or 4).

A bidder’s evaluation score is determined by adding the final building management evaluation average (0, 1,2, 3, or 4) to the annual evaluation score (0, 1, 2, 3, 4), and then finding the average.  

If the average of the scores is 4, the bidder is awarded 6 points.

If the average of the scores is 3, the bidder is awarded 3 points.

If the average of the scores is 2, the bidder is awarded 0 points.

If the average of the scores is 1, the bidder is awarded –3 points.

If the average of the scores is 0, the bidder is awarded –6 points.

VIOLATION DEDUCTION POINTS

1. Profit expectation (based on the previous 12 month average):  One point is deducted from an operator score for every percentage point that the operator’s facility is below its profit expectation.  If an operator, who has been granted a profit percentage exception, does not meet the reduced profit percentage expectation, points are deducted. 
2. Set-aside fee:
5 points are deducted for each month the set-aside fee was received after the due date in the past 12 months.

3. Health and safety:  5 points are deducted for each negative health report in the previous 5 years. 

4. Agreement:  5 points are deducted for each violation of the current agreement between the operator and the Commission for the Blind.

5. Compliance:  For the first instance of a compliance review with a confirmed occurrence of noncompliance, a warning will be issued.  5 points will be deducted for each subsequent occurrence of noncompliance in the previous 3 years. 

OTHER NOTES:

1. Seniority points are awarded on a career total basis, using current guidelines for exceptions such as leaves of absence.  
2. Point additions or subtractions are computed on the time frame specified, or a percentage of the year worked.  
3. In the event of a tie score between 2 bidders, the more senior operator prevails.  

4. If a negative score is calculated, the bidder is ineligible for the promotion.  

5. If all bidders have a negative score, the facility is placed back on the bid line.

CONTESTED FACILITY AWARD

Occasionally, a BEP operator contests the award of a vending facility to another operator.  The grievance process outlined in the BEP rules allow for an administrative review, an evidentiary hearing Commission Board review, federal arbitration and finally appeal to federal court, if an operator wishes to contest the award of a vending facility.  This process can literally take years.  The process up to and including Commission Board review alone can take as long as a year.  The Commission Board has, in the past, questioned the decision to award a contested facility.  
At present, the program does not have an established policy for such situations.  In cases of a contested award, the commission follows the procedure described below and which is consistent with past practice.  

Following the award of a facility, an operator may file for an administrative review within 15 working days.  The request must comply with Rule 55 (1) regarding the proper format for requesting an administrative review.  If the request meets this criteria, all movement associated with the contested award is suspended until the contesting operator has an opportunity to show, in an administrative review, they are entitled to the promotion.  
If such proof is presented, the award will be made to the appropriate person.  If it cannot be shown the complainant is entitled to the facility, the transfer will proceed.    This procedure does not interfere with the operator’s right to due process.

This approach protects the operator from blatant errors in procedure.  This process forces the agency to demonstrate to not only the operator, but an advocate and to a third party, as well; that applicable rules and policies were followed in the promotion decision.  Any errors in record keeping or other similar problems are confronted here.

Transfers occur regularly in a program the size of Michigan’s BEP.  To efficiently manage this process, each move must be carried out as quickly as possible.  If several transfers were to be held up for many months, or even years, the promotional system would experience grid-lock.  It is essential we have a system that provides reliable information to the administrators and simultaneously provides protection to the operators.  These two components assure that operators get deserved promotions, and that the promotional system works efficiently.  

20.
WHAT HAPPENS WHEN I ASSUME RESPONSIBILITY FOR A NEW FACILITY?

While the bid announcement tells generally when an operator will assume responsibility for a new facility, it is the facility’s promotional agent who makes the final determination.  And while the promotional agent is often be in contact with an operator regarding the details of a move to a new facility, an operator may call the promotional agent at any time with any additional questions.  If the incoming operator is currently running another BEP facility, he or she often does not assume control of the new facility until a qualified replacement has been found for the facility they are leaving.
The vocational rehabilitation program may also provide some additional financial assistance as an operator assumes responsibility for a new facility.  Potential operators assuming their first facility should contact their vocational rehabilitation counselor if they have an open case to request this assistance.  It is expected the potential operator will present a good business case for any requested financial assistance from the Vocational Rehabilitation program.

UPWARD MOBILITY

Currently, licensed operators may be eligible for upward mobility assistance in the transition to the new facility.   Upward mobility is assistance for certain expenses related to starting up or assuming the location to which the operator is being promoted.  It must be understood that upward mobility assistance related to starting up or assuming a new location must be arranged with the vocational rehabilitation counselor prior to the change or move into the new facility.  The commission’s vocational rehabilitation program is under no obligation to provide this assistance retroactively.

This activity is authorized under the Randolph-Sheppard program.  The process commences when the operator makes such a request to the BEP promotional agent.  The promotional agent refers the operator to the Vocational Rehabilitation (VR) program for the purpose of opening a case for the operator.  Upward mobility assistance is also available to a licensed operator who is assuming a facility that requires higher skills or wishes to become cafeteria certified.

A point system has been devised to determine if an operator is eligible for upward mobility.  The system assigns a point value to the current facility as well as to the new, or destination, facility.  Points are assigned according to whether a particular location requires the operator to possess certain skills, possess certain qualifications or assume certain responsibilities.  If the point value of the destination location is higher than the point value of the current location, the move is considered upward mobility, and the operator is eligible for services.  

Points are assigned as follows:

1.
Location with no employees
, 5 points

2.
Location with regular (not occasional) part-time employees or one regular (not occasional or temporary) full-time employee, 5 points


Location with 2 to 5 employees, add
5 points


For each additional 5 employees, add 5 points

3.
Sale of fresh-brewed (not from a vending machine) coffee and/or fountain pop, 5 points

4.
2 or less vending machines filled and serviced by the operator, 5 points


3 or more vending machines filled and serviced by the operator, 10 points

5.
On-site preparation of 5 or less food items, 5 points


On-site preparation of 6 or more food items, add 5 points

6.
Required training beyond the standard BEP vending stand training (i.e., cafeteria or other specialized training needed to operate a location), 5 points

7.
Gross sales of $30,000
, 5 points


Gross sales between $30,001 and $60,000, add 5 points


Each additional $30,000 in gross sales, add 5 points

Point totals are cumulative.  For each additional factor for which the operator qualifies, the points for that factor are added to the total score.  It is the responsibility of the BEP promotional agent to determine the point value for the current location and the destination location.



If the potential or the current operator is in need of these other services, the Promotional Agent recommends specific services to the operator for discussion with the V R Counselor.  Those services may include, but are not limited to:

1. Registering for a DBA at the County Clerk’s office.

2. Employee wages (for 2 – 4 weeks, as needed).

3. Bank charges/checking printing for a business checking account start up or change over.

4. Telephone installation and first month’s bill.

5. Office supplies.

6. Uniforms for operator and employees.

7. Transportation services (for 2 – 4 weeks, as needed).

8. Bookkeeping services.

9. Workers’ Disability Compensation insurance premium (for no more than 1 month).

10. Lodging expenses during housing search (maximum one month unless justified in writing by the promotional agent).

11. Meal expenses (if lodging in a hotel is required).

12. Moving expenses.

13. First month’s rent (if appropriate and affordable housing is found).

14. Regarding cafeteria operator training:

a. Tuition for community college training.

b. Reader services.

c. Books and supplies.

d. Transportation to class.

e. Cassette tape recorder or other note-taking equipment.

f. Typing or Braille paper and writing tools.

g. Abacus or calculator.

Each individual operator may have varied service needs, and all aspects of the business should be discussed between the BEP promotional agent and the outgoing operator to facilitate a smooth transition.  In the event two promotional agents must work together to complete the Upward Mobility Checklist before the transfer occurs, the promotional agent for the destination location is responsible to forward any necessary recommendations for the VR counselor.

If employees are required in the new facility, the incoming operator should be able to maintain workers’ disability compensation insurance, and other employer tax expenses after one month in the new business.
UPWARD MOBILITY CHECKLIST

FOR ______________________________

(BEP Operator Name)

	Current facility
	Destination facility

	Criteria
	# of Points
	Criteria
	# of Points

	# of Employees
	Points
	# of Employees
	Points

	Fresh brewed coffee
	Points
	Fresh brewed coffee
	Points

	Vending machines
	Points
	Vending machines
	Points

	Soups & entrees
	Points
	Soups & entrees
	Points

	Sales
	Points
	Sales
	Points

	TOTAL
	Points
	TOTAL
	Points


ASSIGNED INVENTORY LEVEL
The commission provides each vending facility with an initial 2-week merchandise inventory.  The terms of the permit for the facility, and the vending facility agreement identify the types of merchandise to be sold in the vending facility. 

The value of the initial 2-week merchandise inventory is calculated by dividing the facility’s purchase for one year by 26, as there are 26 2-week business cycles in a year.  If actual purchases are not available, then estimated purchases are used in the calculation.  Requests for deviation from this formula must be fully documented, and submitted in writing to the program administrator for approval.  The administrator may grant exceptions as long as the exception does not conflict with any other program rules.  

ADJUSTING INVENTORY DOLLAR VALUE FOR INFLATION

When an operator leaves a vending location, he or she must replace the amount of the assigned inventory, as identified in the Vending Facility Agreement.  At that time, the value of the inventory may be adjusted based on the  annual inflation rate.  Annual inflation rates are based on the wholesale food index, as published by the U S Department of Labor Bureau of Labor Statistics and as approved by the commission with the active participation of the committee.
In such cases, the inventory is adjusted annually for inflation, and noted on the operator agreement.  For example, if the assigned inventory value was $1,000, and the first year inflation rate was 5%, the value of the inflation adjusted inventory is $1050 ($1000 times 1.05).  If the inflation rate is 3% in the second year, the value of the inflation adjusted inventory is $1082 ($1050 times 1.03).

INVENTORY PROCESS

When an operator assumes responsibility for a facility, an inventory is conducted.  It may be conducted jointly by the incoming operator, the outgoing operator and the promotional agent.  Or, it may be conducted by an independent third party.  The purpose of the inventory process is to ascertain the actual value of the product inventory at the time of the management change.  


The outgoing operator is required to turn over, by a combination of inventory and/or monies, the exact amount signed for on the Vending Facility Agreement.  If the current purchases require the inventory level be raised from that of the outgoing operator’s required inventory, the Commission will furnish the incoming operator with the difference in either product reimbursement or supplier credit.  If the purchases require that the inventory be lowered, the incoming operator will assume only the new two week initial inventory.  The outgoing operator will pay the commission the difference at the time of the inventory.
If the calculated value of the inventory exceeds the value of the 2-week initial merchandise inventory, an inventory overage exists.  The incoming operator may, at their discretion, accept all or part of the inventory overage.  The value of the inventory overage accepted is due immediately to the outgoing operator.   The outgoing operator is responsible to report this payment as “Other Income” on the vending facility monthly report, and pay the applicable set-aside fee.

If the value of the calculated inventory is less than the initial 2-week merchandise inventory, then an inventory shortage exists.  The outgoing operator is responsible to immediately reimburse the incoming operator for the value of the inventory shortage.  The BEP rules promulgated in 2004 no longer permit repayment agreements under any circumstances.

Although an inventory is conducted on the day the incoming operator assumes responsibility for the facility, the incoming and the outgoing operators have 2 weeks in which to review the inventory taken.  If either operator disagrees with any aspect of the inventory, they must contact the promotional agent within that 2 weeks and request a resolution.  After 2 weeks, if neither operator has notified the promotional agent of a disagreement, the inventory is considered final. The commission has no further obligation to adjust the inventory or reimburse for bad product.

THE AGREEMENT

On the day the inventory is taken, the incoming operator signs an agreement with the commission.  The agreement outlines the operator’s general responsibilities to the commission.  The agreement is signed by the operator and the promotional agent on the day the operator assumes responsibility for the facility.  Also included with the agreement are the following attachments:

Attachment A
The value of the facility’s equipment is detailed by site.

Attachment B
The itemized initial merchandise inventory.

Attachment C
An itemized list of supplies is attached.

Attachment D
A list of products to be sold at each of the facility’s sites.

Attachment E
The hours of operation for each site.

By signing the vending facility agreement, the operator accepts full responsibility for this amount of inventory and agrees to maintain that level of inventory until he/she leaves that facility.  

FACILITY AGREEMENT CHECK LIST

The promotional agent uses a Facility Agreement Check List to assist them in the inventory process.  Following is that check list:
Facility Agreement Check List

This document is to assist all parties concerned to completely process the agreement file from the bid to the delivered BEP license.  The documents necessary for this process are as follows:

Agreement, Transfer of Inventory and Monies, Inventory Sheets, and Operator Departure Report, if necessary.

Date    Initialed by.

____    ______The secretary will work with the P.A. to gather information to be placed on the bid line.

____    ______The assistant administrator will evaluate the bids according to promotion points and compliance.

____    _______The administrator awards the facility to an operator according to the promotion/compliance list

____    _______The P.A. assigns an inventory date.

____________ The outgoing operator signs an Operator Departure form provided by the PA.

____    _______The inventory will be finalized 14 days after the initial inventory date.

The PA takes a copy of the system-generated agreement to the incoming operator.  The agreement is then signed by the incoming operator.  A paper field activity report is also done at that time, and signed by the operator.  Equipment inventories should be completed at the time the agreement is signed, and the product inventory is completed.

____    _______The documents are sent to the central office for signatures. This should be within 14 days after the inventory is finalized.

____    _______The documents are sent to the BEP bookkeeper to review for completeness.  If not complete the bookkeeper will notify the PA by email what is needed to complete the agreement.

____    _______The documents are reviewed and signed by the administrator.  The file is then returned to the accounting assistant to print a license to add to the file.

____    _______The documents are reviewed and signed by the director.  The file is then returned to the accounting assistant.

____    _______The accounting assistant will provide the PA with the license. 

____    _______The P.A. delivers the license to the operator. 

____    _______The agreement file is then provided to the BEP secretary. 

____    _______The facility file will be reviewed at the following staff meeting. 

“GUIDE TO STARTING A NEW BUSINESS IN MICHIGAN”
A key activity of the Michigan Economic Development Corporation (MEDC), and of state government in general, is to help businesses open and grow. MEDC has designed a guide to ease a person’s entry into the business world, outlining as clearly as possible many of the issues and questions facing prospective entrepreneurs. The Guide contains information that has been gathered from various entities interested in seeing your start-up become a success.  Some of the topics covered in the guide are:
· A Business Plan 

· Framework 

· Suggested Outline Of A Business Plan 

· Business Start-Up Checklist 

· Ways To Legally Structure A Business And Registering A Business Name 

· Choosing A Business Name 

· Sole Proprietorship 

· General Partnership 

· Limited Partnership 

· ‘’C’’ Corporation 

· Subchapter ‘’S’’ Corporation 

· Professional Service Corporation (PC) 

· Limited Liability Company (LLC) 

· Nonprofit Corporations (NPCS) 

· Licenses Permits And Other Regulations 

· Environmental Considerations 

· Zoning And Building Codes And Ordinances 

· Barrier Free Design 

· Trade And Service Marks 

· Copyrights 

· Business Taxes 

· Employer Identification Number (EIN) 

· Employer Taxes 

· Self-Employment Taxes 

· Personal Income Tax 

· State Business Taxes 

· Sales, Use And Withholding Taxes 

· Single Business Tax (SBT) 

· Motor Fuel Taxes 

· Local Taxes 

· Being Self-Employed 

· Paying Social Security And Medicare Taxes 

· Earnings Credits 

· Figuring Your Net Earnings 

· How To Report Earnings 

· Family Business Arrangements 

· More Information 

· Buying A Business 

· Additional Information 

· Hiring Employees 

· Employees VS. Contract Labor 

· Plan Your Hiring 

· Training And Working With Employees 

· Payroll Taxes 

· Unemployment Insurance (UI) 

· Federal Unemployment Insurance Act (FUTA) 

· Income Tax Withholding 

· Workers’ Compensation (WC) 

· Alien Employee 

· New Hire Reporting 

· Financing A Business 

· Short-term Debt Finacing 

· Equity Capital Financing (Venture Capital) 

· State Loan Programs 

· U.S. Small Business Administration (SBA) Commonly Used Programs 

· Managing A Business 

· Record Keeping 

· Marketing 

· Small Business Administration (SBA) Resources 

· Insurance 
· Liability Insurance 

· Property 

· Workers’ Compensation (WC) 

· Business Interruption 

· ‘’Key Man’’ 

· Automobile 

· Officer And Director 

· Home Office 

The Guide is an excellent resource for the new business person.  It can be accessed at www.michigan.gov.  As of this writing, The Guide is found by clicking on Business and Economic Growth (left side of screen), then click on Business Guidebooks (left side of screen), and then click on #2, Start a Business (left side of screen).    Or, you can call MEDC at 888-522-0103.
FEDERAL EMPLOYER IDENTIFICATION NUMBER
Among the many new business start up activities that must be completed, each new operator is strongly encouraged to apply for a Federal Employer Identification Number (FEIN).  This is a solid and desirable practice for any business, whether or not you have employees, in lieu of using your social security number as an identifier.

This number is issued by the Internal Revenue Service (IRS) and is required if you have employees. 
It is also mandatory on UA registration. 
21.
WHAT IS A TEMPORARY OPERATOR?

From time to time, the commission finds it necessary to place a temporary operator in a BEP vending facility.   This occurs only when a licensed operator leaves a vending facility, and a licensed replacement operator immediately cannot be found.  
If, the commission must utilize a temporary operator in a facility, it makes every effort to find a blind person to act in that capacity.  It is the commission’s practice to first seek the assistance of any available potential operators and retired operators.  If that search is unsuccessful, the commission seeks the assistance of the vocational rehabilitation program to locate a blind person who may be interested and available to operator a BEP vending facility temporary.  
A temporary operator is required to sign a vending facility agreement with the commission.  And, the following caveats apply to a temporary operator:
1. A temporary BEP operator accrues seniority in accordance with the established Operator Selection System.  The Operator Selection System, approved by the Commission Board at its June 2004 meeting, awards a temporary operator ½ seniority point per year of service.  The seniority is only applicable when the temporary operator places a bid on a facility as an operator or a potential operator.

2. This agreement continues at the mutual pleasure of both parties.

3. The temporary operator is responsible for the product inventory as well as all business activities conducted in the facility.

4. The temporary operator agrees to remain at this vending facility until:

a. An eligible bidder is awarded the location and signs a vending facility agreement, 

b. The temporary operator becomes certified to operate this facility through the promotional system, and is licensed to operate the vending facility.

c. Upon 2 weeks written notice by either party.

5. The temporary operator must become ServSafe certified within 3 months of assuming responsibility for the facility.

6. The temporary operator does not receive any preference in bidding on this facility by virtue of his/her operation of the vending facility.  Any bid placed by this temporary operator shall be administered and processed in accordance with established Business Enterprise Program policies and procedures.

7. The Business Enterprise Program agrees to furnish the facility with equipment and inventory.
8. The temporary operator agrees to the established hours of operation.
9. The temporary operator is responsible to procure general liability insurance and workers’ disability compensation insurance, and to pay all applicable taxes and fees associated with any employee hired by the temporary operator.  

10. The temporary operator agrees to submit all reports and fees in accordance with the terms and conditions described in program rules 27 and 28.  This includes the assessment of the penalty fee for set-aside fees postmarked after the due date.
11. The temporary operator agrees to reconcile the till daily and deposit all receipts.
12. The temporary operator agrees that all purchases must be receipted in, and checks written for every purchase.
13. The temporary operator agrees to establish a business checking account for both payroll and bills.
14. The temporary operator agrees to not cash payroll checks from the till.
15. Neither the Business Enterprise Program nor the Michigan Commission for the Blind shall be liable for the operator or management of the vending stand, or for any liability that may arise as a result of the operation of the vending facility.
22.
WHO IS MY LANDLORD?
Successful operation of a BEP facility requires the involvement of a third partner, the landlord, usually represented by your facility building manager.   BEP partners primarily with 6 landlords.  In federal buildings, the landlord is either the General Services Administration or the U. S. Postal Service.  In state facilities, generally, the landlord is the Department of Management and Budget.  However, at the State Capitol and the House of Representatives office building, the Legislative Services Bureau is the landlord.  The Michigan Department of Transportation is the landlord for the highway rest areas.  Michigan’s Travel Information Centers (also known as Welcome Centers) are managed by the Economic Development Corporation.
FEDERAL PERMIT
The commission’s relationship with the federal landlords is governed by a document entitled the Federal Permit.  Appendix H contains a sample Federal Permit.  The permit identifies the space on the federal property occupied by the BEP facility, the hours of operation, the equipment provided by the commission, the products to be sold, and hours of operation.  As a permit exists for every federal BEP facility, operators are not permitted to make any changes to the BEP facility without the express approval of the responsible promotional agent, in consultation with the federal agency.
MEMORANDUM OF UNDERSTANDING

The commission’s relationship with the Michigan Department of Transportation is governed by the Memorandum of Understanding.  A sample Memorandum of Understanding can be found in Appendix G of this manual.  The Memorandum of Understanding identifies responsibilities of both the commission and MDOT in operation of highway vending facilities.  
LANLORD EVALUATION

The BEP operator generally has the most frequent contact with the landlord by means of the building manager.  BEP promotional agents have frequent contact with the building manager as they arrange for structural changes in facilities or install and remove equipment or fixtures.  
Annually, the Business Enterprise Program asks building manager to complete the Landlord Evaluation.  The landlord evaluation asks your building manager to evaluate the quality of service provided by the BEP operator in three areas: 
1. Cleanliness (circle one):

The operator of the vending facility in my building:

4 Maintains the highest quality standards of cleanliness.  There are no accumulations or buildups on any interior or exterior surfaces.  The operator makes extraordinary efforts to improve the facility appearance.

3 Keeps the vending facility clean enough to meet the needs of the building.  All surfaces are clean and free of accumulated dirt.  The operator shows attention to appearance.

2 Keeps the vending facility clean only on the surface.  There are no long term accumulations of dirt or dust.  The operator keeps the appearance of the facility pleasant.

1 Shows little or no attention to the facility’s appearance.  There is visible dirt or food on surfaces.

0 Shows no obvious concern for the appearance of the facility.  There are accumulated build-ups of food or dirt on surfaces.

2. Professionalism (circle one):

The operator of the vending facility in my building:

4 Is consistently exemplary in personal appearance.  The operator is innovative, willing to try new products and services and is responsive to market changes.  Prices are in line with the market.

3 Has a professional appearance, consistent with that of my clientele in the facility.  The operator maintains a good inventory, incorporates changes when suggested and procures new products when requested by customers.

2 Is neat and clean in appearance, meeting minimum standard of acceptance.  The operator maintains an adequate inventory, does not seem to incorporate changes, and only procures new products when there are prolonged and repeated requests from customers.

1 Does not have a personal appearance appropriate for a business setting, i.e., clothes are not neat or mended, etc.  The operator refuses to make any changes or procure new products.  The inventory is only occasionally sufficient.

0 Has poor personal hygiene.  The operator’s clothing is not mended and/or inappropriate for the type of clientele served.  The inventory is poor, and popular items are often out of stock.  Prices are not in line with the market

3.  Building rule conformity (circle one):

The operator of the vending facility in my building:

4 Consistently conforms to building rules, policies and procedures.

3 
Works positively to conform to building rules, policies and procedures.

2 Seldom has difficulties conforming to building rules, policies and procedures.

1 Has difficulty responding positively to building rules, policies and procedures.

0 Is uncooperative and does not conform to building rules, policies and procedures.

The score of an operator’s most recent Landlord Evaluation is also utilized in the Operator Selection System.  This score is averaged with the BEP Facility Evaluation to assign an Operator Selection System evaluation score.   A full discussion of the Operator Selection System is found in the chapter entitled. “What is the process for awarding a facility?”.

23.
WHAT LEVEL OF CUSTOMER SERVICE

AM I EXPECTED TO PROVIDE?

In the Business Enterprise Program our goal is to provide customer service that “wows” our customers. Whether patronizing a vending facility, a snack bar or cafeteria, each customer must feel like they are the most important customer to that business. Below are some areas related to customer service that, if are implemented well, will certainly contribute to the delivery of “wow” customer service.

HOURS OF OPERATION
Each facility and site has, as part of the agreement, agreed hours during which customers can expect to receive service.  These are meant as a minimum level of service.  Many facilities have events and activities that extend or expand the need for service beyond the agreed hours.  To wow our customers we need to accommodate variations and stay open, arrange alternate services or otherwise make our customers know that we appreciate them and are there to serve them.

There are times during the year when business declines.  Mainly these times fall around the holidays.  It is tempting to feel that lower business allows for reduced hours or even closing for a day or more.  There are always people working whenever the state is open for business.  Those workers deserve your respect.  They need to feel that they are as important as everyone else.  
Operators are strongly discouraged from closing early or not opening.  Not opening or closing early is a violation of the Vending Facility Agreement and may lead to commencement of license revocation proceedings.

There may be a time where it is positively unavoidable that a facility must close early or not open.  In order to maintain positive customer relations in these circumstances, operators are to do as many of the following as possible:
1. Pre-establish a notification system for your facility.  Meet with the building manager and decide how you will notify her/him and in turn, who they will notify and how.  You may wish to provide a commercially printed “closed” sign for the use of your building manager in these cases.
2. Pre-establish a method of notifying the BEP of an unavoidable closure.  In case of emergency, someone may be designated to contact the BEP on your behalf.  You may leave a message on the Commission toll free number, 800/292-4200, or directly with the BEP secretary at 517/373-3459.  You, or your designee, must make the maximum effort to inform the BEP of an interruption in service for any reason. 
3. In case of power outages or other circumstances which prevent service, you must follow both steps above.  It is important BEP staff know what is happening.  There may be health/sanitation issues which require quick action.  There may also be a need to procure dry ice, a generator or other support services to protect merchandise inventory.
4. In case of a power outage or loss of water, contact the health department for direction.  Do not open for business without consultation with the health department.  Note to whom at the health department you talked, and what you were told.  Report this information to BEP immediately for record in a field visit for future documentation purposes.  This action may protect you from the allegation of health violations.
VENDING MACHINE OPERATION
A basic principle of vending is that the more often the site is serviced, the better the overall sales.  Just as meeting and greeting customers in snack bars and cafeterias provides an opportunity to sell; meeting and greeting customers in vending machine operations also provides an opportunity to sell.  Learning customer likes, dislikes and requests builds a positive image of the business, and communicates a caring attitude to the customer.

For the smallest of offices or vending facility stops, a once or twice weekly visit is the minimum to assure quality customer service.  Larger stops require more frequent or daily service.  Highway vending sites require daily service in the summer and frequent service in off-season times.  Making regular contact with building management and key opinion leaders at each stop increases goodwill and improves image and sales.  For these reasons, operators are encouraged to identify a principle contact person for each stop and make regular contact.  Keeping a log or notebook of these contacts helps assure that requests and complaints are promptly followed up and increases the wow factor.

Your Promotional Agent is available to discuss these matters and answer your questions.  Please work with your customers and BEP staff to create a wow service level in all BEP facilities.

VENDING MACHINE REFUNDS 
A premier part of customer service in vending operations is providing prompt and full customer refunds in the case of a machine malfunction.  This should be done in a timely fashion, and can be carried out in several different ways:

1.
The Business Enterprise Program utilizes a toll-free number, 866/237-8363 for customers to request refunds 24 hours/day, 7 days/week.  Stickers with this number on them are provided to you for each vending machine.  Ask your Promotional Agent for a supply.  Customer refund requests are taken by an answering service, and are e-mailed daily to the BEP central office in Lansing.  Refund requests are forwarded to operators the same day.  Operators should process refund requests within 48 hours of receipt. 
2.
You may provide your building manager with cash which can be distributed to customers immediately upon loss of money in a machine.  It is recommended refund request forms be provided for customers to complete.  Refund request forms serve 3 purposes.  First, refund request forms let you know the kind of problem customers are having.  This gives the operator an opportunity to educate customers about the proper use of the equipment.  Or, it alerts the operator to a repair problem.  Second, refund request forms provide a paper trail to account for money paid out.  Third, refund request form serve as a possible customer service tool by allowing the operator to contact the customer to assure their vending needs are being met, and to promote future business.

3.
You may have sticky notes, refund cards or envelopes printed with your contact information permitting customers to reach you directly for refund requests.  Again, tracking these requests can benefit you in your business by preventing excessive refunds.  By promptly following up on refund requests, positive customer relations are created.

EXPIRATION DATES OR MANUFACTURER’S SELL BY DATE

Department of Agriculture rules regarding product expiration dates permits all shelf stable goods (i.e., potato chips, canned and bottled soft drinks, candy bars) to be sold after the manufacturer’s sell by date as long as the quality of the product is not diminished.  While this rule may permit operator to keep product longer, it does not meet the standards of our BEP program.  The standard of Michigan’s BEP program is to require all product, whether shelf stable or not be utilized or sold prior to the expiration, or manufacturer’s sell by date.  Product that does not meet this standard must be removed from the shelf and properly discarded.  
It is the goal of the Business Enterprise Program to not only provide superior service, but superior products to our customers, as well.  Adhering to this standard builds customer trust and leads to increased product sales.  If you are having difficulty in managing your inventory in a way that keeps product in date, please contact your promotional agent to set up a time to meet and find a solution to the problem.

24.
WHAT AM I EXPECTED TO PROVIDE REGARDING

CATERING AND COFFEE SERVICE

COFFEE SERVICE
It has been a long standing tradition in federal and state office buildings that groups of employees join together to establish coffee clubs.  These coffee clubs are organized in a variety of ways.  One member of the coffee club may take the responsibility of securing the product for the group, or the group may arrange for an outside coffee company to provide the service.   Strictly speaking, the promulgated rules, in conjunction with the legislation, give the Business Enterprise Program responsibility for providing this service.  However, it is very difficult to require that these coffee clubs be disbanded.  
The Business Enterprise Program encourages agencies to work with the BEP operator in their building for coffee services.  The intent of the law is not for BEP to dictate how state or federal employees spend money from their own pocket.   It is our desire that employees consider their BEP operator for coffee services.  Operators desiring to capture this coffee service business are encouraged to work with their promotional agents to develop a coffee service program, as well as plans to promote and market it.
CATERING
The Business Enterprise Program promulgated rules, in conjunction with the federal and state legislation, give BEP licensees responsibility for providing catering services in federal and state buildings.

1.
In any building in which there is a Business Enterprise Program cafeteria, the cafeteria is responsible for catering activities.  When a catering order requests items not ordinarily sold in the cafeteria, but that are sold by another BEP facility manager in the same building, arrangements should be made to purchase those items through that facility, e.g., canned pop or bagged potato chips.

2.
In buildings not having a cafeteria facility but having another type of BEP vending facility, all catering arrangements are to be made through the BEP manager who has the agreement to provide services in that building.
3.
The manager of the vending facility in the building in which the catering takes place may either purchase the items to be catered directly from a BEP cafeteria or arrange for the catering to be done on a commission basis.

4.
Under no circumstances is any manager to cater in a building not covered by their Vending Facility Agreement, but which has a licensed manager, without working with that licensed manager to make satisfactory and mutually agreeable arrangements for the catering.
25.
HOW DOES ONE LOSE ONE’S LICENSE?
A BEP license to operate a Business Enterprise Program facility in the state of Michigan can be terminated or suspended for cause.  The license can be terminated or suspended if the commission finds that an operator is not following:

1.
The commission’s rules and policies,

2.
The terms and conditions of the federal permit, or

3.
The agreement with the commission.

26.
WHAT IS LICENSE TERMINATION?

A license to operate a BEP vending facility in the Sate of Michigan is issued for an indefinite period, in accordance with the Randolph‑Sheppard Act.  If the commission finds cause, the license is subject to summary suspension or revocation if the vending facility is not operated according to the commission's rules and policies, the terms and conditions of the permit, or the agreement with the licensee. 

27.
WHAT IS LICENSE SUSPENSION?

When the public's health and safety are threatened, the State Licensing Agency (SLA), the Commission, is responsible to protect the public by removing the operator from the facility and temporarily suspending the operator’s license.  Some of the reasons for which a BEP license may be suspended follow:

1. The commission’s equipment, merchandise, property, or business is in jeopardy or has been degraded.  This situation may occur if an operator is not paying suppliers, or if not paying federal or state taxes.

2. The operator is not carrying workers’ disability compensation insurance.  

3. The public health, safety, or welfare is at risk as a result of a licensee’s action.  Public health and safety means sanitation, food product and service standards which may endanger a customer's safety or health.

If the commission finds that any of these situations has occurred, it is responsible to order the operator’s license suspended and he or she is removed from the facility.  The suspension is effective on the date specified in the order or on service of a certified copy of the order on the licensee, whichever is later.  The operator is then responsible to request the fair hearing process be commenced promptly after license suspension.

An operator whose license has been suspended is not eligible to be awarded a promotion while the license is in suspension.

28.
WHAT IS LICENSE REVOCATION?
A license, issued for the operation of a vending facility on federal, state, or other property, is revoked if one of the following applies:

1.
The operator’s vision improves to the extent that their vision exceeds the definition of legal blindness.  BEP Rule 15(1)(a) provides further detail regarding this reason for termination.  Or,
2.
The operator voluntarily withdrawals from the BEP.  

A BEP license may be revoked if one of the following applies:
1.
The operator provides documentation of an extended illness which renders them unable to operate a vending facility.
2.
The operator violates any of the following rules:


A.
Rule 24, Licensee obligations generally.

B.
Rule 25, Licensee insurance obligations.


C.
Rule 26, Licensee health and safety obligations.


D.
Rule 27, Licensee reporting requirements.


E.
Rule 28, Licensee fees.


F.
Rule 29, Licensee inventory obligations.


G.
Rule 30, Licensee profit expectation.


H.
Rule 31, Licensee equipment responsibilities.

I.
Rule 32, Licensee responsibility regarding equipment repairs.

3.
The operator violates the terms and conditions of the Vending Facility Agreement they signed with the commission.

An operator whose license is in the termination process is not eligible to be awarded an available facility during the process.  
A BEP license is only revoked after the license termination procedure has been followed to completion.  That procedure, or process, is described in the following chapter, “What is the license termination process?”.
Because an operator on an approved leave of absence has not been subject to the license revocation process, the leave of absence is not considered termination or withdrawal from the program.  

For whatever other reason, termination of participation in the program results in automatic license revocation.  Before an operator whose license has been revoked can return to the Business Enterprise Program, he or she must complete the entire vending facility training program.   While the program must offer this opportunity to participate in the vending stand training, the operator may elect to waive this opportunity and not return to the program.

 29.
WHAT STEPS MUST THE COMMISSION TAKE TO START THE LICENSE TERMINATION PROCEDURE?
Before the commission can either suspend or terminate an operator’s license to operate a Business Enterprise Program facility in the state of Michigan, the commission must follow the procedure described in Michigan’s Administrative Procedures Act (section 92 of  PA 306, MDL 42.292).  The steps in the process, as detailed in Rule 16, are as follows:

1. Issue a written notice to the operator stating the facts or conduct that warrants the license action.

2. Provide the operator with an informal opportunity in 30 days to show compliance with licensing requirements.

3. If, within 30 days, the operator cannot show compliance with licensing requirements, the commission again issues notice to the operator stating that he or she was unable to demonstrate compliance and the commission is “commencing proceedings”.
4. The license will be revoked at this point unless the operator requests an evidentiary, or administrative, hearing.  The specifics of this step can be found in the chapter entitled, “What is an administrative hearing?”.

5. If the operator has requested an administrative hearing, it will be conducted by the Department of Labor and Economic Growth’s Hearings Division, according to the Randolph-Sheppard Act.

6. The matter is heard by an administrative law judge who renders a recommended decision.  The administrative law judge’s decision is a recommendation, not a final decision, and must be presented to the commission board for their final decision.

7. The commission is obligated to notify the operator within 72 business hours of the final decision of the commission board.  If the final decision is to revoke or suspend the operator’s license, the commission must also notify the operator of their right to appeal the decision through a federal ad hoc arbitration panel.  
8. The operator is responsible to file a written request for federal ad hoc arbitration, as described in section 5 of the Randolph-Sheppard Act.

9. The Rehabilitation Services Administration conducts the ad hoc arbitration.  Once the arbitration panel makes its decision, the commission must notify the operator within 72 business hours of the panel’s decision; and that the decision is final and binding on the parties.

10.  The decision may be subject to appeal and judicial review as a final agency action for purposes of the provision of the government organization and employees act.
30.
WHAT ARE THE COMMISSION’S GENERAL RESPONSIBILITIES TO THE OPERATOR?

Rule 17 outlines the commission’s general responsibilities to BEP operators.  The commission is responsible to:

1. Furnish each licensee with a copy of the promulgated rules and a copy of the manual that describes the arrangements for providing services to the licensees, i.e., this BEP Operations Manual.  This is accomplished by providing the rules and the manual to vending stand training students.  Updates are mailed to operators in their preferred format as they become available.

2. Provide financial information to licensees quarterly and on a fiscal year basis.  This is accomplished by providing financial reports to the Elected Operators Committee at their quarterly meetings and at the annual workshop.

3. Inform each operator of the provision of the rules, the provision of the permit and any agreement under which he or she operates.  Vending stand training students are informed of the rules and the general terms and conditions of federal permits and vending stand agreements during initial training.  At the time an operator assumes responsibility for a new facility, the promotional agent must inform the operator of the terms and condition of applicable permits and agreements for the new facility.
4. Periodically, the commission will arrange for a management review of a random sample of licensees.  This process commences after consultation with the Elected Operators Committee.  A general informational notice is posted on the Operator Information Exchange Line.  And, affected operators are notified in advance of the review of their operation.  The review may be conducted by a third party consultant, or it may be conducted by the Department of Labor and Economic Growth’s Internal Audit staff.

31.
WHAT ARE THE COMMISSION’S RESPONSIBILITIES
REGARDING MY FACILITY AND EQUIPMENT?

FACILITY RESPONSIBILITIES

It is the commission’s responsibility, with active participation of the EOC, to establish all facilities and their additional satellites.  For a potential business to qualify as a facility, it must meet the following criteria.  It is expected the income generated by the business will be at least 120% of the current federal minimum wage, based on a 40 hour work week.  If a business is not expected to meet the criteria, it qualifies as a satellite site and will be associated with a nearby facility.  Satellite sites are discussed in more detail later in this chapter.
The Commission is responsible for all facility and site renovations.  While the commission will initially discuss needed or desired renovations with the licensee and the building manager, the recommended renovations are brought to the EOC for their input and advice.  However, the Commission holds the final decision on all construction matters.  And, all renovations are subject to the availability of funds.

EQUIPMENT RESPONSIBILITIES

The commission is responsible to determine the equipment needs of each vending facility and provide each vending facility with appropriate equipment to meet the needs of the vending facility. The commission is also responsible to maintain all equipment in a facility, and determines when broken or obsolete equipment needs to be replaced to maintain a profitable vending facility.   The commission may also remove equipment from the vending facility that is no longer useful or profitable.  The operator plays a major role in assisting the commission in this responsibility.  Operator’s responsibilities in this regard are discussed in the chapter entitled, “What Do I Do if My Equipment Needs Repair?”  
The commission holds title to all equipment in the vending facility.  When it is determined that equipment is no longer needed by the BEP, it may be disposed of in one of the following ways:

a)
used by VR for the establishment of a vending route for a  blind individual on a rehabilitation track with a goal of independent business.  In this case title, to the equipment shall be transferred to said individual; or
b)
the equipment is scrapped and the salvaged parts are used in repairs of other equipment.

POTENTIAL SITES

As described earlier, it is the commission’s responsibility to determine if a potential site is suitable for a vending facility.
1. If a building where more than 1 vending facility exists, the commission may merge the facilities into a single vending facility.  This occurs when 1 of the facilities has been vacated and has not been awarded to another licensee after being on the bid line for 2 or more weeks.  Under these circumstances, if the combined facility requires additional licensee training, the training requirement may be waived.  The length of time for which the training requirement is waived shall be determined by the commission board with the active participation of the EOC.

2. The commission determines, with the active participation of the EOC, whether a potential location is suitable for operation as a vending facility or as a satellite site.  The criteria used to determine if the site could be operated as a vending facility is that the potential site’s net annual income is expected to be 120% of the current federal minimum wage, based upon a 40-hour workweek.  
FACILITY RENOVATIONS

The commission is responsible for renovations to vending facilities.  Suggestions for renovations may come from the landlord, or may be developed jointly by the operator and the promotional agent.  The commission annually, at a minimum, lists and assigns priority to suggested renovations.  The priority of renovations is developed in conjunction with the EOC.  Even though the commission may plan to make renovations according to its listed priorities, it can only make renovations as funds are available.
FACILITY EQUIPMENT

The commission is also responsible to determine the equipment needs of each vending facility.   As with facility renovations, suggestions for equipment may come from the building landlord, or a list of equipment needs may be developed jointly between the promotional agent and the operator.  And again, even though the commission may plan to purchase equipment, it can only purchase equipment as funds are available.
Within funding constraints, the commission is responsible to maintain the equipment in its vending facilities.  This is accomplished jointly with the operators.  The chapter entitled, “What responsibilities do I have with regard to equipment in my facility?” describes the operator’s responsibility in this regard. The commission does its best to maintain equipment in good repair and cosmetically appealing condition.  In cases where equipment cannot be repaired, the commission will replace worn-out or obsolete equipment.  Fully functioning, attractive equipment is critical to continued successful operation of the facility.

LEASED EQUIPMENT

Occasionally, the commission may authorize the lease of equipment for a vending facility.  When the commission authorizes an operator to lease equipment, the cost of the lease must be paid from the proceeds of the facility.  In these cases, the operator’s vending facility agreement is amended to reflect the lease.  The operator’s signature on the amended vending facility agreement constitutes informed consent to lease the equipment.  By signing the agreement, the operator consents to all terms and conditions of the lease and accepts responsibility for the lease.
EQUIPMENT TRANSFER

It is the responsibility of the commission to transfer equipment between operators or facilities.  The vending facility agreement identifies the equipment to be used in the vending facility.  Equipment shall be used only in the assigned vending facility.  Operators may not transfer equipment between facilities, nor may they transfer equipment between sites within their own facility.

OTHER PERSONAL EQUIPMENT

Bill identifiers or other personal equipment transfers with the licensee to whom the identifier or other personal equipment is authorized.  When a licensee leaves the program, the bill identifiers or other personal equipment must be returned to the commission.
32.
AS AN OPERATOR, WHAT KIND OF INTERACTION WILL I HAVE WITH THE COMMISSION?

The commission utilizes regional field staff, called Promotional Agents, to conduct supervisory interfaces with the operators. The Promotional Agent is required but not limited to: 

1.
Assign equipment to the stand. 
2.
Monitor the licensee to ensure compliance with employer responsibilities.
3.
Monitor compliance with applicable commission rules.
4.
Assist a licensee in running a clean and efficient business and in complying with all of the following provisions:
(i)  Meeting state standards.

   
(ii)  Being profitable and well managed.

(iii)  Meeting the established profit expectations of the business.

(iv)  Providing high‑quality customer service.

(v)  Conforming to the terms and conditions of the permit.
FIELD ACTIVITY REPORTS OR SITE VISITS

The Promotional Agent is also required to make an on-site, or field visit to each facility every six weeks.  This visit is used to monitor an operator’s compliance with the rules, to make suggestions to improve business, and to assess any potential training or equipment needs of the facility in the future.  The visit is to be documented in a Field Activity Report, also known as a Site Visit.  If a face to face meeting is not possible, a phone conversation is to take place and the results are to be documented in a site visit report.  A copy of the site visit report is retained in the BEP Central Office, and the promotional agent mails a copy to the operator.
ANNUAL EVALUATION

The Promotional Agent is also required to perform an annual evaluation of each operator in their region.   Although the promotional agent conducts an initial evaluation after the first 6 months an operator manages a new facility.  Thereafter, the operator will be evaluated annually. 

The evaluation rates the operator on a 0-4 scale over five different categories including personal appearance, business relations, facility equipment, vending equipment, and business control practices.  The operator is required to score at least a 2 on the evaluation; or the Promotional Agent is to work with the operator on the problem areas and reevaluate them in 8 weeks time  30 days?.  Any operator who has not scored at least a 2 on their evaluation is out of compliance and is ineligible to bid on a new facility.  In addition, the commission may commence the license revocation process.

MASTER PLAN

The Promotional Agent also works with the operator each year to develop an annual plan of action for the facility.  This annual action plan is called the Master Plan.  It is a goal setting tool for facility sales, a plan for potential new equipment, and a general reference for the facility on an annual basis.  Further, the Promotional Agent is to offer any additional training and support that is agreed upon by the operator and the commission for the improvement of the business.

33.
WHAT ARE MY GENERAL RESPONSIBILITIES

TO THE COMMISSION?

Rule 24 of the program’s promulgated rules outlines each BEP operator’s general responsibilities to the commission.  By signing a vending facility agreement with the commission, every licensee, or operator, agrees to each of the conditions in Rule 24.  Those conditions are described in the chapter.
AGREE TO FOLLOW THE RULES

Each operator agrees to perform, to the best of his or her ability, the necessary duties in connection with the vending facility according to:

1.
The commission's rules and procedures, 
2.
The terms of the permit (in federal facilities), and

3.
The agreement with the licensee,

4.
And otherwise abide by the rules of the commission.
ONE FACILITY

A BEP licensee may operate only 1 facility, or concession, at a time.  The Randolph-Sheppard Act defines a vending facility concession in Section 9 (7).
RESPECT THE EQUIPMENT
The state of Michigan owns the equipment in every BEP vending facility.  This equipment includes cash registers, store fixtures, vending machines, cooking equipment, to name a few examples.  By signing the vending facility agreement, an operator agrees to always take care of the state’s equipment.  In other words, the operator will keep it clean, keep it well maintained, refrain from damaging the equipment, and keep the facility well stocked with “in-date” product.
MAINTAIN THE INVENTORY
When an operator assumes responsibility for a vending facility, he or she signs the vending facility agreement.  The vending facility agreement identifies the amount of the initial merchandise inventory assigned to the facility.  By signing the agreement, the operator agrees to accept full responsibility for the amount of the initial merchandise inventory.  The licensee further agrees to always maintain that level of inventory at all times, until he or she leaves the facility.  You can find out more about this requirement in the chapter entitled, “What happens when I assume responsibility for a new facility?” The only exception to this requirement is during seasonal business cycles when the inventory may be increased or decreased to reflect sales.   
It is the operator’s responsibility to notify the promotional agent of any problems with the initial inventory.  The operator must notify the promotional agent within 2 weeks of the date the operator assumes responsibility for the inventory.  After that date, the commission does not adjust the inventory or reimburse for bad products. 

In addition to the product inventory at the assigned level, each operator’s inventory includes cash for each coin mechanism and each bill changer assigned to the facility.  An inventory of $35 in change is provided for each coin mechanism at the facility, and $250 is provided for each bill changer at the facility.  
RESPONSIBILITY FOR DEBTS OF THE FACILITY
Operators are responsible to pay for all merchandise and supplies purchased within the terms and conditions of the credit policies of suppliers.  The consequences of not meeting this responsibility are far reaching.  The supplier may suspend the operator’s credit privilege and require payment for product in cash upon delivery.  The supplier may discontinue providing the product or service.  The creditability and reputation of other BEP licensees with this supplier is damaged by operators who do not meet their financial responsibilities.  Ultimately, an operator’s license may be terminated for failing to meet this responsibility.  
The commission does not pay debts incurred by BEP licensees.  There is nothing in the vending facility agreement making the commission and the licensee partners, or joint venturers, with each other.  Our relationship is that of agency and licensee.  The vending facility agreement does not make the commission responsible for the operator’s third party debts or litigation.  Conversely, the vending facility agreement does not make the licensee responsible for any third party debts or litigation of the commission.  
FACILITY RENOVATION AND MAINTENANCE
If an operator believes his or her facility requires renovation, a request for renovation may be made in 1 of 2 ways.  An operator may submit a request in writing to the BEP central office.  Or, the operator may discuss the request for renovation with the assigned promotional agent.  Typically, this is done as part of the annual vending facility evaluation process.   It may also be documented on the annual master plan.
A licensee must contact the commission regarding repairs to the facility structure and utilities.  If the needed repair is an emergency and requires immediate attention, then the licensee shall immediately contact building personnel to effect the necessary repairs.  Please also contact the BEP central office to advise the assigned promotional agent of the repair.  If the situation occurs outside normal business hours, please leave a voice mail message for the assigned promotional agent.
AUTHORIZED REPRESENTATIVES OF THE COMMISSION

From time to time, the commission may utilize the services of agencies or groups outside the commission.  These groups may contact the operator by e-mail, telephone or visit operators on site.  Such agencies or groups may conduct an equipment inventory, conduct a facility review or audit, or may provide on-site training.  On these occasions, the commission will notify the operators that such activities are taking place.  Typically, notice is posed on the bid line.  Operators may also receive written notification of the activity.  Consequently, it is not in your best interest to discard mail from the commission without first reading it.  An operator is responsible to admit such authorized representatives of the commission into the vending facility.  The operator is also responsible to cooperate with them in connection with their official duties and responsibilities.
If you are contacted by someone claiming to represent the commission, and you have not had prior written notice, or have not heard an announcement on the bid line, please immediately contact the commission for authorization or clarification.

VENDING FACILITY MERCHANDISE
BEP operators may sell only the types of merchandise detailed in the vending facility agreement signed by the licensee and the commission.  Operators in federal facilities are also bound to sell only the types of merchandise detailed in the commission’s permit with the federal landlord.  Operators are always encouraged to consider new products and services.  However, before commencing a new activity or eliminating a current activity or product line, discuss the change with the assigned promotional agent.  If a decision is jointly made to alter the product or service line, the vending facility agreement, and permit where applicable, must be amended to reflect the change.
VENDING FACILITY EMPLOYEES

Rule 24(1)(j), Licensee obligations generally, requires an operator to obtain approval of the commission, except in emergencies, before employing assistants within the guidelines established  by the commission board with the active participation of the committee.  
When assuming responsibility for a facility, the incoming operator must discuss in detail with the assigned promotional agent the need for employees.  The conversation includes the number of employees and their job duties.  When a change in business demands the addition of an employee(s), they must discuss this change in operation with the assigned promotional agent, as well.   The commission is not as concerned about who is employed by the licensee, but that the number and type of employees are appropriate for the business.
INSURANCES AND EMPLOYER RESPONSIBILITIES
BEP operators are responsible to obtain and maintain a general comprehensive liability insurance policy to protect customers and visitors who are injured or suffer illness as a result of patronizing the vending facility.  This requirement is discussed in detail in the chapter following, entitled, “Do I have to carry any insurance?”

In addition, BEP licensees hiring 1 or more full-time or part-time employees are required to obtain and maintain workers' disability compensation coverage.  BEP licensees hiring employees are also responsible to pay unemployment taxes and all other applicable federal, state, and local taxes.  

HOURS OF OPERATION

A key component of premier customer service is keeping absolutely the vending facility’s hours of operation.  The hours of operation are identified in the vending facility agreement, and in the applicable federal permit.  The vending facility hours of operation are established by the commission after consultation with the licensee and the agency having charge of the property.  
Operators are expected to adhere to the agreed upon hours of operation each day the building in which the vending facility is housed is open.  Exceptions are not granted on days immediately preceding a holiday.  

The consequences of not meeting this responsibility are far reaching.  If customers cannot count on consistent hours of operation, they take their business elsewhere;  vending facility sales decline, and the operator’s personal income declines.  The creditability and reputation of other BEP licensees in the vicinity are damaged by operators who do not keep their hours of operation.  Ultimately, an operator’s license may be terminated for failing to meet this responsibility.  

TRAINING
The commission offers operators many training opportunities.  Operators are expected to participate in in-service training programs provided.  The most notable in-service training opportunity is the annual BEP workshop, organized by the EOC Workshop Subcommittee.  Attendance at every session of this annual event is required.  Operators not attending the annual workshop are not eligible to be offered a new facility, i.e., a promotion, in the 12 months following the workshop.   The commission recognizes that illness or family emergency may interfere with workshop attendance.  If such is the case, immediately contact the assigned promotional agent requesting an excused absence.  The promotional agent documents the request, judges the absence excused or not excused, and documents the request and the response in a field activity report.
Participation in in-service training is rewarded in the operator selection system.  A more detailed discussion of points earned for attending training is discussed in the chapter, “What is the process for awarding a facility?”
FEDERAL AND STATE LAW

As owners of small businesses, BEP licensees are expected to comply with all applicable federal and state laws and regulations, including tax laws.  Operators are responsible to register with the appropriate taxing agencies when assuming responsibility for the first vending facility.  Additional information regarding this responsibility is found in the chapter entitled, “What happens when I assume responsibility for a new facility?”

Tax payments are recorded on the vending facility monthly report in the month in which the payment is made.  The commission considers a vending facility monthly report to be a fraudulent report if an operator reports paying taxes but fails to submit the payment reported.  Failure to pay taxes not only jeopardizes the operator’s livelihood and income, it jeopardizes the state of Michigan’s assets, a violation rule 24(1)(c).
FAILURE TO FOLLOW THE RULES
The commission shall commence license revocation proceedings if a licensee fails to comply with any of the provisions specified in this rule 24.   Additional information regarding the license revocation process is found in the chapters entitled, “What is license revocation?” and “What steps must the commission take to start license revocation?”
DISCRIMINATION IS BANNED
In operating a BEP vending facility as a licensee, an operator may not discriminate against any person or persons.  Rule 24(2) requires licensees comply with all of the laws:
1.
Title VI of the civil rights act of 1964, 42 U.S.C. § 200d and regulations issued under title VI of the civil rights act of 1964.
2.
The Americans with disabilities act of 1990, 42 U.S.C. §12101 et seq.
3.
1976 PA 220, as amended, MCL 37.1101.
4.
Any other applicable civil rights legislation.

34.
WHAT KINDS OF BUSINESS INSURANCE MUST I HAVE TO OPERATE A BEP VENDING FACILITY?

GENERAL LIABILITY INSURANCE

Every BEP licensee is required to obtain a general comprehensive liability insurance policy.  A licensee meets this requirement in either of 2 ways.

1. A licensee may purchase a general liability insurance policy independently.  For operators who hire employees, this may be the most cost effective means of meeting this requirement.   Each year a licensee who independently purchases a liability insurance policy, must provide the commission with a certificate of insurance showing the dates of coverage.  The commission must also be named on the certificate of insurance to assure its notification if coverage is cancelled or lapses.
The general liability insurance policy must provide 
The following types and amounts of insurance coverage:

A.
Type of coverage and amount applies for any and all locations.

B.
General aggregate limit:  $1,000,000

C.
Products-completed operations aggregate limit:  $1,000,000

D.
Personal and advertising injury limit:  $1,000,000

E.
Each occurrence limit:  $1,000,000

F.
Fire damage limit (any one fire):  $50,000

G.
Medical expense limit (any one person):  $5,000

H.
Additional coverages include:

1.
Liquor liability on incidental basis.

2.
Personal liability - false arrest, eviction, slander, libel.

3.
Fire legal liability coverage is for fire damage to someone else's property (vendor is responsible for fire insurance on own property).

4.
Medical expense coverage is for injured public without admission of liability.  Injuries to vendor or employees are not covered under this liability policy.  Those injured are considered Workers' Compensation claims under vendor's own policy.  Newly acquired operations or locations are automatically covered without reporting them during the year.

I.
All employees and volunteers are covered.

J.
All defense costs and legal expenses involved in defending a vendor or employee from an alleged liability claim brought against them.

K.
The Michigan Commission for the Blind will be named on the Certificate of Insurance.

The premium for the general liability insurance policy is reported on the vending facility monthly report as an other allowable expenditure.  The operator also answers “yes” to the telephony question, “Do you have your own liability insurance?  Press 9 for yes and 6 for no”.  Answering “yes” to this question precludes the operator from being charged the monthly premium charged for the group general liability insurance policy, as described below.  
2. Group General Liability Insurance.  Operator may elect to purchase general liability insurance through the commission.  Each fall, the commission secures a group general liability insurance policy for operators who do not elect to secure a policy independently.   Usually, this is more cost effective for operators who do not hire employees.  
The group general liability insurance policy is effective October 1 through September 30 each year and provides the coverage described above.  As is typical with insurance policies, the premium, or rate, varies each year.  The premium each operator pays is dependent upon the vending facility’s gross sales.  The higher the gross sales, the higher the general group liability insurance policy premium.   The commission notifies operators each October of the premium, that is the specific multiplier used to calculate the monthly payment. 
Payment for the group general liability insurance policy is made monthly basis, as recorded on the monthly vending facility report,
BUSINESS INSURANCE FOR EQUIPMENT STORED AT THE LICENSEE’S FACILITY

Rule 24 (c) of the program’s promulgated rules states, each operator shall agree to take no action in derogation of, or inconsistent with, the title of the state of Michigan to the vending facility equipment.  In some circumstances, it is necessary for a BEP licensee, with the approval of their promotional agent, to hold, or store, BEP equipment in operator acquired storage space.  An example of such a situation is a commission owned freezer used for frozen food products in an operator leased storage facility.  

Such commission owned equipment must be protected by a business insurance policy in the event of fire, storm, flood, or theft.  The purpose of this policy is to describe the parameters for securing a business insurance policy against such losses.
BEP equipment held in operator acquired storage must be covered by a business insurance policy in the event of loss due to fire, storm, flood or theft.  

A. If the BEP equipment is stored on the operator’s property, the operator must add an endorsement to his/her homeowner’s policy for the replacement value of the equipment used for the operator’s business, naming the Michigan Commission for the Blind as an also insured.  

B. If the equipment is held in an operator leased or rented commercial storage facility, the operator must provide documentation that equipment loss due to fire, storm, theft or flood is insured for replacement value.  The storage facility’s insurance may cover this contingency.  If that is not the case, the operator must secure a business insurance policy to cover the potential loss, naming the Michigan Commission for the Blind as an also insured.

C. Should an uninsured loss occur while the equipment is held in the operator acquired storage facility, the operator is responsible to reimburse the commission for the equipment’s replacement value.

D. Minimum policy coverage for BEP equipment is $500.

E. The cost of this business insurance is another allowable business expense.

F. Documentation of such insurance shall be submitted to the commission on April 30 of each year.
WORKERS’ DISABILITY COMPENSATION INSURANCE

Michigan’s Workers’ Disability Compensation Insurance law requires all private employers have workers’ comp coverage if they employee 3 or more workers at a time, or have regularly employed at least one worker for 35 hours or more hours per week for 13 weeks or longer.  However, Business Enterprise Program rules require licensees hiring 1 or more full-time or part-time employees, obtain and maintain workers' disability compensation coverage according to Rule 393.24 (1)(m).   Further information regarding Workers’ Disability Compensation Insurance can be found in the chapter entitled, “What particular responsibilities do I have if I hire employees?”.
OTHER BUSINESS INSURANCE
Operators may elect to carry other business insurances.  Operators who chose to carry other types of business insurance are fully responsible for the premium.  It is not required the commission be notified of this insurance, or named on the policy as other insured.  However, the cost of this insurance is reported on the vending facility monthly report as an other allowable business expense. 

35.
WHAT HEALTH AND SAFETY RULES

MUST I FOLLOW?

HEALTH LICENSE

Another crucial element of premier customer service is operation of the vending facility in strict accordance with all applicable health and safety laws and rules.

Health licenses are issued to the licensee who is responsible to hold and display the license.   To protect the interest of the state in the vending facility, the commission completes the health license application for each facility annually, and initially pays any associated fees.  Upon receipt of the health license, it is forwarded to the assigned promotional agent who delivers the license to the responsible operator.  

The annual health license fee is a business expense and is the responsibility of the licensee.  The operator is responsible to reimburse the commission for the health license fee within 30 days after receipt of an invoice for such. 
HEALTH INSPECTIONS

Generally, the local health department will visit each vending facility annually.  At the completion of the inspection, the health inspector reviews the report with the person in charge.  And, a copy of the inspection report is mailed to the BEP licensee.  Within 10 calendar days of receipt, the operator must mail a copy of the periodic health inspection reports to the commission.

The BEP licensee is responsible to immediately correct any violation noted on the health inspection report.   Where correction of the violation is not the responsibility of the operator, the licensee is responsible to contact the assigned promotional agent for correction of the violation. The commission will make the correction in accordance with the inspection report.

The penalty for failure to comply with correction action is severe.  Failure to comply with the corrective action for a non-critical violation is grounds for commencement of license revocation proceedings.  A non-critical violation is identified and defined by part 129 of 1978 PA 368.  Failure to comply with the corrective action for a critical violation is grounds for immediate and summary license suspension.  A critical violation is identified and defined by part 129 of 1978 PA 368. 

36.
WHAT REPORTS MUST I SUBMIT TO THE COMMISSION?

REPORTING REQUIREMENT

BEP program rule 24 speaks to the reporting responsibility.  BEP licensees are required to furnish reports as the commission may periodically require.  Occasionally, the commission may ask for reports and or information from licensees in response to requests from entities such as the commission board, an auditing agency or the Randolph-Sheppard Administration.  Licensees are required to respond promptly to these requests.
BEP licensees are also required to complete the commission's standard monthly vending facility report.  The standard monthly vending facility report details business expenses, taxes paid, profit, and financial operations.  The report must be accurate and true report.  While an operator, or licensee, may have assistance completing the report, or may hire a bookkeeping or accounting firm to complete the report, the operator is still responsible for the content of the report.   
The vending facility monthly report is submitted to the commission via the telephony system.  Details of calling in the report to the telephony system are discussed in the following chapter, “What is the telephony system and how do I use it?”.  Reports must be submitted to the commission no later than 11:59 p.m. on the fifteenth day of the month following the period covered by the report.  The telephony system automatically date and time stamps the report.  While an operator, or licensee, may have assistance completing the report, or may hire a bookkeeping or accounting firm to complete the report, the operator is still responsible to ensure the report is submitted by the deadline.
If an operator submits a monthly report after the due date, the operator is not eligible to be awarded an available vending facility for 30 days after the date the late report was submitted.  And, failure to submit 2 or more reports during a 12‑month period results in commencement of license revocation proceeding.
HEALTH INSURANCE DEDUCTIBLE
Rule 34 permits a licensee to deduct an amount from set-aside fees due to offset the cost of health insurance.  This is commonly known as the health insurance deductible.  To be eligible for the deductible, a licensee must pay a premium for a health insurance policy, and submit proof of health insurance coverage with each monthly vending facility set-aside fee payment.  
The elected committee recommends the amount of the health insurance deductible, which must be approved by the commission board.  The committee makes its determination based on a budget analysis to determine if the deduction will continue.  If set-aside funds are insufficient to continue the deduction as a licensee benefit, then the deduction may be discontinued or altered by the commission based on a recommendation of the committee with the approval of the commission board or upon staff recommendation.  

The purpose of the health insurance deductible is to ameliorate the licensee's personal health insurance expenses.  The current health insurance deductible is $55.  For each month the operator uses the health insurance deductible to reduce the amount of set-aside fee owned, proof of payment must be submitted.  The proof of payment must show the coverage period, carrier, and type of insurance (family or single).  An operator’s monthly deduction may not be more than the actual amount paid for the licensee's portion of health insurance coverage.

OTHER ALLOWABLE EXPENSES
Definition 24 in the chapter “What do all the words and terms in this book mean?” identifies allowable BEP business expenses.  In addition to the business expenses explicitly identified on the vending facility monthly report, the commission recognizes BEP licensees incur other, additional business expenses.  This section clarifies the expenses that can be included on the line named Other Expenses in the monthly report.  Under the provisions of Rule 24 (1)(g), Licensee obligations generally, promotional agents may looks at a licensees business records determine if an expense is a legitimate allowable expense.  Those expenses are as follows:

1. Operator’s repair deductible.

2. Business (only) telephone.  If an operator uses a cellular phone for both home and business, only the business related calls are an allowable operating cost.  

3. Renting or leasing of commission approved equipment or location.  This expense could include product storage.  However, prior to securing such storage, the operator must secure the permission of your promotional agent.  The promotional agent documents the approval in a field activity report.  

Rental of office space or space that can be used for clerical purposes is not an allowable expense.

4. Vehicle expenses.  Vehicle expenses are allowable under the following circumstances:

a. When the vehicle is used to pick up product or supplies for the vending facility.

b. When the vehicle is used to travel from site to site on a vending route.

Travel to and from the vending facility or the storage space is not an allowable operating expense.

If your vehicle is used under these circumstances in the operation of a vending facility, then these expenses may be included on the Other Expenses line of the vending facility monthly report.  However, it must be noted, allowable vehicle expenses are accounted for only by means of a mileage log.  You may not include actual expenditures for the vehicle such as auto insurance, oil changes, etc.

Following is a sample log for tracking allowable miles driven.  Each monthly log is with your expenditure records for the same month.

ALLOWABLE VEHICLE MILEAGE LOG

For the month ending _________________________________________________

	Date
	Reason for Travel
	Beginning Mileage
	Ending Mileage
	Number of Miles Driven
	IRS Allowable Mileage Rate
	Total Expense

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	


37.
WHAT IS THE TELEPHONY SYSTEM

AND

HOW DO I USE IT?

The Business Enterprise Program maintains the telephony system, a telephone based communication system.  The telephony system is an accessible means of communicating information to operators, as well as a means of submitting the vending facility monthly report.  Telephony is available 24 hours/day, 7 days/week.  
The telephony system permits operators to perform several different functions.  These functions include;  learning about available facilities, bidding on a facility, entering a monthly financial report, checking compliance with BEP reporting and set-aside fee rules and regulations, hearing general commission announcements, and hearing announcements on the operator information line.  
USER ID AND PASSWORD

Each operator and potential operator is assigned a unique user ID and password to access the telephony system.  Please note the user ID and password are necessary only to bid on a facility, to hear the list of facilities up for bid (not to listen to the actual bid announcement) and to enter a monthly statement (or monthly report).
TELEPHONY SYSTEM ACCESS

The telephony system is accessed by dialing toll free 866/483.6367 or local in Lansing 517/335.6904.  
BID LINE

An operator or potential operator uses the telephony system to bid on available facilities.  Available facilities are announced on the telephony system’s bid line.  This telephone system is connected to the BEP computer database, which can be accessed by all BEP staff.  This component of the telephony system permits operators to learn which vending facilities are available each week, and to enter a bid on the facility, if desired.  The telephony system automatically records the date and time of the bid.  

From the telephony system main menu, select 3 for the BEP bid line.  From the subsequent main menu, press 1 to access the bid menu.  The operator is then prompted from other options menus.
The unique ID and password assigned to the operator protects the privacy of their bid, and prevents bogus bids from being entered.

ENTER A VENDING FACILITY MONTHLY REPORT

From the telephony system main menu, select 2 for the BEP monthly reporting system.   The operator is then prompted from other options menus.  The unique user ID and password protects the operator’s monthly report data.   An operator is able to enter data only for their assigned facility, and no other.
OPERATOR INFORMATION EXCHANGE LINE

From the telephony system main menu, select 4 for the BEP operator information exchange line.  The operator information exchange line is a means of providing information of interest to BEP licensees.  The information line is updated weekly.

OTHER MENU OPTIONS  
Change Password
To change password, press 3; The operator is then be prompted from other options menus.
User Options
For user options, press 4.  The operator is then prompted from other options menus.

38.
WHAT FEES MUST I PAY THE COMMISSION?
HOW THE SET-ASIDE FEE IS DETERMINED
Michigan’s BEP licensees are responsible to pay a monthly fee to the commission.  The monthly fee is known as the set-aside fee.  The set-aside fee is based upon net proceeds.  Michigan’s set-aside fee is 10 percent of net proceeds.  This fee is fixed by the commission board, with the active participation of the committee.  It can be changed, but any change must be submitted to the commissioner of the United States rehabilitation services administration for prior approval.  The change must also be included in each written vending facility agreement.  

Set-aside fees paid are added to the commission’s set-aside fund.  While the Randolph-Sheppard Act identifies several potential purposes for a state’s set-aside fund, Michigan uses its set-aside fund for the following purposes only:

   (a)  Maintenance and replacement of equipment.

   (b)  The purchase of new equipment.

   (c)  Management services.

The proceeds of the operation of each vending facility accrue to the licensee after the licensee has paid the operating costs and the set-aside fee.

MONTHLY PAYMENT OF THE SET-ASIDE FEE

BEP program rule 27 defines the operator’s responsibility regarding payment of the set-aside fee.  A licensee must make payment of the set-aside fee by the due date.  Set-aside fee payments must be postmarked by the twenty-fifth day of the month following the period covered by the associated report.  
The set-aside fee payment is a payment due the commission.  The commission does not accept partial payment for past due set-aside fee payments, liability insurance payments, or for repayment agreements that have been grandfathered in under R 393.27(4).

If a set-aside payment is postmarked after the due date, the reporting licensee is not eligible for promotion until 30 days after the time and date stamp of the delinquent payment.  In addition, a penalty of 50% of the monthly set-aside fee owed is assessed and paid with the next monthly report.  Billing for the 50% penalty payment is discussed later in this chapter.  

If an operator pays part of the SAF by the due date, but the balance is paid late, the 50% late set-aside fee penalty is charged on the late portion only.
While an operator may utilize a family member or an accounting or bookkeeping firm to complete and/or submit the monthly report, payment of the set-aside fee is the sole responsibility of the operator.
Failure to submit 2 or more payments during a 12‑month period results in commencement of license revocation proceeding.
REPAYMENT AGREEMENT PAYMENT

With the implementation of the October 1, 2004, BEP promulgated rules, operators are no longer permitted to enter into a repayment agreement with the commission.  If a payment for a repayment agreement, made before the effective date of these rules, is delinquent, then the reporting licensee is not eligible for promotion until 30 days after the time and date stamp of the delinquent payment.
NONSUFFICIENT FUNDS CHECK

Receipt of a nonsufficient funds check in payment for a set-aside fee or a repayment agreement is treated in the same manner as a delinquent payment.  A penalty of 50% of the monthly set-aside fee owed is assessed and must be paid with the next monthly report.

SET-ASIDE FEE BILLING PROCESS
The BEP bookkeeper accesses the BEP system daily to print and mail system generated set-aside fee (SAF) bills.  Two copies of the bill are mailed to the operator with a return address envelope.  The return address is a payment lock box designated exclusively for the Business Enterprise Program.  One copy of the bill must be returned with the set-aside fee payment for proper posting of the payment. 
The SAF bill and payment is received by the Department’s Receipt Processing Unit.  Upon receipt, the receipt date is stamped on the envelope, the bill is opened and validated, and the payments are batched and deposited.  All documentation is then forwarded to the BEP bookkeeper.
The bookkeeper enters the validated payment information into the BEP system by operator name, entering the postmark date as the received date.  The entry date, check number department validation number, the report month and year of the payment and the payment type are also entered into the BEP system.  The validated SAF bill, other enclosed documentation and the envelope are retained indefinitely.
If the payment is postmarked after the due date, the bookkeeper notifies the operator in writing that a 50% penalty has been assessed and will be added to the next SAF bill.
39.
HOW OFTEN DO I HAVE TO INVENTORY

MY SUPPLIES, PRODUCT AND EQUIPMENT?

EQUIPMENT

The equipment is to be inventoried on an annual basis by the Promotional Agent, or whenever a new operator takes over a facility.

MERCHANDISE
At the time an operator leaves a facility, an ending merchandise inventory is taken jointly by the outgoing operator, incoming operator, and the BEP Promotional Agent.

In order to assist with the determination of the cost of goods sold and to insure that proper inventory levels are maintained throughout the time that an individual operates a BEP facility, an inventory shall be required of each operator by December 31st of each year.  This inventory is to be completed using the following instruction:

1.  Item Description

2.  Quantity

3.  Unit Price

4.  Unit Price times Quantity (total of money assigned to item)

5.  Total of Complete Inventory

NOTE:  It is the operator's responsibility to assign Unit Price to each item and to extend the inventory so as to determine value for the entire inventory within that particular BEP facility/route.
STOCK ADJUSTMENT ‑ OVERAGE/SHORTAGE

Initial stock inventory amount may not be increased unless a significant business expansion occurs, expected to last for six (6) months, or additional product lines/services are added.

The formula for determining two‑week inventory is as follows:

Estimated, or actual if available, purchase costs for a one‑year business cycle divided by 26.

If a significant business expansion occurs, the formula for determining the amount of the additional inventory assignment will be the same as above, but based upon projected sales of the new business products/services for a one year business cycle.  This additional amount will be covered by the Commission initially, but added to the assigned inventory amount as a responsibility of an operator.

Both the initial inventory and the expansion inventory, if applicable, are added together to become the beginning assigned inventory amount for which the operator is responsible.

An itemized inventory of the expansion items will be added to the beginning inventory and attached to the vending facility agreement.

INVENTORY AND THE ANNUAL EVALUATION

The inventory alsoS play a role in the annual evaluation performed by the Promotional Agent.  The Promotional Agent determines whether or not the operator is:

a) maintaining an appropriate level of inventory for the facility sales;

b) determine whether the operator is maintaining the appropriate assigned two week inventory, and;

c) determine whether or not the operator is keeping too much inventory and incurring stock loss due to product going out of date before it is sold.

INVENTORY AND THE VENDING FACILITY MONTHLY REPORT

The operator is also required to submit a monthly beginning and ending inventory with each Vending Facility Monthly Report submitted.  The importance of maintaining an accurate inventory is discussed further in the chapter entitled, “How do I measure the success of my business?”.
PRODUCT FRESHNESS

The Michigan Department of Agriculture has amended its rules regarding product expiration date.  This rule, which potentially would increase the shelf life of products, states that all shelf stable goods (i.e., potato chip, soft drinks and candy) may be sold after the manufacturer’s sell by date as long as the quality of the product is not diminished.

While this rule permits licensee to keep product on the shelf longer and decrease stock loss due to outdated product, the practice does not satisfy the standards of the Business Enterprise Program.  Program standards, and past practice, dictate that whether a product is shelf stable or not, it must be sold within the manufacturer’s sell by date, or be removed from the vending facility shelves.  

It is the goal of the BEP to not only provide superior service, but also superior products to our customers.  Therefore, program standards regarding shelf stable product are kept at a level higher than required by Department of Agriculture rule.  Stocking only product within the manufacturer’s sell by date reassures customers that the product purchased is of the highest quality.  Such reassurance translates to increased sales and higher net proceeds.

 40.
HOW CAN I MEASURE THE SUCCESS OF MY BUSINESS?

There are several indicators that operators can utilize to measure the success of the BEP facility.  Those indicators are discussed below.

PROFIT PERCENTAGE EXPECTATION

Profit percentage expectation is a means of judging how well a BEP facility is performing.  It is a comparison of a facility’s net proceeds to its total sales.  The commission, with the active participation of the EOC, established profit percentage expectations for each facility type.  The goal of placing an increased emphasis on profit performance, is to increase each operator’s net income, the amount of money an operator takes home after all expenses and the set-aside fee is paid.   Following are the established profit percentage expectations by facility type:
Cafeterias:  


11%

Combined cafeterias:  17%

Dry facility (stand): 
11%

Highway vending:  
30%

Snack bars:


25%

Vending facility:

30%

Vending route:

30%

Profit percentage is calculated by dividing net proceeds by total facility sales.  
COST OF GOODS SOLD

Cost of goods sold (COGS) is another means of judging the success of a BEP facility.  COGS is the cost to a business to buy the product is offers.  It is calculated by adding the value of the beginning inventory to purchases and subtracting the value of the ending inventory.  In other words, it is the sum of expenditures for materials necessary to produce the products/services sold.
Maintaining an accurate inventory, then, is critical to having a COGS that provides reliable information.  And, the size of an inventory is directed related to COGS.  The larger the inventory, the higher is the COGS.  Keeping a trim inventory decreases the cost of goods sold. And, the lower the COGS, the more profit accrues to the business.  
Another way to use COGS as a measure of success is to represent it as a percentage.  To do this, divide the cost of goods sold by the total gross sales.  The cafeteria COGS goal is 38% to 42%.  Subway stores, for example, are expected to show a COGS percentage of 38% to 32%. 

A higher than expected COGS percentage may be an indicator of food quality, purchasing or shrinkage.    It could also indicate that the cost of a particular product may be increased, such as cheese, the facility offered a special. THIS SENTENCE DOESN’T MAKE ANY SENSE
INVENTORY TURNOVER
Inventory turnover rate is another means of judging the success of a BEP facility.  It is a measurement of the rate at which products are purchased by a business then resold to customers, in other words how many times in a month the inventory is turned over (resold).

In the Business Enterprise Program, inventory turnover is calculated by dividing the COGS by the ending inventory value.  Optimum turnover rate is 2 or more.

A high turnover rate creates more value.  A low turnover rate might indicate excess stock is on hand and may spoil or lose freshness, cash is tied up in inventory, sluggish sales, ineffective buying or vulnerability to falling prices.

41.
WHAT PARTICULAR RESPONSIBILITIES DO I HAVE IF I HIRE EMPLOYEES?
WORKERS DISABILITY COMPENSATION INSURANCE

Workers’ compensation is an insurance system, mutually beneficial to both employees and their employers.  It serves two basic purposes:

1. To provide benefits to employees who have suffered a work-related injury or illness; and

2. To protect employers from costly litigation over claims of work-related injuries and illnesses.

Benefits to the injured employee may include:
· Appropriate medical treatment

· Partial replacement of lost income in cases where an employee is unable to work for more than seven days (or death benefits paid to dependent survivors in the event of a fatal injury or illness); and

·  Vocational rehabilitation so the injured worker can return to gainful employment as quickly as possible.

Workers’ compensation is the oldest form of no-fault insurance.  First established in Germany in 1856 and adopted soon after by England and most of Western Europe, workers’ compensation insurance was enacted in Michigan in 1912.  By 1920, all but eight of the other states had passed workers’ compensation laws.

Workers’ compensation is “no fault” in the sense that benefits are paid without regard to who or what caused or contributed to an injury or illness that “arises out of, or in the course of, employment.”  Before this insurance system was established, an employer could be sued for negligence and could only defend himself/herself against such lawsuits by proving that the employee was at least partially at fault, that a fellow employee contributed to the injury, or that the employee assumed the risk of potential injury by accepting the job.

Michigan’s Workers’ Disability Compensation Insurance law requires all private employers have workers’ comp coverage if they employ 3 or more workers at a time, or have regularly employed at least one worker for 35 hours or more hours per week for 13 weeks or longer.  However, Business Enterprise Program rules require licensees hiring 1 or more full-time or part-time employees, obtain and maintain workers' disability compensation coverage according to Rule 393.24 (1)(m).   
The Workers’ Comp state law permits a waiver of this requirement under certain circumstances.  Businesses organized as a sole proprietorship (only) can request a waiver or exemption for family members working in the business.  The only immediate family members eligible for the exemption are spouse, parent and child.  It is the responsibility of the family member employee to seek the waiver directly from the Michigan Bureau of Workers’ Disability Compensation.  Employees of Business Enterprise Program facility operations structured as corporations are not eligible for a wavier.

WORKERS’ COMP DOCUMENTATION
The BEP licensee’s workers’ compensation insurance policy must name the commission on the certificate of insurance to document the licensee has coverage.  Naming the commission on the certificate of insurance also ensures the commission is notified if coverage is canceled or lapses.  Rule 51 (1)(f)  requires operators to provide annual proof of coverage which the commission shall retain on file, documenting  the licensee is in compliance with workers' compensation laws.

Workers’ Compensation Insurance information is available from the Bureau of Workers’ Disability Compensation web site:  www.michigan.gov/medc or at www.michigan.gov/wca.  These web sites include the Workers’ Compensation Guide.

 

One of the difficulties with acquiring workers compensation insurance in a small business is the initial premium of about $600.  This is a tough thing to do in a small business, and especially for a first time operator.  However, at the end of the year, the unused portion of the premium is refunded or credited to the employer’s next annual premium.  The Workers’ Compensation Guide include a section entitled, “Managing and Reducing Your Costs” to assist BEP licensees in administering this cost.  

UNEMPLOYMENT INSURANCE
Unemployment insurance protects workers who lose their jobs through no fault of their own. The funds used to pay workers who are covered under this type of insurance are accumulated from taxes on the wages of employees during their employment. Both state and federal unemployment taxes are paid by employers. No deductions can be made from an employee’s wages to cover these taxes.

Any business that employs one or more persons in Michigan is required to register with the Unemployment Insurance Agency (UIA) at 313.456.2180, or 800.638.3994 by the end of the month following the month in which it becomes an employing unit. All employers must register.  If a BEP licensee hires 1 or more full-time or part-time employees, Michigan law requires the employer to pay unemployment taxes.  BEP Rule 51(1)(f) requires the operator to provide documentation which the commission shall retain on file documenting the licensee is in compliance with unemployment tax laws.

Liable employers are required to pay state unemployment taxes quarterly at a rate based on a “required reserve” balance and any unemployment insurance benefits paid to employees. A new business will pay 2.7% of the first $9,000 of every employee’s wages for the first two years of liability (new employers in the construction industry may pay a higher rate). When buying a business or buying the assets of an existing business, the rate may be significantly higher.

The Unemployment Agency (UIA) produces an Employer Handbook with information about a variety of subjects. To obtain a copy of this publication, mail a $15 check or money order made payable to the State of Michigan (UIA) to: Unemployment Insurance Agency Handbook, Cadillac Place, 3024 W. Grand Blvd., Suite 13-600, Detroit, Michigan 48202 or you may call 800/638.3994. All orders must be prepaid. A handbook order form can be found at the Unemployment Agency website at http://www.michigan.gov/uia.

EMPLOYER TAXES
An employer must withhold income tax and the employee’s portion of social security and Medicare taxes. Also, as an employer, a BEP licensee is responsible for paying social security, Medicare, and unemployment (FUTA) taxes on employee wages. You must give employees a Form W-2, Wage and Tax Statement, showing the amount of taxes withheld from their pay.

INDEPENDENT CONTRACTOR OR EMPLOYEE 

The Internal Revenue Service (IRS) has identified a method for determining whether your worker is an employee or a contractor.  IRS Tax Publication 1779 provides further information to help you make this determination.  If after reviewing this publication, you are still not sure whether your worker is an employee or an independent contractor, get Form SS-8, Determination, of Worker Status for Purposes of Federal Employment Taxes and Income Tax Withholding. Publication 15-A, Employer’s Supplemental Tax Guide, provides additional information on independent contractor status.  This form is also available to your workers.

IRS forms may be downloaded and printed.  IRS publications, forms, and other tax information materials are available on the Internet at www.irs.gov and you may call the IRS at 1-800-829-3676 (1-800-TAX-FORM) to order free tax publications and forms.  From a fax machine, dial (703) 368-9694 and you will immediately get a list of IRS tax forms faxed back to you. Follow the voice prompts to get specific forms faxed to you. Call 1-800-829-4933, the Business and Specialty Tax Line, if you have questions related to employment tax issues.
The following information is taken from IRS Publication 1779 (Rev. 1-2005), Catalog Number 16134L, to help you in making your determination.
For federal tax purposes, it is important to distinguish between employees and independent contractors.  The courts have considered many facts in deciding whether a worker is an independent contractor or an employee. These relevant facts fall into three main categories: behavioral control; financial control; and relationship of the parties. In each case, it is very important to consider all the facts – no single fact provides the answer. Carefully review the following facts which may indicate your worker is an employee, not an independent contractor.
Behavioral Control
These facts show whether there is a right to direct or control how the worker does the work. A worker is an employee when the business has the right to direct and control the worker. The business does not have to actually direct or control the way the work is done – as long as the employer has the right to direct and control the work. For example:  if the worker receives extensive instructions on how work is to be done, this suggests the worker is an employee. Instructions can cover a wide range of topics, for example; how, when, or where to do the work, what tools or equipment to use.
Financial Control
These facts show whether there is a right to direct or control the business part of the work. For example:

a.
Significant Investment – if your worker has a significant investment in your work, the worker may be an independent contractor. While there is no precise dollar test, the investment must have substance. 

b.
Expenses – if your worker is not reimbursed for some or all business expenses, then the worker may be an independent contractor.

c.
Opportunity for Profit or Loss – if your worker can realize a profit or incur a loss, this suggests the worker is in business for him or herself and may be an independent contractor.
Relationship of the Parties
These are facts that illustrate how the business and the worker perceive their relationship. For example:

a.
Employee Benefits – if your worker receives benefits, such as insurance, pension, or paid leave, this is an indication that the worker may be an employee. 

b.
Written Contracts – a written contract may show what both the worker and the business intend. This may be very significant if it is difficult, if not impossible, to determine status based on other facts.

42.
WHAT IS MY RESPONSIBILITY IF

I AM THE VICTIM OF THEFT OR
IF MY EQUIPMENT FAILS?
In the event of theft, the operator is required to notify the proper law enforcement agency for their facility and is also required to inform the Promotional Agent as soon as possible.  The operator can be reimbursed for product loss in this situation.  Reimbursement is initiated when the operator submits an invoice listing the product that has been lost and the wholesale cost of those goods, as documented on purchasing invoices.  The reimbursement invoice must be countersigned by law enforcement or a building management official to verify the circumstances of the loss.  The operator will be reimbursed for the wholesale cost of the product that is stolen, but not for any of the monies that may have been lost.  Upon receiving word of a theft, the Promotional Agent will take whatever steps necessary to get all damaged equipment repaired within a reasonable time.

In the case of equipment failure or power loss, the operator is to notify the Promotional Agent as soon as possible.  The operator can be reimbursed for product loss in this situation.  Reimbursement is initiated when the operator submits an invoice listing the product lost and the wholesale cost of those goods, as documented on purchasing invoices.  The reimbursement invoice is countersigned by a building management official verifying the equipment failure.  The operator will only be reimbursed if the invoice includes the building management official signature.  The Promotional Agent will facilitate any necessary repairs in a reasonable time.   Our Memorandum of Understanding with the Department of Transportation requires malfunctioning highway vending equipment to be up and running within 24 hours.   For other facility types, malfunctioning vending equipment is to be up and running within 5 working days.
43.
DO I WHAT ARE MY RESPONSIBILITIES IN TERMS OF THE EQUIPMENT IN MY FACILITY?
The Vending Facility Agreement assigns the operator responsibility to maintain all of the equipment assigned to the facility.  The equipment is to be kept clean and in good operating order, free from debris and neglect.  Rule 24(1)(c)  requires licensees to take no action in derogation of, or inconsistent with, the title of the state of Michigan to the vending facility equipment.
Vending Facility Agreement Attachment A contains the following information:
1. Operator ID and name

2. Facility ID and name

3. Date of agreement

4. Agreement number

5. For each site within the facility (including Site ID and name?):

a. Type of equipment

b. Purchase price 

In the normal course of business, food service equipment requires repair, despite the licensee’s best efforts.  The repair process commences with the licensee.  A licensee is responsible to make a personal effort to make the repair.  A further discussion of the operator’s repair responsibility is contained in the section entitled, “What do I do if my equipment needs repair?”
EQUIPMENT REQUESTS

Two means are available for operators to request equipment.  The requests for equipment can be made in the course of discussion with the promotional agent during the annual evaluation and master plan process.  Or, an operator may submit a written request for equipment to the promotional agent in writing.  However, a request for a piece of equipment does not guarantee the commission will purchase the equipment.
While Rule 393.18 requires the commission to furnish each vending facility with adequate equipment suitable to the needs of the vending facility, this rule also notes all renovation or remodeling activities are subject to the availability of funds.  Business Enterprise Program purchases are subject to State of Michigan acquisition policies and procedures.  Each state contract let also includes the stipulation that the acquisition is subject to the availability of funds.

LICENSEE EQUIPMENT PURCHASES
Rule 19 stipulates the title to the equipment in each vending facility to be in the name of the state of Michigan.  Under some circumstances, equipment no longer needed in the program may be reassigned to a blind vocational rehabilitation consumer whose employment goal is an independent business.  Except as specified below, equipment purchased by a licensee without the prior written approval of the promotional agent shall neither be reimbursed by the commission nor allowed may remain in the facility.  
A licensee may purchase small equipment items without prior approval.  Small equipment items are defined as those items which may be purchased for under $75.00.  The equipment purchased must be directly related to the kinds of products sold and the type of facility to which the equipment is assigned.  Licensee reimbursement for the cost of equipment is optional at the discretion of the promotional agent.  Original invoices for the purchases must be submitted to the promotional agent if the licensee is to be reimbursed.

A licensee may purchase items that cost less than $500.00 only with the prior written approval of the promotional agent.  For these items that cost between $100.00 and $500.00, the licensee must following this purchasing procedure:

*
secure 3 written bids,

*
submit written documentation, including the time of the bid, the date of the bid, the company bidding on the equipment, and the cost, to the promotional agent.  
The commission cannot reimburse a licensee for equipment purchased if this written documentation is not provided.
An individual piece of equipment costing more than $500.00 can only be authorized by the promotional agent for purchase through the state purchasing system.  The commission cannot reimburse a licensee for the purchase of an item that costs more than $500.00.
LICENSEE REIMBURSEMENT FOR EQUPMENT PURCHASE

If a licensee has purchased a piece of equipment with the promotional agent’s consent, the following steps must be followed:

1. Promptly submit the equipment invoice to the promotional agent.

2. The equipment invoice must be the original document.  It must be legible, and contain all of the following information:

   
(a)  The signature of the licensee.

(b)  The equipment company's federal employer identification number.

  
(c)  The date of delivery.

  
(d)  The invoice number.

   
(e)  The name and address of equipment company.

(f)  An itemized list of charges, total amount paid, and total amount due. 
EQUIPMENT IN FEDERAL FACILITIES

The federal permit, as contained in Attachment H, identifies the equipment assigned to a federal BEP facility.  Neither the commission nor the operator is permitted to add or remove equipment from the facility unless the federal permit has been updated to reflect the change.
EQUIPMENT WARRANTIES

The primary responsibility for completion and submission of warranty registrations is that of the BEP area supervisor.  However, since the deductible will apply to any necessary repairs not covered by warranty due to lack of registration, it is in the best interest of the operator to follow up with the supervisor concerning the submission of such warranties.

44.
WHAT DO I DO IF MY EQUIPMENT NEEDS REPAIR?
REPAIR PROCESS
In an effort to keep equipment repair costs at a minimum, BEP licensees are encouraged to learn about the maintenance and repair of the equipment they operate.  And, as described above, operators are required to make certain repairs themselves, and assume responsibility for the purchase of certain parts.   In addition, operators are urged to try to repair the equipment themselves, based on their personal knowledge, via instruction from the BEP Trainer, or via instruction from a repair company specializing in the type of repairs needed.  

If, after an operator’s best efforts, he or she is unable to effect the repair, the operator must contact the BEP trainer.  The BEP trainer will arrange for the repair of the equipment.  However, the licensee is responsible to make any necessary arrangements to meet repair personnel at the site.

If the BEP trainer is unavailable to assist the operator, he or she must contact their promotional agent for prior authorization of the repair.   If neither the BEP Trainer nor the promotional agent is available, the operator must contact the BEP central office at 800/292.4200 for prior authorization.  If commission staff is unavailable for 36 hours from the first attempted contact by the licensee, then the licensee may authorize the repair up to $500.00.

The repair bill
Generally, repair bills are submitted directly to the commission for payment.  In the event it is not, the operator should forward the bill for the repair immediately.  The repair bill invoice must be the original document, it must be legible, and contain all of the following information:

1. The signatures of both the repair company representative and the licensee.
2. The company's federal employer identification number or, if a private person, the private person's social security number.
3. The department equipment tag number.
4. The date of repair.
5. The invoice number.
6. The name and address of the repair company.
7. An itemized list of charges, total amount paid, and total amount due.
8. A notation specifying if the payment is to be made to the licensee or to the vendor.

VENDING MACHINE REPAIR

Spare parts
To assist vending machine operators, the commission supplies appropriate spare parts:  

*
1 coin mechanism of each type necessary to operate the facility and 
*
other spare parts as determined necessary by the commission.
The commission keeps an inventory of spare parts to be available for just-in-time delivery to operators in need.

Repairs for which operators are responsible
In 2002, the Commission and the EOC worked together to identify vending machine repairs for which vending machine operators are responsible.  Consequently, operators must effect the following repairs.  The commission does not pay the following labor repair charges:
1.
Installation of helix motors.

2. Installation of helixes and pack pushers.

3. Installation of coin mechanisms.

4. Removal of coin jams.

5. Installation of bill validators.

6. Removal of bill jams.

7. Installation of computer boards on all snack machines except Rowe 4900's.

8. Any cleaning, including blowing out compressors on vending machines, coolers, and freezers.

9. Installation of locks.

10. Installation of FastCorp dividers and bins.

11. Installation of price and selection tags.

12. Installation of product labels.

13. Installation of display lighting and starters.

14. Installation of water filters.

15. Any labor costs associated with water valves caused by improper use of the Vendfriend (must be noted on repair invoice).

16. Installation of coffee and syrup pop product canisters. 

17. Any labor cost to refrigeration units caused by neglect.  This must be clearly noted on repair invoice.

18. Installation of brew filters, screens, and O rings.

19. Cleaning of bill changer hoppers.

20. Price setting and programming of vending machines.

In addition, vending machine operators are also responsible for the following parts.  The commission does not pay for these parts:

1. BEP provides one set of matching vending machine locks per location.  Any subsequent lock sets must be purchased by the operator.

2. Padlocks are purchased one time per location.  Additional padlocks must be purchased by the operator.

3. Helixes that otherwise are available at the warehouse.

4. Vending machine display lights and starters.

5. Price selection and product labels.

6. Water filters for hot or cold beverage vending machines.

7. Brew filters, screens, and O-rings.

8. Replacement of Eaton water valves that could have been rebuilt.

9. Any parts related to Eaton valves due to improper use of a Vend Friend.

10. Fast Corp dividers and bins.

11. Coffee and syrup pop vending machine product canisters.

12. Assorted screws, nuts and bolts.
13. Failure to return any vending machine part for which a credit can be issued.

WARRANTY REPAIRS

New equipment is covered by a warranty.  If a new piece of equipment requires repair, the operator must be in touch with the promotional agent to make sure the equipment is repaired and fully usable prior to the end of the warranty period.  The operator must not make the repair, nor is the operator authorized to contact a repair company to do the work.  A new equipment warranty may invalidated if a repair is completed by an unauthorized repair company.  It is recommended the promotional agent put repair warranty info on a sticker inside the machine.  
BEP REPAIR DEDUCTIBLE POLICY
Operators are responsible to pay a repair deductible on each equipment repair effected.  The repair deductible is calculated by multiplying the previous year's actual or, for locations where documentation is incomplete, estimated gross sales by a factor established by the commission board, with the active participation of the committee.  As of this writing, the repair deductible is calculated by multiplying the previous year's actual or estimated gross sales by .0005.  For newly established locations, an estimate of gross sales is used.

Application of the repair deductible
The operator repair deductible is applied only to labor and travel charges.  The repair deductible is not applied to parts.  The commission pays for all parts, except those identified in the Vending Machine Repair Policy.  The commission also provides some spare parts, as it determines necessary.
The operator deductible does not apply during the first thirty (30) days after an operator transfers facilities.  Nor does the operator repair deductible apply, for the first thirty days, to equipment transferred into the facility.  For new operators, deductibles do not apply for the first sixty (60) days.

Facility and utility repairs
Repairs to facility structure and utilities are referred to the Commission for action.  If the needed repair is an emergency and requires immediate attention, contact building personnel.

45.
WHAT MUST I DO IF MY EQUIPMENT NEEDS TO BE MOVED?

In the event any equipment needs to be moved, the operator must discuss the matter with the Promotional Agent (commonly called the P A) prior to any move taking place.  If the equipment is to remain at the site, the operator may make whatever arrangements agreed upon with the PA in order to facilitate the move.  In the event the equipment is being taken off of the premises, the P A must facilitate all moves and work within the contracts of the state.  All equipment moves must maintain the level of service agreed upon in the building agreement, and are subject to Administrator approval before taking place.

46.
WHAT QUALIFIES A LOCATION OR A SITE TO BE A VENDING FACILITY?
The commission, while working with the EOC, can look to develop new facilities on both mandated and non-mandated locations.  The criteria for the establishment of a new facility is the expected income for the facility is 120% of the Federal minimum wage calculated at a 40 hour work week.

If a potential concession is not expected to return to the licensee at least 120% of the applicable current federal minimum wage based on a 1-year business cycle, then a satellite site may be established.  A determination to establish a satellite site shall be made by the commission with input from the Locations and Repair subcommittee of the committee.

If a concession or a potential concession does not meet the requirements stated in subrule (1) of this rule, the concession or potential concession may become a satellite of an existing concession.  The satellite shall be in the immediate vicinity of the existing concession.  This subrule does not apply when a potential satellite is part of an existing facility as defined in 20 C.F.R. §395.1(h)(A).

A satellite shall not be established unless the state licensing agency determines the facility will produce revenues in excess of costs. A value shall be assigned to all unpaid labor based upon the prevailing wage rate for people in the community doing the same or similar work, which shall be determined from information provided by the Michigan unemployment agency.  A licensee shall produce an acceptable written plan that shall include all of the following information:

   (a)  The number of additional employees.

   (b)  The amount of storage space.

(c)  The level of service to be provided to customers (visits per day).

(d)  The means to be utilized for transporting stock, for example, hand cart, car, or van.


If no licensee in the immediate area submits a profitable plan for a satellite, then the administrator may, if practical, arrange for a private vending company to provide the requested services on a contractual basis and to forward the commissions as unassigned vending machine income to the set-aside account.  At the end of a 1-year business cycle, each unassigned facility contract shall be reviewed to determine whether the facility may be established as a satellite vending facility or a separate facility.

When a concession that has satellites is to be placed for bid, the satellite or satellites shall be evaluated to determine whether each satellite can be an independent concession as described in subrule (1) of this rule.

Preference shall be given in the assignment of equipment and other resources to state and federally mandated facilities and to other existing facilities. 

The vending facility agreement shall be amended each time a site is added to or removed from a facility.

47.
WHAT IS UNASSIGNED VENDING INCOME?
Occasionally, vending sites are established on federal property not assigned to BEP licensees.  Under these circumstances, the commission receives income from these vending sites on federal property.  The Randolph-Sheppard Act specifies several ways in which these funds may be used.  In Michigan, program rule 20 identifies the manner in which this income is utilized.  Unassigned vending income is added to the program’s set-aside funds.   Unassigned vending income can also used be used to reimburse licensees for their loss of merchandise due to theft or equipment failure.  This process is described in the chapter of this manual entitled, “What is my Responsibility if 
I am the Victim of Theft or If my Equipment Fails?
48.
WILL THE COMMISSION HELP ME IF
I WANT TO LEARN MORE ABOUT MY JOB OR

OF I NEED ADDITIONAL TRAINING?

It is the mission of the Business Enterprise Program to maximize the net proceeds of each vending facility to ensure continuing employment for succeeding blind licensees.  Program rule 44 discusses training for BEP licensees.  

The program fulfills its mission statement by providing reasonable systematic assistance and in-service training in these areas:

 1.
Recordkeeping and reporting.

 2.
Selecting and purchasing of suitable merchandise.

 3.
Maintaining a clean and attractive vending facility.

 4.
Proper cleaning, cleaning products, maintenance, and sanitation of equipment.

 5.
Utilization of sound business practices and methods.

MEANS OF TRAINING
If a licensee and his or her promotional agent have identified specific training needs that would improve the management of a vending facility, then the promotional agent may arrange for the training.  The following training is authorized:

 1.
Classroom training at the Michigan commission for the blind training center in Kalamazoo.
2.  On-the-job training, either at a licensee's facility or at another program facility.

   3.  Regional group training classes.

   4.  Training provided by a third person that is approved by the commission or training provided by another preapproved source.
TRAINING COST REIMBURSEMENT
The commission will reimburse licensees for the cost of training under the following conditions only:
1.  The training improves management skills related to current operation or leads to upward mobility within the program.
2.  The training was requested in writing and preapproved by program staff.

3.
The training is completed successfully.
COMMISSION SPONSORED TRAINING
Occasionally, the commission will offer group training for licensees.  At a minimum, ongoing vending machine training will be offered periodically.  All commission-sponsored group training activities will be announced on the operator information exchange line or by other appropriate means.
UPWARD MOBILITY TRAINING  
BEP licensees can receive upward mobility training.  This activity is authorized under the Randolph-Sheppard program.  Such training may include further education and additional training or retraining for improved work opportunities.  Upward mobility training includes training a vending facility licensee to become a cafeteria facility licensee, which is appropriate upward mobility training.
The process commences when the operator makes such a request to the BEP promotional agent.  The promotional agent may contact the Vocational Rehabilitation (VR) program for the purpose of generally discussing the availability of such assistance.  However, it is the licensee’s responsibility to contact the VR program to open a case for the operator.   
Upward mobility training is also discussed in the chapter entitled “What Happens when I Assume Responsibility for a New Facility?”. 

TRAINING POINTS FOR THE OPERATOR SELECTION SYSTEM

The Operator Selection System awards points to licensees for participating in various training.  Points are awarded for training completed on or after 10.1.1994. Licensed operators are awarded 2 points for each required training session attended (e,g., annual workshop) and 3 points for each voluntary session attended (e.g., college class).  Only 1 point is awarded for voluntary attendance at a food show, maximum 2 food shows per year.  Note that training does not include the initial, basic vending stand training.
The award of points for voluntary training is sanctioned by the EOC Training Subcommittee.  Operators requesting voluntary training or food show points must make the request in writing to the EOC Training Subcommittee Chair(s).  The report must include:  name or type of training, training date, trainer or agency providing the training, a paragraph summary of the training, what was learned in the training, and how it will be implemented in the business.  The EOC Training Subcommittee Chair(s) are, in turn, responsible to advise the BEP Program Administrator of their decisions in such matters.

OPERATOR RESPONSIBILITY
While the Commission provides various training opportunities for BEP licensees, is the responsibility of the program licensee to make all training requests.

49.
WHAT BUSINESS RESOURCES OR SUPPORT SYSTEMS OUTSIDE THE COMMISION ARE AVAILABLE TO ME?
The Commission provides a high level of support to operators.   These resources are by nature limited and sometimes outside organizations will have better information or support in a particular situation.  All operators are encouraged to become involved in community, state and national organizations related to the food, vending and snack business.

PROFESSIONAL ORGANIZATIONS
The Randolph-Sheppard program is unique and has many aspects not of common knowledge to community or other organizations.  For this reason, blind people have organized Randolph-Sheppard related professional organizations.  The two largest are the National Association of Blind Merchants and the Randolph-Sheppard Vendors of America.  You may contact them as follows.

National Association of Blind Merchants (NABM) – blindmerchants.org

The National Association of Blind Merchants is a membership organization of blind persons employed in either self-employment work or the Randolph-Sheppard

vending program.  They provide information regarding rehabilitation, social security, tax, and other issues which directly affect blind merchants. The National

Association of Blind Merchants serves as an advocacy and support group.

Contact Information for NABM

1223 Lake Plaza Drive

Suite D

Colorado Springs, CO 80906

kevanworley@blindmerchants.org

719/527.0488

Randolph-Sheppard Vendors of America (RSVA).  –www.acb.org/rsva/
The Randolph-Sheppard Vendors of America is a national membership organization, composed of blind and visually impaired vendors.  RSVA is committed to improving the working conditions of blind vendors by promoting their independent and effective participation in the systems which serve them, as well as in all material aspects of their work.

Contact information for RSVA
R.S.V.A. National Office
1808 Faith Place Suite B

Terrytown, LA   70056.4104

504/368.7785

email Kim Venable at rsva@juno.com
Michigan Economic Development Corporation
The Michigan Economic Development Corporation (MEDC) can put small business owners in touch with support organizations around the state.  Online, MEDC is accessed at www.michigan.gov.  As of this writing, The Guide is found by clicking on Business and Economic Growth (left side of screen), then click on Business Guidebooks (left side of screen), and then click on #2, Start a Business (left side of screen).    Or, you can call MEDC at 888/522.0103.  

50.
HOW DO PROMOTIONS AND DEMOTIONS

OCCUR IN THE PROGRAM?

BEP Program Rule 47 addresses licensee promotions and demotions.  

PROMOTIONS

Promotional opportunities are available within the Business Enterprise Program. Promotions occur when an eligible operator bids on, and is awarded, an available larger or more complex facility.

Operators assuming responsibility for a new, larger and/or more complex facility may be eligible for upward mobility through the vocational rehabilitation program.  You must contact your V R counselor and mutually develop a plan for upward mobility.
More details about upward mobility can be found in the section titled, “What happens when I assume responsibility for a new facility”.

DEMOTIONS
Occasionally, upon mutual agreement between a licensee and the commission, the licensee may elect demotion to another vending facility.  This option may be offered rather than continue the license revocation process.  The offer of a demotion may be made by the commission, or may be made at the recommendation of an administrative law judge.  The parameters or criteria of the demotion agreement are formalized in a written document which is signed by both the demoted operator and the commission.  This demotion agreement identifies the type of facilities which the demoted operator is permitted to operate.
Following are the parameters under which an operator demotion occurs:

1. An available facility is placed on the bid line.
2. The demoted operator places a bid on the available facility.

3. Bids are evaluated according to the operator selection process.  The demoted operator is eligible to bid only on facilities that meet the criteria established in the demotion agreement.
4. If bids from all other licensees are ineligible, no potential operators bid, and/or all eligible bidders turn down the facility, it is awarded to the demoted operator.
If a facility is not available, then the licensee shall be removed from the present facility.  The licensee's name shall be placed on the potential licensee's list until a facility is available, and the bid process described immediately above is followed.
51.
WHAT MUST I DO IF I NEED TO TAKE A LEAVE OF ABSENCE?

BEP Rule 35 outlines the conditions that apply to each kind of leave of absence available in the Business Enterprise Program.  

APPLYING FOR A LEAVE OF ABSENCE

An operator wishing to take a leave of absence must apply in writing to the BEP Administrator for the leave of absence.  The written request must include the reason or reasons for the leave.  The BEP Administrator must respond to the request in writing.  The Administrator’s response, either approving or denying the request, must cite the appropriate BEP rule and/or subrule.  

SHORT TERM LEAVES OF ABSENCE

14 to 29 Days
If an operator is to be absent from his or her vending facility for more than 14 days, but less than 30 days, then the operator must contact their promotional agent by telephone to request the short term leave.  If the promotional agent is not available, the operator must leave a voice mail message.  During the operator’s short absence from the facility, the facility must still be operated in accordance with the hours of operation identified in the vending facility agreement.  Operator absence from a facility does not justify closing the facility.  Finally, the vending facility is reserved for the same operator upon the operator’s return only from an approved short-term absence.  
30 to 60 Days
If an operator is to be absent from his or her vending facility for 30 days or more, then the operator must do all of the following:

1. Notify the promotional agent by telephone and in writing.
2. Give the promotional agent a written plan by which his or her vending facility is to be operated and maintained according to the program rules and regulations during the operator’s absence.

3. If the reason for the absence is illness or injury, the operator shall provide the promotional agent with a physician’s statement.  If the absence extends beyond the time identified in the doctor’s statement, then the promotional agent must request any needed further updates.  The commission may, at its own expense, request a second opinion.  The commission will treat any physician statement as confidential.  
Again, the vending facility is reserved for the same operator upon the operator’s return only from an approved short-term absence.
GENERAL LONG TERM LEAVE OF ABSENCE CONDITIONS

Unless otherwise stated in the rules, an operator may not be absent from his or her vending facility for more than 60 consecutive days in a calendar year.  If an operator must be absent from the vending facility for more than 60 days, the operator must apply for a leave of absence.  

The seniority of an operator commencing a leave of absence is frozen as of the date the leave commences.  The vending facility of an operator taking a long term leave of absence is not reserved for the same licensee upon return from the absence.  An operator taking a leave of absence is responsible for obtaining information regarding his or her retirement status and benefits. 

52.
CAN I TAKE A MATERNITY OR PATERNITY LEAVE OF ABSENCE?
Following the general guidelines contained in rule 35, an operator may take a leave of absence for maternity, paternity or adoption reasons.  A maternity/paternity/adoption leave of absence can commence no more than 3 months before the baby’s expected delivery or adoption date.  And, it may not last any longer than 6 months after the birth or adoption.
53.
CAN I TAKE A LEAVE OF ABSENCE FOR ILLNESS OR INJURY?
Following the general guidelines contained in rule 35, an operator may take a leave of absence for reasons of illness or injury.  A medical leave of absence is normally granted for as long as 6 months, and an extension may be granted for 6 more months.  It is generally not granted for more than 12 months in total.
A physician’s statement, or report, must accompany the operator’s request for a medical leave of absence.  The doctor’s statement is used to ensure the licensee on leave is using the leave for illness or injury.  The commission will treat the doctor’s statement as confidential.

An operator returning from an extended sick leave shall submit a doctor’s statement certifying the operator is able to return to work.  On the basis of that certification, the operator may begin active bidding.  
54.
CAN I TAKE A LEAVE OF ABSENCE FOR EDUCATION?

Following the general guidelines contained in rule 35, an operator may take an educational leave of absence.   An educational leave of absence may be granted for up to 5 years under the following conditions:
1. The licensee must have worked continuously in BEP for 3 years.

2. While on the educational leave of absence, the licensee shall maintain full-time student status as defined by the school’s policies.  When returning to the program, the licensee shall provide confirmation of full-time student status during the educational leave.

3. If the student is inactive (i.e., not licensed) in the program for 3 or more years, the student must take the BEP manager training again before re-entering the program.
55.
CAN I TAKE A GENERAL, OR PERSONAL, LEAVE OF ABSENCE?

Following the general guidelines contained in rule 35, an operator may take a general, or personal leave of absence for one year.  In order to do so, the operator:
1. Must have worked continuously in BEP for 3 years.

2. May not bid on another facility until the accumulated leave time, added to his or her time in the most recent vending facility, equals 6 months from the date the operator signed a Vending Facility Agreement for the last facility.

56.
CAN I TAKE A LEAVE OF ABSENCE TO TRY SELF-EMPLOYMENT?
Following the general guidelines contained in rule 35, an operator may take a 5 year (maximum) leave of absence to try self-employment outside the Business Enterprise Program.  Operators contemplating a self-employment leave of absence are encouraged to become thoroughly familiar with BEP Rule 40, Leave of absence for self-employment, contained in Appendix D of this Manual.
REQUEST FOR SELF-EMPLOYMENT LEAVE

An operator having at least 3 years of BEP service may request a self-employment leave of absence.  The request for the leave must be submitted to the program administrator in writing.  It must be submitted at least 60 days prior to the expected leave date.
A request for a self-employment leave of absence shall include evidence that self-employment outside the program is expected.  Evidence may include any of the following:  
1.
The filing of papers for an assumed business name.

2.
Approved franchise papers.
3.
New business purchase agreement.
4.
Location of business.

5.
A loan agreement.
6.
Permit or licenses.

In addition, all set-aside fee, insurance fees, repayment agreement payments, loans and applicable state and federal taxes must be current at the time the leave of absence is granted.

A committee will be formed to consider the leave application.  The committee will be comprised of the program administrator, the EOC chair and the chair of the promotion and seniority subcommittee.  This ad hoc committee has 15 business days to approve or deny in writing the request.  The written response to the request will contain the applicable rule for approving or denying the request.  

RETIREMENT BENEFITS
If the leave is approved, it is the operator’s responsibility to contact the State Employees Retirement System to obtain information regarding applicable information regarding retirement status and benefits.  State retirement credit stops at the time the leave of absence commences, and resumes when the operator returns to the program.
MAINTAINING SELF-EMPLOYMENT LEAVE OF ABSENCE STATUS
If, at any time during the leave of absence, evidence comes to the attention of the administrator that 1 or more of the criteria in Rule 40 have not been met, then the administrator shall request the committee convene a review panel to review and ascertain the facts of the case within 15 calendar days.  After the panel's review, its recommendation shall be forwarded within 15 calendar days to the administrator for a final decision.  If it is determined the licensee has violated the criteria, then the leave of absence shall be immediately terminated and license revocation proceedings shall commence.

A licensee shall pay all set-aside and insurance fees before the due date of the month following the month in which the leave is given.  Without exception, a licensee shall pay any other monies due to the program in full within 30 calendar days after the administrator notifies the licensee in writing, of the obligations.  A licensee shall pay all wholesalers and suppliers who have supplied goods and services at a program vending facility in full or pursuant to any agreement made between the licensee and the supplier.

RETURN FROM SELF-EMPLOYMENT LEAVE

Before an operator may return to the program, the licensee must totally liquidate any business connections outside of the program.  When requesting reentry into the program, the person must submit copies of his or her internal revenue service schedule C (sole proprietorship) tax form for each tax year that he or she was on leave to verify that the leave was used for the purpose granted. The provisions of Rule 42, Return from leave of absence, also apply to a self-employment leave of absence.
If an operator is inactive (i.e., not licensed) in the program for 3 or more years, the operator must take the BEP manager training again before re-entering the program.

57.
WHAT MUST I DO TO MAINTAIN MY LEAVE OF ABSENCE STATUS?
BEP rules 35, 36, 37, 38, 39 and 40 describe the types of leaves of absence that are available to BEP operators.  And each rule describes the conditions of each type of leave of absence.  An operator on a leave of absence is responsible to maintain those conditions.  If evidence of any of the following comes to the attention of BEP program administration, then the individual may return to the program as a potential operator having no seniority:

1. An operator commencing a leave of absence must pay all set-aside and insurance fees before the due date of the month following the month the leave began.  For example, if the leave began on February 20, 2006, the February 2006 monthly report is due by March 15, 2006 and the February 2006 set-aside fee must be postmarked by March 25, 2006.

2. Any other monies due the program must be paid within 30 days of written notification by the program administrator.

3. The operator must pay in full all wholesalers and suppliers who provided any goods or services to a BEP vending facility in accordance with the wholesaler or supplier’s terms and conditions.

58.
WHAT MUST I DO TO RETURN FROM A LEAVE OF ABSENCE?
While Michigan BEP licensees have the opportunity to take a leave of absence if necessary, an operator’s facility is not held in reserve for their return.  

When contemplating a return to the program from a leave of absence, an operator is responsible to become familiar with, and meet, all program requirements added since the operator began the leave of absence.  This requirement can be satisfied by meeting with the BEP Manager and/or Trainer.  Once that is accomplished, the licensee may re-enter the program by bidding on any locations announced on the bid line.

An operator returns to the program from a leave of absence bids with the same amount of seniority they had when the leave of absence began.  Seniority does not begin to accrue again when the operator begins bidding.  The last evaluation given to the operator before the leave of absence began is used in the evaluation of points for the Operator Selection System.  

The leave of absence does not terminate, and seniority does not begin to accrue again until the licensee signs a new vending facility agreement.  
59.
WHAT RETIREMENT BENEFITS DO BEP LICENSEES HAVE?
For purposes of retirement only, licensed BEP operators participate in the State Employees Retirement System.  Depending on the length of time an operator has been licensed, he or she will participate in either the Defined Benefit Retirement Program or the Defined Contribution Retirement Program.

DEFINED BENEFIT
The Defined Benefit Retirement Program is a retirement pension offered by the State of Michigan to licensed operators who entered the program prior to March 31, 1997, or who were employed by the State of Michigan prior to that date. The amount of retirement benefit received at the time of retirement is determined by an average of the amount earned by the operator during the three consecutive years of highest earnings, times 1.5 percent, times the number of years of program seniority.  Ten years of seniority (or service) is required to be vested for retirement in this plan.  The age at which an operator can retire is based on a formula of years of seniority, plus age, equals 80.   The minimum requirement age is 55.  The defined benefit retiree receives health insurance benefits, paid at 100 percent by the state.

DEFINED CONTRIBUTION
The second type of retirement benefit is called Defined Contribution.  The Defined Contribution Plan applies to operators who entered the program on or after March 31, 1997.  This plan is structured around a 401(k) retirement account.  The State of Michigan contributes to the retirement account an amount equivalent to 4 percent of earnings.  The operator may also contribute to this account.  The State will also match the operator additional contribution up to 3 more percent of the operator's contribution.  Operators are fully vested in this retirement program after only four years.  For each year of service (in the first four years), the operator accrues 25% vestment in the retirement system.  A year of service is equivalent to 2080 hours of service.  Retirees receive health insurance benefits, and the amount paid by the state is based on a 3 percent per year formula.  For example, if an operator works for 30 years, 90 percent of health insurance benefit is paid by the state.

60.
WHAT IS THE ELECTED OPERATORS COMMITTEE

(EOC)?
ACTIVE PARTICIPATION

The Randolph-Sheppard Act requires the Commission provide for the active participation of BEP operators in the commission’s administrative decisions regarding the Business Enterprise Program.  The means for active participation is the Elected Operators Committee, commonly called the EOC.

THE ELECTED COMMITTEE
The Elected Committee recommends policy directly to the Commission Board and has authority to use due process to oversee the implementation of policies.  This model not only provides clear roles for all parties, it also provides direct involvement of the operators in BEP administration.  Appendix D of this Manual contains Michigan’s promulgated Business Enterprise Program rules.  The rules clarify the process for active participation and include a definition for active participation.  The BEP is susceptible to conflict and this model provides a way to mediate conflict as it arises and to reduce conflict by role clarification.  

Historically, the Michigan BEP has practiced active participation taken from a model of representative government and separation of powers.  The Michigan model recognizes the elected committee is empowered by the Randolph-Sheppard Act and through the votes of the operators has the right to speak for all operators.  

Further, it is understood the Randolph-Sheppard Act expects the agency to exercise its duties to administer the program.  The active participation comes at the interface of these two concepts.

Appendix J of this Manual contains the EOC By-Laws.  Briefly, the Elected Committee is an 11 person board elected by the operators.  The EOC has a Chairman and Vice Chairman.  The committee develops its policies through sub-committees organized according to topic areas (i.e., Promotion and Seniority, Locations and Repairs, etc.).  These Subcommittees meet as needed to work on issues and develop proposals to be considered by the Elected Committee.  The Committee meets quarterly or more often if needed.  Commission staff ordinarily participate in both subcommittee and Committee meetings.  The meetings are conducted by the chairpersons of the various sub-committees and the EOC chair.  Staff does not vote, but routinely is fully included in all discussions. 

The Elected Committee has a formal opportunity at nearly every Commission Board meeting to present recommended policies.  These may be new policies or modifications of existing policies.  Once the Commission Board has adopted a policy it becomes official Commission policy and staff is bound to carry out the policy.

The EOC raises issues, or the BEP staff brings issues to the Elected Committee for consideration.  Issues are worked on in sub-committee and then, if a recommendation is made, the recommendation is deliberated by the full EOC.  If the EOC makes a recommendation it is automatically brought to the Commission Board for review.  The Board may form new policy, may ask the Committee for more development or may choose not to adopt the recommendation.  In the case the Board chooses not to adopt the recommendation, the board must provide a written explanation of its decision to the Committee within 15 days.

After a policy has been adopted, it is the right of any operator to request an administrative review on any decision of the agency.  Thus, there is a due process to assure the BEP is carrying out the policy it has developed through active participation.  

This is not a “micro management” model of active participation.  This model assigns roles for the Elected Committee and the BEP staff.  There is an on-going communication between the Committee and the BEP staff regarding specific issues, however, responsibility for implementation of policies is the exclusive role of BEP staff.  Again, the due process guarantees of the Randolph-Sheppard Act are the check and balance mechanisms that assure ongoing active participation.

61.
HOW DO I RESOLVE A DISAGREEMENT

WITH THE COMMISSION?

WHAT IS DUE PROCESS?

The Randolph-Sheppard Act is unique and powerful in its protection of due process rights of participants in a federal/state program.  The law provides for a multi step due process system for the purpose of resolving disputes between the State Licensing Agency (SLA) and the operator, the operator and the SLA and the SLA and the federal building grantor.  

The commencement of the due process system is dependent on the role of the complainant.  To understand this point, it is necessary to understand the concept of "standing."  Standing means the right to bring about an action under due process.  This is dependent on the relationship among the parties.  There are 2 primary documents which establish these relationships.  

First is the permit.  The permit is an agreement with a building granting authority.  Permits are established between the SLA and the building grantor.  The permit details the space allowed for the facility, the hours of operation, the products to be sold and the equipment to be used.  The permit is similar to a lease except there is no rent paid.

The second document is the Agreement.  The Agreement is between the operator and the SLA.  This document contains the elements from the permit as above.  It also incorporates other requirements of the program, such as insurance requirements, agreement to pay set-asides and suppliers.  These are examples of items in the Agreement.  Any Agreement may have these and more stipulations.  The signature of the parties creates a relationship that connects the operator to the agency and commits both parties to certain obligations.  

Obligations conveyed in the Agreement are classified in a hierarchy of levels.  The first level of hierarchy is federal law.  The second level of hierarchy is federal rules.  The third level of hierarchy is state law.  The fourth level of hierarchy is the state rules.  The fifth level of hierarchy is policies of the Commission not specifically stated in the first 4 levels.  Such issues as hours of operation and products to be sold fall in the last category.  No policy may violate any of the preceding levels and likewise up the hierarchy.  State law or rules may not violate the federal law or rules.

WHAT IS THE PURPOSE OF DUE PROCESS?
The purpose of the due process system is to resolve disputes under the areas above.  Issues outside these areas may not be resolved through the due process system. There may be a legitimate problem, but unless it is covered under the Randolph-Sheppard Act and its subsidiary levels, the due process system is inappropriate for resolution.  In such circumstances, the complainant must use some other venue such as local, state or federal court.  Civil Rights complaints are one such example.  In Michigan, Civil Rights complaints are to be resolved through the Michigan Department of Civil Rights.

WHAT ARE THE STEPS OF DUE PROCESS?

Due process is an organized, systematic means of presenting points of view and seeking a third party to consider and help resolve those differences. 4 formal levels of complaint exist.  Complaints must follow this order.

1. Administrative Review.

2. Administrative Hearing.

3. Federal Arbitration.

4. Federal Court.

Prior to engaging in the formal process, operators who have a complaint are strongly encouraged to resolve it with agency staff in an informal way.  Most often, differences can be resolved with a simple phone call or during a visit from the Promotional Agent.  This is the simplest, most time efficient and inexpensive way to resolve issues.

WHAT ARE THE FORMAL STEPS OF DUE PROCESS?

The following chapters describe the formal steps of due process.  It must be noted the rules provide operators are entitled to representation.  A licensed operator may choose to represent him or herself.  According to the rule, the Committee may act as your representative, at the request of the licensed operator.  Finally, a licensed operator may wish to acquire the services of an attorney.
62.
WHAT IS AN ADMINISTRATIVE REVIEW?
Administrative Review
The initial step of due process, or the grievance procedure, is an administrative review, as detailed in Rule 55.  The process is initiated when an operator submits a written request for a review to the MCB hearings coordinator.  

A licensee requesting an administrative review must do so within 15 working days from the date of the mailing, or the receipt, of notification of the commission action sought to be reviewed.  The review is conducted by a member or members of the administrative staff of the commission who have not directly or indirectly participated in the commission action in question.  The written request for an administrative review must contain a description of the complaint and the remedy that is sought:

 1.
The action with which the complainant is dissatisfied and the date of the action, that is, a detailed description of the issue.
 2.
The promulgated rule that has been violated or a statement of the injury incurred by the complainant.

 3.
A proposed remedy to the complaint.  It is important to include your solution to the problem.  What would happen to resolve the issue?
The written administrative review request is directed to the MCB Hearings Coordinator for an administrative hearing within 15 working days from the date of the mailing, or the receipt, of notification of the commission action sought to be reviewed as established by Program Rule 393.56(2).  On the sixteenth (16th) day, the request is considered untimely and is denied.
Written requests for administrative reviews are forwarded to the MCB hearings coordinator in any of the following ways:

Via U. S. Mail:
Hearings Coordinator

Michigan Commission for the Blind
P.O. Box 30652

Lansing, MI 48909

Via facsimile:

517/335.5140

Via e-mail:

burdgickj@michigan.gov
The coordinator schedules the review.  It may be held at a time and place near the operator.  It must be held during business hours in a Commission or other state office, mutually agreed upon by the operator and the SLA.    In arranging the meeting, the hearing coordinator includes:

1. The operator bringing the complaint, and if the operator chooses, an advocate

2. Relevant SLA staff
3. A third MCB staff person who conducts the meeting.  
During the meeting the licensed operator, the complainant, presents his or her complaint.  The operator explains how the complaint conflicts with policy, rule or law and suggests or requests a specific action that will correct the problem.  The MCB staff person listens to the complaint and then asks the SLA for its position.  Having heard both sides of the issue, the MCB staff person will seek a meeting of the minds that will resolve the issue.  Any resolution must conform with established policy, rule or law.  

Following the Administrative Review, the MCB staff person will document in writing the conclusion of the review, as follows.  If a mutually agreeable solution has been reached, the MCB staff person includes the details in the summary document and sends it to the SLA and the operator for implementation.  The best solutions follow the SMART principle.  That is, they are Specific, Measurable, Achievable, Realistic and Time driven.  If no resolution was reached, the MCB staff person includes that information in the summary of the review, noting the differences, which is sent to the SLA and operator.  
63.
WHAT IS A COMPLIANCE REVIEW?
When the SLA determines a licensed operator has violated the requirements of the Randolph-Sheppard Act, the federal regulations, Public Act 260, BEP promulgated rules or established commission policy, the commission commences proceedings for the revocation of the operator’s license to operate a Business Enterprise Program facility in the State of Michigan.  Such an action is based on the authority of the Randolph-Sheppard regulations as they are found in the Code of Federal Regulations, Chapter 34, Part 395.7.

COMPLIANCE REVIEW PROCESS

The process is initiated by the SLA.   The violations are denoted in a letter to the operator.  This is considered formal notice of the intention of the Commission to revoke the operator’s license.  It contains the alleged violations.  In other words, the letter includes the rule(s) violated, and details the specific manner in which the operator violated the rule.  

The operator is provided an informal opportunity to show compliance with licensing requirements in approximately 30 days from the date of the letter.   The letter, which details the violations, also identifies the date, time and location of this informal opportunity, also called a compliance review.  

THE COMPLIANCE REVEIW

The compliance review is generally held at a MCB or other state office.  The BEP administrator or assistant administrator will be present, as well as the licensee’s promotional agent.  The licensee is present, and may invite to the meeting any advocate or representative he or she desires.  One of the roles of the Elected Operators Committee (EOC) is to serve as an advocate for BEP licensees.  If the licensees wish to have an EOC member’s support in this process, they may share the letter with the EOC chairperson.  Or, the licensee may contact a member of the EOC to retain their continuing advocacy assistance. 

During the compliance review, commission presents the rule violations individually, and asks the licensee if and how he or she can demonstrate compliance.  Based on this discussion, the SLA judges the licensee’s compliance status.

COMPLIANCE REVIEW OUTCOMES

During the compliance review, the operator may be found to be in full compliance.  If that is the case, the matter will be discontinued.

During the compliance review, the operator may not be found to be in full compliance but may be able to demonstrate he or she has taken substantial steps toward compliance.  If that is the case, based on a mutual agreement between the licensee and the SLA, the action may be suspended for a specified number of days.  Or, the licensee and the SLA may enter into a probationary agreement.
During the compliance review, the operator may be found to not be in full compliance and has taken no or insufficient steps toward full compliance.   If within 30 days the licensee has not demonstrated full compliance, the licensee is judged out of compliance and the SLA proceeds with the license revocation process.

COMPLIANCE REVIEW SUMMARY

Whatever the finding, the SLA documents the compliance review in writing.  This compliance review summary is forwarded to the licensee.  If the operator agrees with the finding, no further action on the part of the licensee is required.  If the licensee disagrees with the finding, he or she may request an administrative, or evidentiary, hearing which is held before an administrative law judge.  
PROCEEDING TO AN EVIDENTIARY HEARING
The request for the evidentiary, or administrative, hearing must be submitted in writing to the MCB Hearings Coordinator.  A licensee requesting an administrative review must do so within 15 working days from the date of the mailing of the compliance review summary.  The written request for an administrative review must contain a description of the complaint and the remedy that is sought:

 the issue.
 2.
The promulgated rule that has been violated or a statement of the injury incurred by the complainant.

 3.
A proposed remedy to the complaint.  

The MCB Hearings Coordinator forwards the written request to the State Office of Administrative Rules and Hearings who schedules the evidentiary hearing.  This process is discussed in further detail in the following chapter.
64.
WHAT IS AN ADMINISTRATIVE HEARING?
The second step of due process, or the grievance procedure, is an administrative hearing, as detailed in Rule 56.  Another name for an administrative hearing is an evidentiary hearing.  In the Business Enterprise Program, the State Office of Administrative Hearings and Rules (SOAHR) conducts this proceeding.
If an administrative review is not resolved to the satisfaction of the operator and the operator wishes to pursue the matter, the next step is to request a formal administrative hearing in front of an Administrative Law Judge (ALJ).  And, if a licensee is not satisfied with the outcome of a compliance review and wishes to pursue the matter, the next step is to request a formal administrative hearing in front of an ALJ.  It is necessary to submit a written request to the MCB Hearings Coordinator for an administrative hearing within 15 working days of the date of the written decision of the administrative review or the compliance review.  This closing date is established by Program Rule 393.56(2).  On the sixteenth (16th) day, the request is considered untimely and is denied.
Written requests for hearing are forwarded to the MCB hearings coordinator in any of the following ways:

Via U. S. Mail:
Hearings Coordinator

Michigan Commission for the Blind
P.O. Box 30652
Lansing, MI 48909

Via facsimile:

517/335.5140

Via e-mail:

burdgickj@michigan.gov
The job of the Administrative Law Judge is to conduct a full evidentiary hearing under the procedures outlined in Michigan’s Administrative Procedures Act.  These procedures structure the hearing process covering such things as witnesses, evidence, how the hearing is conducted, etc.

The administrative hearing is a more formal procedure than either the administrative review or the compliance review.  The licensee brings to the administrative hearing any representative or advocate he or she desires.  The licensee is also encouraged to bring any documentation they wish to have made part of the formal record.  2 copies of the documentation are needed:  1 copy for the ALJ and 1 copy for the SLA.  The commission will also be present at the administrative hearing.  Any correspondence the commission has forwarded to the ALJ is also copied to the complainant (licensee).

The complainant, or licensee, is offered an opportunity to present their case, including any documents or witnesses.  The SLA, too, is offered the same opportunity.  After the administrative hearing, based on testimony and documents presented, the ALJ reaches a proposed agency decision.  The proposed agency decision is forwarded to all parties involved.  
FINAL AGENCY DECISION

The proposed agency decision is also forwarded to the MCB board who issues a final agency decision at a regularly scheduled board meeting.  The Commission makes its decision solely on the record and takes no testimony or evidence.  It is not the purpose of this body to hold the hearing again.  The Board only reviews the record and the recommended decision.  However, the operator is given notice of the Commission's intention to render a "Final Agency Decision" at an upcoming meeting.  The date, time and place will be in the notice.  The Commission Board, after discussing the record and issues, arrives at the final agency decision.  This decision is conveyed in writing to the operator.

65.
WHAT IS FEDERAL ARBITRATION?
If the licensee is not satisfied with the final agency decision of the Commission Board, he or she may request a federal arbitration.  Under the Randolph-Sheppard Act, licensees are entitled to this federal level procedure to resolve disputes.  BEP Program Rule 57 details the federal arbitration process.  

If the operator has a dispute with the federal grantor, the licensee must work to resolve the dispute through the SLA, since the SLA holds the permit with the federal grantor.  The SLA may also request federal arbitration, as described above, to resolve a dispute with a federal agency.

An appeal to an arbitration panel is submitted in writing to the following address:

Secretary of Education

Randolph‑Sheppard Program

U.S. Department of Education

Rehabilitation Services Administration

Switzer Building

Washington, D.C. 20202‑2552

It is important to note the decision of the arbitration panel is final and binding on both parties unless the decision is appealed pursuant to provisions of the Government Organization and Employee Act, 5 U.S.C., Chapter 7.  This means each party must abide by the final decision unless it is appealed as cited.

ARBITRATION PANEL STRUCTURE
The arbitration panel is comprised of three individuals.  One member is designated by the federal agency.  One member is chosen by the Licensee or the State Licensing Agency, dependent on which party initiated the action.  The federal member and the agency member mutually choose a third panel member who serves as chairperson.

A letter from both parties is sent to the Rehabilitation Services Administration in Washington, D. C., identifying the members selected.  The chairperson then establishes an arbitration panel date.  On this date, all parties and their representatives present their case to the panel.  The panel may ask questions.  The panel members then confer with each other and arrive at a decision.  The chairperson will make the final report and notify the parties, who are bound by the decision.

APPENDIX A

Compiled for Administrative Use

Randolph-Sheppard Acttc  \l 1 "
Randolph-Sheppard Act"
P.L. 74-732, AS AMENDED BY

P.L. 83-565, AND P.L. 93-516

(20 U.S.C. 107 et seq.)
AN ACT to authorize the operation of stands in Federal buildings by blind persons, to enlarge the economic opportunities of the blind, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled.
That

(a)
for the purposes of providing blind persons with remunerative employment, enlarging the economic opportunities of the blind, and stimulating the blind to greater efforts in striving to make themselves self-supporting, blind persons licensed under the provisions of this Act shall be authorized to operate vending facilities on any Federal property.

(b) In authorizing the operation of vending facilities on Federal property, priority shall be given to blind persons licensed by a State agency as provided in this Act; and the Secretary, through the Commissioner, shall, after consultation with the Administrator of General Services and other heads of departments, agencies, or instrumentalities of the United States in control of the maintenance, operation, and protection of Federal property, prescribe regulations designed to assure that--


(1) the priority under this subsection is given to such licensed blind persons (including assignment of vending machine income pursuant to section 7 of this Act to achieve and protect such priority), and


(2) wherever feasible, one or more vending facilities are established on all Federal property to the extent that any such facility or facilities would not adversely affect the interests of the United States.

Any limitation on the placement or operation of a vending facility based on a finding that such placement or operation would adversely affect the interests of the United States shall be fully justified in writing to the Secretary, who shall determine whether such limitation is justified.  A determination made by the Secretary pursuant to this provision shall be binding on any department, agency or instrumentality of the United States affected by such determination. The Secretary shall publish such determination, along with supporting documentation, in the Federal Register.

SEC. 2. (a) The Secretary of Health, Education, and Welfare shall--

(1)  Insure that the Rehabilitation services Administration is the principal agency for carrying out this Act; and the Commissioner shall, within one hundred and eighty days after enactment of the Randolph-Sheppard Act Amendments of 1974, establish requirements for the uniform application of this Act by each State agency designated under paragraph (5) of this subsection, including appropriate accounting procedures, policies on the selection and establishment of new vending facilities, distribution of income to blind vendors, and the use and control of set-aside funds under section 3(3) of this Act;

(2) Through the Commissioner, make annual surveys of concession vending opportunities for blind persons on Federal and other property in the United States, particularly with respect to Federal property under the control of the General services administration, the Department of Defense, and the United States Postal service;

(3)
 Make surveys throughout the United States of industries with a view to obtaining information that will assist blind persons to obtain employment;

(4)  Make available to the public, and especially to persons and organizations engaged in work for the blind, information obtained as a result of such surveys;

 (5) Designate as provided in section 3 of this Act the State agency for the blind in each State, or, in any State in which there is no such agency, some other public agency to issue licenses to blind persons who are citizens of the United States for the operating of vending facilities on Federal and other property in such State for the vending of newspapers, periodicals, confections, tobacco products, foods, beverages, and other articles or services dispensed automatically or manually and prepared on or off the premises in accordance with all applicable health laws, as determined by the State licensing agency, and including the vending or exchange of chances for any lottery authorized by State law and conducted by an agency of a state; and

(6) Through the commissioner, (A) conduct periodic evaluations of the program authorized by this Act, including upward mobility and other training required by section 8, and annually submit to the appropriate committees of Congress a report based on such evaluations, and (B) take such other steps, including the issuance of such rules and regulations as may be necessary or desirable in carrying out the provisions of this Act.

(b) The State licensing agency shall, in issuing each such license for the operation of a vending facility, give preference to blind persons who are in need of employment.  Each such license shall be issued for an indefinite period but may be terminated by the State licensing agency if it is satisfied that the facility is not being operated in accordance with the rules and regulations prescribed by such licensing agency.  Such licenses shall be issued only to applicants who are blind within the meaning of this Act.

(c) The State licensing agency designated by the Secretary is authorized, with the approval of the head of the department or agency in control of the maintenance, operation, and protection of the Federal property on which the facility is to be located, but subject to regulations prescribed pursuant to the first section, to select a location for such facility and the type of facility to be provided.

(d)(1) After January 1, 1975, no department, agency, or instrumentality of the United States shall undertake to acquire by ownership, rent, lease, or to otherwise occupy, in whole or in part, any building unless, after consultation with the head of such department, agency, or instrumentality and the State licensing agency, it is determined by the Secretary that (A) such building includes a satisfactory site or sites for the location and operation of a vending facility by a blind person, or (B) if a building is to be constructed, substantially altered, or renovated, or in the case of a building that is already occupied on such date by such department, agency or instrumentality, is to be substantially altered or renovated for use by such department, agency, or instrumentality, the design for such construction, substantial alteration, or renovation includes a satisfactory site or sites for the location and operation of a vending facility by a blind person.  Each such department, agency, or instrumentality shall provide notice to the appropriate State licensing agency of its plans for occupation, acquisition, renovation, or relocation of a building adequate to permit such State agency to determine whether such building includes a satisfactory site or sites for a vending facility.


(2) The provisions of paragraph (1) shall not apply (A) when the Secretary and the State licensing agency determine that the number of people using the property is or will be insufficient to support a vending facility, or (B) to any privately owned building, any part of which is leased by any department, agency, or instrumentality of the United States and in which, (i) prior to the execution of such lease, the lessor or any of his tenants had in operation a restaurant or other food facility in a part of the building not included in such lease, and (ii) the operation of such a vending facility by a blind person would be in proximate and substantial direct competition with such restaurant or other food facility except that each such department, agency, and instrumentality shall make every effort to lease property in privately owned buildings capable of accommodating a vending facility.


(3) For the purposes of this subsection, the term "satisfactory site" means an area determined by the Secretary to have sufficient space, electrical and plumbing outlets, and such other facilities as the Secretary may by regulation prescribe, for the location and operation of a vending facility by a blind person.

(e)  In any State having an approved plan for vocational rehabilitation pursuant to the Vocational Rehabilitation Act or the Rehabilitation Act of 1973 (Public Law 93-112), the State licensing agency designated under paragraph (5) of subsection (a) of this section shall be the State agency designated under section 101(a)(1)(A) of such Rehabilitation Act of 1973.

SEC. 3.  A State agency for the blind or other State agency desiring to be designated as the licensing agency shall, with the approval of the chief executive of the State, make application to the Secretary and agree--


(1) to cooperate with the Secretary in carrying out the purpose of this Act;


(2) to provide for each licensed blind person such vending facility equipment, and adequate initial stock of suitable articles to be vended therefrom, as may be necessary:  Provided, however, That such equipment and stock may be owned by the licensing agency for use of the blind, or by the blind individual to whom the license is issued:  And provided further, That if ownership of such equipment is vested in the blind licensee, (A) the State licensing agency shall retain a first option to repurchase such equipment and (B) in the event such individual dies or for any other reason ceases to be a licensee or transfers to another vending facility, ownership of such equipment shall become vested in the State licensing agency (for transfer to a successor licensee) subject to an obligation on the part of the State licensing agency to pay to such individual (or to his estate) the fair value of his interest therein as later determined in accordance with regulations of the State licensing agency and after opportunity for a fair hearing;


(3) that if any funds are set aside, or caused to be set aside, from the net proceeds of the operation of the vending facilities such funds shall be set aside, or caused to be set aside, only to the extent necessary for and may be used only for the purposes of (A) maintenance and replacement of equipment; (B) the purchase of new equipment; (C) management services; (D) assuring a fair minimum return to operators of vending facilities; and (E) retirement or pension funds, health insurance contributions, and provision for paid sick leave and vacation time, if it is determined by a majority vote of blind licensees licensed by such State agency, after such agency provides to each such licensee full information on all matters relevant to such proposed program, that funds under this paragraph shall be set aside for such purposes:  Provided, however, That in no event shall the amount of such funds to be set aside from the net proceeds of any vending facility exceed a reasonable amount which shall be determined by the Secretary;

(4)
to make such reports in such form and containing such information as the secretary may from time to time require and to comply with such provision as he may from time to time find necessary to assure the correctness and verification of such reports;


(5) to issue such regulations, consistent with the provisions of this Act, as may be necessary for the operation of this program;

     (6) to provide to any blind licensee dissatisfied with any action arising from the operation or administration of the vending facility program an opportunity for a fair hearing, and to agree to submit the grievances of any blind licensee not otherwise resolved by such hearing to arbitration as provided in section 5 of this Act.

SEC. 4.  (a) The Secretary is authorized to make such expenditures out of any money appropriated therefor (including expenditures for personal services and rent at the seat of government and elsewhere, books of reference and periodicals, for printing and binding, and for traveling expenses) as he may deem necessary to carry out the provisions of this Act.

(b) The Secretary shall, in employing such additional personnel as may be necessary, give preference to blind persons who are capable to discharging the required duties.

SEC. 5.  (a) Any blind licensee who is dissatisfied with any action arising from the operation or administration of the vending facility program may submit to a State licensing agency a request for a full evidentiary hearing, which shall be provided by such agency in accordance with section 3(6) of this Act.  If such blind licensee is dissatisfied with any action taken or decision rendered as a result of such hearing, he may file a complaint with the Secretary who shall convene a panel to arbitrate the dispute pursuant to section 6 of this Act, and the decision of such panel shall be final and binding on the parties except as otherwise provided in this Act.

(b) Whenever any State licensing agency determines that any department, agency, or instrumentality of the United States that has control of the maintenance, operation, and protection of Federal property is failing to comply with the provisions of this Act or any regulations issued thereunder (including a limitation on the placement or operation of a vending facility as described in section 1(b) of this Act and the Secretary's determination thereon) such licensing agency may file a complaint with the Secretary who shall convene a panel to arbitrate the dispute pursuant to section 6 of this Act, and the decision of such panel shall be final and binding on the parties except as otherwise provided in this Act.

SEC. 6.  (a) Upon receipt of a complaint filed under section 5 of this Act, the Secretary shall convene an ad hoc arbitration panel as provided in subsection (b).  Such panel shall, in accordance with the provisions of subchapter II of chapter 5 of title 5, United States Code, give notice, conduct a hearing, and render its decision which shall be subject to appeal and review as a final agency action for purposes of chapter 7 of such title 5.


(b)(1)  The arbitration panel convened by the Secretary to hear grievances of blind licensees shall be composed of three members appointed as follows:



(A)  one individual designated by the State licensing agency;



(B) one individual designated by the blind licensee; and

(C) one individual, not employed by the State licensing agency or, where appropriate, its parent agency, who shall serve as chairman, jointed designed by the members appointed under subparagraphs (A) and (B).

If any party fails to designate a member under subparagraph (1)(A), (B), or (C), the Secretary shall designate such member on behalf of such party.  

(2)  The arbitration panel convened by the Secretary to hear complaints filed by a State licensing agency shall be composed of three members appointed as follows:  



(A)  one individual designated by the State licensing agency;



(B) one individual designated by the blind licensee; and

(C) one individual, not employed by the Federal department, agency, or instrumentality controlling the Federal property over which the dispute arise, who shall serve as chairman, jointly designated by the members appointed under subparagraphs (A) and (B).

If any party fails to designate a member under subparagraph (2) (A), (B) or (C), the Secretary shall designate such member on behalf of such party.  If the panel appointed pursuant to paragraph (2) finds that the acts or practices of any such department, agency, or instrumentality are in violation of this Act, or any regulation issued thereunder, the head of any such department, agency, or instrumentality shall cause such acts or practices to be terminated promptly and shall take such other action as may be necessary to carryout the decision of the panel.

(c) The decision of a panel convened by the Secretary pursuant to this section shall be matters of public records and shall be published in the Federal Register.  

(d) The Secretary shall pay all reasonable costs of arbitration under this section in accordance with a schedule of fees and expenses he shall publish in the Federal Register.

SEC. 7.  (a) In accordance with the provisions of subsection (b) of this section, vending machine income obtained from the operation of vending machines on Federal property shall accrue (1) to the blind licensee operating a vending facility on such property, or (2) in the event there is no blind licensee operating such facility on such property, to the State agency in whose State the Federal property is located, for the uses designated in subsection (c) of this section, except that with respect to income which accrues under clause (1) of this subsection, the Commissioner may prescribe regulations imposing a ceiling on income from such vending machines for an individual blind licensee.  In the event such a ceiling is imposed, no blind licensee shall receive less vending machine income under such ceiling than he was receiving on January 1, 1974.  No limitation shall be imposed on income from vending machines, combined to create a vending facility, which are maintained, serviced, or operated by a blind licensee.  Any amounts received by a blind licensee that are in excess of the amount permitted to accrue to him under any ceiling imposed by the Commissioner shall be disbursed to the appropriate State agency under clause (2) of this subsection and shall be used by such agency in accordance with subsection (c) of this section.

(b)(1) After January 1, 1975, 100 per centum of all vending machine income from vending machines on Federal property which are in direct competition with a blind vending facility shall accrue as specified in subsection (a) of this section.  "Direct competition" as used in this section means the existence of any vending machines or facilities operated on the same premises as a blind vending facility except that vending machines or facilities operated in areas serving employees the majority of whom normally do not have direct access to the blind vending facility shall not be considered in direct competition with the blind vending facility.  After January 1, 1975, 50 per centum of all vending machine income from vending machines on Federal property which are not in direct competition with a blind vending facility shall accrue as specified in subsection (a) of this section, except that with respect to Federal property at which at least 50 per centum of the total hours worked on the premises occurs during periods other than normal working hours, 30 per centum of such income shall so accrue.


(2) The head of each department, agency, and instrumentality of the United States shall insure compliance with this section with respect to buildings, installations, and facilities under his control, and shall be responsible for collection of, and accounting for, such vending machine income.

(c) All vending machine income which accrues to a State licensing agency pursuant to subsection (a) of this section shall be used to establish retirement or pension plans, for health insurance contributions, and for provision of paid sick leave and vacation time for blind licensees in such State, subject to a vote of blind licensees as provided under section 3(3) (E) of this Act.  Any vending machine income remaining after application of the first sentence of this subsection shall be used for the purposes specified in sections 3(3) (A), (B), (C), and (D) of this Act, and any assessment charged to blind licensees by a State licensing agency shall be reduced pro rata in an amount equal to the total of such remaining vending machine income.

(d) Subsections (a) and (b)(1) of this section shall not apply to income from vending machines within retail sales outlets under the control of exchange or ships' stores systems authorized by title 10, United States Code, or to income from vending machines operated by the Veterans Canteen Service, or to income from vending machines not in direct competition with a blind vending facility at individual locations, installations, or facilities on Federal property the total of which at such individual locations, installations, or facilities does not exceed $3,000 annually.

(e) The Secretary, through the Commissioner, shall prescribe regulations to establish a priority for the operation of cafeterias on Federal property by blind licensees when he determines, on an individual basis and after consultation with the head of the appropriate installation, that such operation can be provided at a reasonable cost with food of a high quality comparable to that currently provided to employees, whether by contract or otherwise.

(f) This section shall not operate to preclude preexisting or future arrangements, or regulations of departments, agencies or instrumentalities of the United States, under which blind licensees (1) receive a greater percentage or amount of vending machine income than that specified in subsection (b)(1) of this section, or (2) receive vending machine income from individual locations, installations, or facilities on Federal property the total of which at such individual locations, installations, or facilities does not exceed $3,000 annually.

(g) The Secretary shall take such action and promulgate such regulations as he deems necessary to assure compliance with this section.

SEC. 8.  The Commission shall insure, through promulgation of appropriate regulations, that uniform and effective training program, including on-the-job training, are provided for blind individuals, through services under the Rehabilitation Act of 1973 (Public Law 93-112).  He shall further insure that State agencies provide program for upward mobility (including further education and additional training or retraining for improved work opportunities) for all trainees under this Act, and that follow-along services are provided to such trainees to assure that their maximum vocational potential is achieved.  

SEC. 9.  As used in this Act--

(1) "blind person" means a person whose central visual acuity does not exceed 20/200 in the better eye with correcting lenses or whose visual acuity, if better than 20/200, is accompanied by a limit to the field of vision in the better eye to such a degree that its widest diameter subtends an angle of no greater than twenty degrees.  In determining whether an individual is blind, there shall be an examination by a physician skilled in diseases of the eye, or by an optometrist, whichever the individual shall select;

(2) "Commissioner" means the Commissioner of the Rehabilitation Services Administration;

(3) "Federal property" means any building, land, or other real property owned, leased, or occupied by any department, agency, or instrumentality of the United States (including the Department of Defense and the United States Postal Service), or any other instrumentality wholly owned by the United States, or by any department or agency of the District of Columbia or any territory or possession of the United States;

(4) "Secretary" means the Secretary of Health, Education, and Welfare;

(5) "State" means a State, territory, possession, Puerto Rico, or the District of Columbia;

(6) "United States" includes the several States, territories, and possessions of the United States, Puerto Rico, and the District of Columbia;

(7) "vending facility" means automatic vending machines, cafeterias, snack bars, cart service, shelters, counters, and such other appropriate auxiliary equipment as the Secretary may by regulation prescribe as being necessary for the sale of the articles or services described in section 2(a)(5) of this Act and which may be operated by blind licensees; and

(8) "vending machine income" means receipts (other than those of a blind licensee) from vending machine operations on Federal property, after cost of goods sold (including reasonable service and maintenance costs), where the machines are operated, serviced, or maintained by, or with the approval of, a department, agency, or instrumentality of the United States, or commissions paid (other than to a blind licensee) by a commercial vending concern which operates, services, and maintains vending machines on Federal property for, or with the approval of, a department, agency, or instrumentality of the United States.

SEC. 10.  There is hereby authorized to be appropriated such sums as may be necessary for carrying out the provisions of this Act.

FINDINGS

SEC. 201  The Congress finds –

(1)   after review of the operation of the blind vending stand program authorized under the Randolph-Sheppard Act of June 20, 1936, that the program has not developed, and has not been sustained, in the manner and spirit in which the congress intended at the time of its enactment, and that, in fact, the growth of the program has been inhibited by a number of external forces;

(2)   that the potential exists for doubling the number of blind operators on Federal and other property under the Randolph-Sheppard program within the next five years, provided the obstacles to growth are removed, that such legislative and administrative means exist to remove such obstacles, and that congress should adopt legislation to that end; and

(3)   that at a minimum the following actions must be taken to insure the continued vitality and expansion of the Randolph-Sheppard program –

(A) establish uniformity of treatment of blind vendors by all Federal departments, agencies, and instrumentalities,

(B) establish guidelines for the operation of the program by State licensing agencies,

(C) require coordination among the several entities with responsibility for the program,

(D) establish a priority for vending facilities operated by blind vendors on Federal property,

(E) establish administrative and judicial procedures under which fair treatment of blind vendors, State licensing agencies, and the Federal Government is assured,

(F)   require stronger administration and oversight functions in the Federal office carrying out the program, and

(G) accomplish other legislative and administrative objectives which will permit the Randolph-Sheppard program to flourish.

ADDITIONAL STAFF RESPONSIBILITIES

SEC. 209  In addition to other requirements imposed in this title and in the Randolph-Sheppard Act upon State licensing agencies, such agencies shall --

(1)   provide to each blind licensee access to all relevant financial data, including quarterly and annual financial reports on the operation of the State vending facility program;

(2)   conduct the biennial election of a Committee of Blind Vendors who shall be fully representative of all blind licensees in the State program, and

(3)    insure that such committee’s responsibilities include

(A) participation, with the State agency, in major administrative decisions and policy and program development,

(B) receiving grievances of blind licensees and serving as advocates for such licensees,

(C) participation, with the State agency, in the development and administration of a transfer and promotion system for blind licensees,

(D) participation, with the State agency, in developing training and retraining programs, and 

(E) sponsorship, with the assistance of the State agency, of meetings and instructional conferences for blind licensees.

STANDARDS, STUDIES, AND REPORTS

SEC. 210  (a) The Secretary, through the Commission, after a period of study not to exceed six month following the date of enactment of this title, and after full consultation with, and full consideration of the views of, blind vendors and State licensing agencies, shall promulgate national standards for funds set aside pursuant to section 3(3) of the Randolph-Sheppard Act which include maximum and minimum amounts for such funds, and appropriate contributions, if any, to such funds by  blind vendors.

(b)(1)
 The Secretary shall study the feasibility and desirability of establishing a nationally administered retirement, pension, and health insurance system for blind licensees, and such study shall include, but not be limited to, consideration of eligibility standards, amounts and sources of contributions, number of potential participants, total costs, and alternative forms of administration, including trust funds and revolving funds.

(2)  The Secretary shall, within one year following the date of enactment of this title, complete the study required by paragraph (1) of this subsection and report his findings, together with any recommendations to the President and the Congress.

(c)  The Secretary shall, not later than September 30, 1975, complete an evaluation of the method of assigning vending machine income under section 7(b) (1) of the Randolph-Sheppard Act, including its effect on the growth of the program authorized by the Act, and on the operation of nonappropriated fund activities, and within thirty days thereafter he shall report his findings, together with any recommendations, to the appropriate committees of Congress.

(d)  Each State licensing agency shall, within one year following the date of enactment of this title, submit to the Secretary a report, with appropriate supporting documentation, which shows the actions taken by such agency to meet the requirements of section 2(a)(1) of the Randolph-Sheppard Act.
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[Authority: Sec. 2, 39 Stat. 1559, as amended; 20 U.S.C. 107a.
SUBPART A-- DEFINITIONS
§ 395.1Terms
Unless otherwise indicated in this part, the terms below are defined as follows:

(a) "Act" means the Randolph-Sheppard Vend​ing Stand Act (Pub. L. 74-732), as amended by Pub. L. 83-565 and Pub. L. 93-516, 20 U.S.C., ch. 6A, Sec. 107.

(b) "Blind licensee" means a blind person licensed by the State licensing agency to operate a vend​ing facility on Federal or other property.

(c) "Blind person" means a person who, after examination by a physician skilled in diseases of the eye or by an optometrist, whichever such person shall select, has been determined to have

(1) Not more than 20/200 central visual acuity in the better eye with correcting lenses, or

(2) An equally disabling loss of the visual field as evidenced by a limita​tion to the field of vision in the better eye to such a degree that its widest diameter subtends an angle of no greater than 20(.

(d) "Cafeteria" means a food dispensing facil​ity capable of providing a broad variety of prepared foods and beverages (including hot meals) prim​arily through the use of a line where the customer serves himself from displayed selections.  A cafeteria may be fully automatic or some limited waiter or waitress service may be available and provided within a cafeteria and table or booth seating facilities are always provi​ded.

(e) "Secretary" means the Secretary of the Rehab​ilitation Services Administra​tion.

(f) "Direct competition" means the presence and operation of a vending machine or a vending facility on the same premises as a vending facility operated by a blind vendor, except that vending machines or vending facili​ties operated by a blind vendor, except that vending machines or vending facili​ties operated in areas serving employees the majority of whom normally do not have direct access (in terms of uninterrupted ease of ap​proach and the amount of time required to pat​ronize the vending facil​ity) to the vending facility operated by a blind vendor shall not be con​sidered to be in direct competition with the vend​ing facility operated by a blind vendor.

(g) "Federal property" means any building, land, or other real property owned, leased, or occupied by any department, agency or instru​mentality of the United States (i​ncluding the Department of Defense and the U.S. Postal Ser​vice), or any other instru​mentality wholly owned by the United State, or by any department or agency of the Dis​trict of Columbia or any territory or pos​session of the United States.

(h) "Individual location installation or facility" means a single building or a self-contained group of buildings.  In order for two or more buildings to be considered to be a self-contained group of buildings, such buildings must be located in close proximi​ty to each other, and a majority of the Federal employees housed in any such build​ing must regularly move from one building to another in the course of official busi​ness during normal working days.

(i) "License" means a written instrument issued by the State licensing agency to a blind person, authorizing such person to operate a vending facility on Federal or other property.

(j) "Management services" means supervision, inspection, quality control, consulta​tion, account​ing, regulating, in-service training, and other related services pro​vided on a systematic basis to support and improve vending facilities operated by blind vendors.  "Management services" does not include those services or costs which pertain to the on-going operation of an individual facility after the initial establishment period.

(k) "Net proceeds" means the amount remain​ing from the sale of articles or services of vending facilities, and any vending machine or other income accruing to blind vendors after deducting the cost of such sale and other expenses (exclu​ding set-aside charges required to be paid by such blind vendors).

(l) "nominee" means a nonprofit agency or or​ganization designated by the State licens​ing agency through a written agreement to act as its agent in the provision of ser​vices to blind licen​sees under the State's vending facility program.

(m) "Normal working hours" means an eight hour work period between the approximate hours of 8:00 a.m. to 6:00 p.m., Monday through Friday.

(n) "Other property" means property which is not Federal property and on which vending facilities are established or operated by the use of any funds derived in whole or in part, directly or indirectly, from the operation of vending facilities on any Federal property.

(o) "Permit" means the official approval given a State licensing agency by a depart​ment, agency or instrumentality in control of the maintenance, operation, and protec​tion of Federal property, or person in control of other property, whereby the State licensing agency is authorized to establish a vending facility.

(p) "Program" means all the activities of the licens​ing agency under this part related to vend​ing facilities on Federal and other property.

(q) "Satisfactory site" means an area fully acces​sible to vending facility patrons and having:


(1) Effective on March 23, 1977 a minimum of 250 square feet available for the vending and storage of articles neces​sary for the operation of a vending facility: and


(2) Sufficient electrical plumbing, heating, and ventilation outlets for the location and opera​tion of a vending facility in accordance with applicable health laws and building codes.

(r) "Secretary" means the Secretary of Educa​tion.

(s) "Set-aside funds" means funds which accrue to a State licensing agency from an as​sessment

 against the net proceeds of each vending facility in the State's vending facility program and any income from vend​ing machines on Federal pro​perty which accrues to the State licensing agency.

(t) "State" means a State, territory, posses​sion, Puerto Rico, or the District of Col​umbia.

(u) "State vocational rehabilitation agency" means that agency in the State providing voca​tional rehabilitation services to the blind as the sole State agency under a State plan for vocation​al rehabilitation services approved pursuant to the provi​sion of the Rehabilitation Act of 1973 (29 U.S.C., ch. 16).

(v) "State licensing agency" means the State agency designated by the Secretary under this part to issue licenses to blind per​sons for the operation of vending facili​ties on Federal and other property.

(w) "United States" includes the several States, territories, and possessions of the United States, Puerto Rico, and the District of Columbia.

(x) "Vending facility" means automatic vending machines, cafeterias, snack bars, cart service, shelters, counters, and such other appropriate auxiliary equipment which may be operated by blind licensees and which is necessary for the sale of newspapers, periodicals, confections, tobacco products, foods, beverages, and other articles or services dispensed auto​matically or manually and prepared on or off the premises in accordance with all applicable health laws, and including the vending or exchange of changes for any lottery authorized by State law and con​ducted by an agency of a State within such State.

(y) "Vending machine" for the purpose of assign​ing vending machine income under this part, means a coin or currency operat​ed machine which dispenses articles or services, except those machines operated by the United States Postal Service for the sale of postage stamps or other postal products and services, machines providing services of a recreational nature, and telephones shall not be considered to be vending machines.

(z) "Vending machine income" means receipts (other than those of a blind vendor) from vending machine operations of Federal property, after deducting the cost of good sold (including reas​onable service and maintenance costs in accor​dance with cus​tomary business practices of com​mercial vending concerns, where the mach​ines are operated, serviced, or maintained by or with the approval of, a department, agency, or instru​mentality of the United States, or commis​sions paid (other than to a blind vendor) by a commer​cial vending concern which operates, services, and maintains vending machines on Federal property for, or with the approval of, a depart​ment, agency, or instrumentality of the United States.

(aa) "Vendor" means a blind licensee who is oper​ating a vending facility on Federal or other prop​erty.

(bb) "Vocational rehabilitation services" means those services as defined in § 361.1(c) of this chapter.


SUBPART B--THE  STATE LICENSING 


AGEN​CY
§ 395.2
Application for designation as a State licensing agency: general.
(a) An application for designation as a State licensing agency many be submitted only by the State vocational rehabilita​tion agency providing vocational rehabili​tation services to the blind under an ap​proved State plan for vocational re​habili​tation services un Part 1361 of this chap​ter.

(b) Such application shall be:


(1) Submitted in writing to the Secre​tary;


(2) Approved by the chief executive of the State; and


(3) Transmitted over the signature of the administrator of the State agency making application.

§ 395.3
Application for designation as State licensing agency; content.
(a) An application for designation as a State licensing agency under § 395.2 shall indicate:


(1) The State licensing agency's legal authority to administer the program, including its author​ity to promulgate rules and regulations to govern the program;


(2) The State licensing agency's organi​zation for carrying out the program, including a description of the methods for coordinating the State’s vending facility program and the State's voca​tional rehabilitation program with special reference to the provision of such post-employment services necessary to assure that the maximum vocational potential of each blind vendor is achie​ved;


(3) The policies and standards to be employed in the selection of suitable locations for vend​ing facilities;


(4) The methods to be used to ensure the continuing and active participation of the State Committee of Blind Vendors in the matters affecting policy and program development and administration.

(5) The policies to be followed in making suitable vending facility equipment and ade​quate initial stock available to a vendor;

(6) The sources of funds for the admini​stration of the program;

(7) The policies and standards governing the relationship of the State licensing agency to the vendors, including their selection, duties, supervision, trans​fer, promotion, financial participa​tion, rights to a full evidentiary hear​ing concerning a State licensing agency ac​tion, and, where necessary, rights for the submittal of complaints to an ar​bitration panel;

(8) The methods to be followed in provid​ing suitable training, including on-the-job training and, where appropri​ate, upward mobility train​ing, to blind vendors;

(9) The arrangements made or contem​plated, if any, for the utilization of the services of any nominee under § 395.15; the agreements therefor and the services to be provided; the procedures for the supervision and control of the services provided by such nominee and the methods used in evaluating services recei​ved, the basis for remuneration, and the fiscal controls and accounting procedures;

(10) The arrangements made or contem​plated, if any, for the vesting in ac​cordance with the laws of the State, of the right, title to, and interest in vending facility equipment or stock (including vending machines), used in the program, in a nominee to hold such right, title to, and interest for pro​gram purposes; and

(11) The assurances of the State licens​ing agency that it will:

(i) Cooperate with the Secretary in applying the requirements of the Act in a uniform man​ner;



(ii) Take effective action, including the termina​tion of licenses, to carry out full res​ponsibility for the su​pervision and manage​ment of each vending facility in this pro​gram in accordance with its established rules and regulations, this part, and the terms and condi​tions governing the permit;


(iii) Submit promptly to the Secretary for approval a description of any changes in the legal authority of the State licensing agency, its rules and regula​tions, blind vendor agree​ments, schedules for the setting aside of funds, contractual arrange​ments for the fur​nishing of services by a nominee, arran​ge​ments for carry​ing gener​al liability and product liability insurance, and any other matters which form a part of the ap​plication;



(iv) If it intends to set aside, or cause to be set aside, funds from the net proceeds of the opera​tion of vending facilities, obtain a prior determina​tion by the Secretary that the amo​unt of such funds to be set aside is reason​able;



(v) Establish policies against dis​crimination of any blind vendor on the basis of sex, age, physi​cal or mental impairment, creed, color, national original, or political affilia​tion; 


(vi) Furnish each vendor a copy of its rules and regulations and a descrip​tion of the arran​gements for provid​ing services, and take ade​quate steps to assure that each vendor under​stands the provi​sions of the permit and any agreement under which he op​erates, as evidenced by his signed state​ments;



(vii) Submit to an arbitration panel those griev​ances of any vendor un​resolved after a full evi​dentiary hearing;



(viii) Adopt accounting procedures and main​tain financial records in a man​ner neces​sary to provide for each vending facility and for the State's vending facility program a classifi​cation of financial trans​actions in such detail as is sufficient to en​able evaluation of performance; and



(ix) Maintain records and make reports in such form and containing such in​formation as the Secretary may re​quire, make such records avail​able for audit purposes, and comply with such provisions as the Secre​tary may find necessary t assure the cor​rect​ness and verifi​cation of such re​ports.

(b) An application submitted under § 395.2 shall be accompanied by a copy of State rules and regulations affecting the ad​ministration and opera​tion of the State's vending facility program.

§ 395.4State rules and regulations.
(a) The State licensing agency shall prom​ul​gate rules and regulations which have been ap​proved by the Secretary and which shall be ade​quate to assure the effective conduct of the State's vend​ing facility program (including State licensing agency procedures covering the con​duct of full evidentiary hearings) and the opera​tion of each vending facility in accordance with this part and with the requirements and conditions of each department, agency, and instrumentality in control of the main​tenance, operation, and protec​tion of Federal property, including the conditions con​tained in permits, as well as in all applicable Federal and State laws, local ordinan​ces and regulations.

(b) Such rules and regulations and amend​ments thereto shall be filed or published in accor​dance with State law.

(c) Such rules and regulations shall in​clude provi​sions adequate to insure that the right, title to, and interest in each vending facility used in the program and the stock will be vested in accor​dance with the laws of the State in the following:

(1) The State licensing agency; or

(2) Its nominee, subject to the condi​tions specified in § 395.15(b); or

(3) The vendor, in accordance with State determination.

(d) Notwithstanding the provisions of para​graph (c) of this section, any right, title to, or interest which existed on June 30, 1955, in stock may continue so long as:

(1) The interest is in the stock of a facility established under the program prior to July 1, 1955, and

(2) The vendor was licensed in the pro​gram (whether or not for the operation of the vend​ing facility in question) prior to July 1, 1955.

§395.5Approval of application for designa​tion as State licensing agency.
When the Secretary determines that an applica​tion submitted by a State vocation​al rehabilitation agency under § 395.2, and the accompanying rules and regulations indicate a plan of program operations which will stimulate and enlarge the economic opportunities for the blind, and which will meet all other requirements of this part, he shall approve the application and shall designate the applying State vocational rehabilitation agen​cy as the State licens​ing agency.

§ 395.6
Vendor ownership of vending facili​ties.
(a) If a State licensing agency determines under § 395.4(c) that the right, title to, and inter​est in a  vending facility may be vested in the blind ven​dor, the State li​censing agency shall enter into a written agreement with each vendor who is to have such ownership.  Such agreement shall contain in full the terms and conditions governing such ownership in accordance with criteria in the State licensing agen​cy's regulations, this part, and the terms and conditions of the permit.  The criteria established to govern the determination that the tile may be so vested shall con​tain rea​sonable provisions to enable a vendor to pur​chase vending facility equip​ment and to ensure that no individual will be denied the opportunity to become a ven​dor because of his inability to pur​chase the vending facility equipment or the initial stock;

(b) The State licensing agency shall es​tablish in writing and maintain policies determining whether the vendor/owner or the State licensing agency shall be re​quired to maintain the vending facility in good repair and in an attractive condi​tion and replace worn-out or obsolete equip​ment; and if the former, such policies shall provide that upon such vendor-owner's failure to do so, the State licens​ing agency may make the necessary main​tenance, replacement, or repairs and make equi​table arrangements for reimbursement;

(c) Where the vendor owns such equipment and is required to maintain the vending facil​ity in good repair and in an attractive condition and replace worn-out or obsolete equipment, or agrees to purchase addition​al new equipment, service changes for such purposes shall be equitably reduced and the method for determining such amount shall be established by the State licens​ing agency in writing;

(d) Where the vendor owns such equipment, the State licensing agency shall retain a first option to repurchase such equipment, an din the event the vendor-owner dies, or for any other reason ceases to be a licen​see, or transfers to another vending facil​ity, ownership of such equip​ment shall become vested in the State licensing agency for transfer to a successor licensee sub​ject to an obligation on its part to pay to such vendor-owner or his estate, the fair value therein; and

(e) The vendor-owner, his personal repre​senta​tive or next of kin shall be entitled to an oppor​tunity for  a full evidentiary hearing with respect to the determination of the amount to be paid by the State licen​sing agency for a vendor's ownership in the equipment.  When the vendor-owner is dis​satisfied with any decision rendered as a result of such hearing, he may file a com​plaint with the Secretary under § 395.13 to request the conven​ing of an ad hoc arbitra​tion panel.

§ 395.7The  issuance and conditions of licen​ses.
(a) The State licensing agency shall es​tablish in writing and maintain objective criteria for licens​ing qualified appli​cants, including a provision for giving preference to blind persons who are in need of employment.  Such criteria shall also include provisions to assure that license will be issued only to persons who are determined by the State licensing agency to be:

(1) Blind;

(2) Citizens of the United States: and

(3) Certified by the State vocational rehabilita​tion agency as qualified to operate a vending facility.

(b) The State licensing agency shall prov​ide for the issuance of licenses for an indefinite per​iod but subject to suspen​sion or termination if, after affording the vendor an opportunity for a full eviden​tiary hearing, the State licensing agency finds that the vending facility is not being operat​ed in accordance with its rules and regulations, the terms and conditions of the permit, and the terms and conditions of the permit, and the terms and conditions of the agreement with the vendor.

(c) The State licensing agency shall fur​ther es​tablish in writing and maintain policies which have been developed with the active participation of the State Commit​tee of Blind Vendors and which govern the duties, supervision, transfer, promo​tion, and financial participation of the vendors.  The State licensing agency shall also establish procedures to assure that such policies have been explained to each blind vendor.

§ 395.8
Distribution and use of income from vending machines on Federal proper​ty.
(a) Vending machine income from vending mach​ines on Federal property which has been dis​bursed to the State licensing agency by a proper​ty managing department, agency, or in​strumen​tality of the United State under § 395.32 shall accrue to each blind vendor operating a vending facility on such Fed​eral property in each State in an amount not to exceed the average net income of the total number of blind vendors within such State, as determined each fiscal year on the basis of each prior year's operation, ex​cept that vend​ing machine income shall not accrue to any blind vendor in any amo​unt ex​ceeding the aver​age net income of the total number of blind vendors in the United State.  No blind vendor shall receive less vending machine income than he was receiv​ing during the calendar year prior to Janu​ary 1, 1974, as a direct result of any limitation imposed on such income  under this paragraph.  No limitation shall be imposed on income from vending mach​ines, combined to create a vending facility, when such facility is maintained, serviced, or operated by a blind vendor.  Vending mach​ine income disbursed by a property managing depart​ment, agency or instrumentality of the United States to a State licensing agency in excess of the amounts eligible to accrue to blind vendors in accordance with this paragraph shall be retained by the appropriate State licensing agency.

(b) The State licensing agency shall dis​burse vending machine income to blind vendors within the State on at least a quarterly basis.

(c) Vending machine income which is retain​ed under paragraph (a) of this section by a State licensing agency shall be used by such agency for the establishment and maintenance of retire​ment or pension plans, for health insurance contributions, and for the provision of paid sick leave and vacation time for blind vendors in such State, if it is so determined by a majority vote of blind vendors licensed by the State licensing agency, after such agency has provided to each such vendor information on all matters relevant to such purposes. Any vending machine income not necessary for such purposes shall be used by the State licensing agency for the maintenance and replacement of equipment, the purchase of new equipment, management services, and assuring a fair minimum return to vendors.  Any assessment charged to blind vendors by a State licensing agency shall be reduced pro rata in an amount equal to the total of such remaining vending machine income.

§ 395.9The setting aside of funds by the State licensing agency.
(a) The State licensing agency shall es​tablish in writing the extent to which funds are to be set aside or caused to be set aside from the net proceeds of the operation of the vending facilities and, to the extent applicable, from vending mach​ine income under § 395.8(c) in an amount deter​mined by the Secretary to be reason​able.

(b) Funds may be set aside under paragraph (a) of this section only for the purposes of:

(1) Maintenance and replacement of e​quip​ment;

(2) The purchase of new equipment;

(3) Management services;

(4) Assuring a fair minimum of return to ven​dors; or

(5) The establishment and maintenance of retirement or pension funds, health insurance contributions, and provision for paid sick leave and vacation time, if it is so determined by a majority vote of blind vendors licensed by the State licensing agency, after such agency provides to each such vendor information on all matters relevant to such proposed pur​poses.

(c) The State licensing agency shall fur​ther set out the method of determining the charge for each of the above purposes list​ed in paragraph (b) of this section, which will be determined with the active par​ticipation of the State Committee of Blind Vendors and which will be designed to pre​vent, so far as is practicable, a greater charge for any purpose than is reasonably required for that purpose.  The State li​censing agency shall main​tain adequate records to support the reason​ableness of the charges for each of the purposed listed in this section, including any reserved necessary to assure that such purposes can be

achieved on a consistent basis.

§ 395.10
The maintenance and replace​ment of vending facility e​quipment.
The State licensing agency shall maintain (or cause to be maintained all vending facility equip​ment in good repair and in an attractive condition and shall replace or cause to be replaced worn-out and obsolete equipment as required to en​sure the con​tinued successful operation of the facil​ity.

§ 395.11
Training program for blind individ​uals.
The State licensing agency shall ensure that ef​fective programs of vocational and other training services, including per​sonal and vocational ad​just​ment, books, tools, and other training materi​als, shall be provided to blind individuals as voca​tional rehabilitation services under the Rehabilita​tion Act of 19734 (Pub. L. 93-112), as amended by the Rehabilitation Act Amendments of 1974 (Pu.B. 93-112), as amended by the Rehabilitation Act Amendments of 1974 (Pub. L. 93-516).  Such programs shall include on-the-job training in all aspects of vending facility opera​tion for blind persons with the capacity to operate a vending facility, and upward mobility training (including further education and additional training or re​tra​in​ing for improved work opportunities) for all blind licensees.  The State licens​ing agency shall furth​er ensure that post-employment services shall be provided to blind vendors as vocational rehabi​litation services as necessary to assure that the maximum vocational potential of such ven​dors is achieved and suitable employment is maintained with the State's vending facil​ity program.

§ 395.12
Access to program and finan​cial information.
Each blind vendor under this part shall be provid​ed access to all financial data of the State licens​ing agency relevant to the operation of the State vending facility program, including quarterly and annual financial reports, provided that such dis​closure does not violate applicable Fed​eral or State laws pertaining to the dis​closure of con​fidential information.  Insofar as practicable, such data shall be made available in braille or recorded tape.  At the request of a blind vendor State licen

sing agency staff shall arrange a convenient time to assist in the inter​pretation of such financial data.

§ 395.13Evidentiary hearings and ar​bitration of vendor com​plaints.
(a) The State licensing agency shall speci​fy in writing and maintain procedures whereby such agency affords an opportunity for a full eviden​tiary hearing to each blind vendor (which proced​ures shall also apply to cases under § 395.6(e)) dis​satis​fied with any State licensing agency action arising from the operation or administra​tion of the vending facility program,.  When such blind vendor is dissatisfied with any action taken or decision rendered as a result of such hearing, he may file a com​plaint with the Secretary.  Such complaint shall be accompanied by all available supporting documents, including statement of the decision which was rendered and the reasons in support thereof.

(b) The filing of a complaint under para​graph (a) of this section with either the State licensing agency or the Secretary shall indicate consent by the blind vendor for the release of such informa​tion as is necessary for the conduct of a full eviden​tiary hearing or the hearing of an ad hoc arbitration panel.

(c) Upon receipt of a complaint filed by a blind vendor which meets the requirements established by the Secretary, the Secre​tary shall convene an ad hoc arbitration panel which shall, in accor​dance with the provision of 5 U.S.C. chapter 5, subchapter II, give its decision which shall be final and binding on the parties except that such decision shall be subject to appeal and review as a final agency action for pur​poses of the provi​sions of 5 U.S.C. chapter 7.

(d) The arbitration panel convened by the Secre​tary to hear the grievances of blind vendors shall be composed of three members appointed as follows:

(1) One individual designated by the State licensing agency'

(2) One individual designated by the blind vendor; and

(3) One individual not employed by the State licensing agency or, where ap​propriate, its parent agency, who shall be jointly designated by the other mem​bers of the panel and who shall serve as chairman of the panel.

(e) If either the State licensing agency or the blind vendor fails to designate a mem​ber of an arbitra​tion panel, the Secretary shall designate such member on behalf of such party.

(f) The decision of an arbitration panel con​vened by the Secretary under this sec​tion shall be matters of public record and shall be published in the Federal Register.

(g) The Secretary shall pay all reasonable costs of arbitration under this section in accor​dance with a schedule of fees and expenses which shall be published in the Federal Register.

(h) The provisions of this section shall not require the participation of grantors of permits for the operation of vending facil​ities on property other than Federal prop​erty.

§ 395.14
The State Committee of Blind Ven​dors.
(a) The State licensing agency shall pro​vide for the biennial election of a State Committee of Blind VEndors which, to the extent possible, shall be fully represen​tative of all blind vendors in the State program on the basis of such factors as geog​raphy and vending facility type with a goal of providing for proportional repre​sentation of blind vendors on Federal property and blind vendors on other proper​ty.  Participation by any blind vendor in any election shall not be conditioned upon the payment of dues or any other fees.

(b) The State Committee of Blind Vendors shall:


(1) Actively participate with the State licensing agency in major administra​tive decisions and policy and program development decisions affecting the overall administration of the State's vending facility program;


(2) Receive and transmit to the State licensing agency grievances at the request of blind

 vendors and serve as advocates for such vendors in connection with such grievances;


(3) Actively participate with the State licensing agency in the development and administration of a State system for the transfer and promo​tion of blind vendors;


(4) Actively participate with the State licensing agency in the development of training and retraining programs for blind vendors; and

(5) Sponsor, with the assistance of the State licensing agency, meetings and instructional conferences for blind vendors within the State.

§ 395.15Use of nominee agreements.
(a) The State licensing agency many enter into an agreement whereby another agency or or​ganiza​tion undertakes to furnish ser​vices to blind ven​dors.  Such agreement shall be in writing and shall contain pro​visions which:

(1) clearly insure the retention by the State licensing agency of full respon​sibility for the administration and operation of all phases of the program;

(2) Specify the type and extent of the services to be provided under such agreement;

(3) Provide that no set-aside charges will be collected from blind vendors except as speci​fied in such agreement;

(4) Specify that no nominee will be al​lowed to exercise any function with respect to funds for the purchase of new equipment or for assuring a fair minimum of return to vendors, except to collect and hold solely for disposition in ac​cor​dance with the order of the State licensing agency any charges authorized for those purposes by the licensing agency; and

(5) Specify that only the State licensing agen​cy shall have control with respect to selection, placement, transfer, financial participation and termination of the vendors, and the preserva​tion, utilization, and disposition of program assets.

(b) If the State licensing agency permits any agency or organization other than a vendor to hold nay right, title to, or interest in vending facility or stock, the arrangement shall be one permitted by State law and shall specify in writing that all such right, title to, or interest is held by such agency or organization as the nomi​nee of the State licensing agency for pro​gram purposes and subject to the paramount right of the State licensing agency to di​rect and control the use, transfer, and disposition of such vending facilities or stock.

§ 395.16Permit for the establishment of vend​ing facilities.
Prior to the establishment of each vending facil​ity, other than a cafeteria, the State licensing agency shall submit an applica​tion for a permit setting forth the loca​tion, the mount of space necessary for the operation of the vending facility; the type of facility and equipment, the number, location and type of vending machines and other terms and conditions desired to be included in the permit.  Such application shall be submitted for the approval of the head of the Federal prop​erty managing department, agency, or instrumen​tality shall advise the State licensing agency in writing and shall indicate the reasons for the disapproval.

§ 395.17
Suspension of designation as State licensing agency.
(a) If the Secretary has reason to believe that, in the administration of the program, there is a fail​ure on the part of any State licensing agency to comply substantially with the Act and this part, he shall so inform such agency in writing, setting forth, in detail, the areas in which there is such failure and giving it a reasonable opportunity to comply.

(b) If, after the lapse of a reasonable time, the Secretary is of the opinion that such failure to comply still continues and that the State licensing agency is not taking the necessary steps to com​ply, he shall offer to such agency, by reasonable notice in writing thereto and to the chief executive of the State, an opportunity for a hearing before the Secretary (or person designated by the Sec​retary) to determine whether there is a failure on

the part of such agency to comply substantially with the provisions of the Act and of this part.

(c) If it is thereupon determined that there is a failure on the part of such agency to comply substantially with the Act and this part, appropri​ate written notice shall be given to such agency and to the chief ex​ecutive of the State suspend​ing such agen​cy's designation as licensing agen​cy ef​fective 90 days from the date of such no​tice.  A copy of such written notice shall be given to each department, agency, or instrumentality of the united States res​ponsible for the mainten​ance, operation, and protection of Federal prop​erty on which vending machines subject to the require​ment of § 395.32 are located in the State.  Upon the suspension of such designation, vend​ing machine income from vending mach​ines on Federal property due for accrual to the State licensing agency under § 395.32 shall be retained in escrow by such depart​ment, agency, or instru​mentality of the United States responsibility for the main​tenance, operation and protection of the Federal property on which such vending mach​ines are located, pending redesigna​tion of the State licensing agency or res​cission of the sus​pension under paragraph (e) of this section.

(d) If, before the expiration of such 90 days, the Secretary (or persons designated by him) deter​mines that the State licensing agency is taking the necessary steps to comply, he may postpone the effective date of such suspension for such time as he deems necessary in the best interest of the program.

(e) If, prior to the effective date of such sus​pension, the Secretary (or person des​ignated by him) finds that there is no longer a failure on the part of the State licensing agency to comply substantially with the provisions of the Act and this part, he shall so notify the agency, the chief executive of the State, and each Fed​eral depart​ment, agency, or instrumen​tality required to place funds in escrow under paragraph (c) of this section, in which event the suspension of the designa​tion shall not become effective and the requirement to place funds in escrow shall be terminated.

SUBPART C--FEDERAL  PROPERTY MANAGEMENT
§ 395.30The location and operation of vending facilities for blind vendors on Federal property.
(a) Each department, agency, or instrumen​tality of the United States in control of the main​tenance, operation, and protection of Federal property shall take all steps necessary to assure that, wherever feasi​ble, in light of appropriate space and poten​tial patronage, one or more vending facilities for operation by blind licen​sees shall be located on all Federal prop​erty Provided  that the location or opera​tion of such facility or facilities would not adversely affect the interest of the United States.  Blind person licensed by State licensing agencies shall be given priority in the operation of vending facil​ities on any Federal property.

(b)
 Any limitation on the location or oper​ation of a vending facility for blind ven​dors by a depart​ment, agency or instrumen​tality of the United States based on a finding that such location or operation or type of location or operation would adver​sely affect the interests of the United States shall be fully justified in writing to the Secretary who shall determine wheth​er such limitation is warranted.  A deter​mination made by the Secre​tary concerning such limitation shall be binding on any department, agency, or instrumentality of the United States affected by such deter​mination.  The Secretary shall publish such determination in the Federal Register along with supporting docu​ments directly relating to the determination.

(c) Priority in the operation of vending facilities in areas administered by the National Park Ser​vice or the National Aeronautics and Space Admini​stration shall be given to blind vendors.  Priority in the awarding of contracts for the opera​tion of concessions in such areas when such conces​sions provide accommodations, facilities, and services of a scope or of a character not generally available in vending facili​ties operated by blind vendors shall be given in accordance with the provisions of the Concession Policy Act (Pub. L. 98-249, 16 U.S.C.1) or the National Aeronautics and Space Act of 1958, as amended (Pub. L. 85-568, 42 U.S.C. 2473).  The provisions of this part shall not apply when all accom​moda​tions, facili​ties, or services in such areas are operated by a single responsible concessioner.

§ 395.31
Acquisition and occupation of Federal property.
(a) Effective January 2, 1975, no depart​ment, agency, or instrumentality of the United States shall undertake to acquire by ownership, rent or lease, or to otherwise occupy, in whole or in part, any building unless it is determined that such building includes a satisfactory site or sites for the location and operation of a vending facility by a blind vendor.  In those cases where a purchase contract, an agreement to lease, or other similar commitment was entered into prior to January 2, 1975, the provisions of this paragraph shall not apply.

(b) Effective January 2, 1975, no depart​ment, agency or instrumentality of the united State, shall undertake to occupy, in whole or in part, any building which is to be constructed, substantially altered, or renovated, or in the case of a building which is occupied on January 2, 19875 by a department, agency or instrumentality of the United States, no such department, agency, or instrumentality shall undertake to substantially alter or renovate such building, unless it is deter​mined that the design for such construction, substantial alternation, or renovation includes a satisfactory site or sites for the location and operation of a vending facility by a blind vendor.  In those cases where a de​sign contract or other similar commitment was entered into prior to January 2, 1975, the provision of this paragraph shall not apply.  For purposes of this paragraph, "substantial alteration or renovation of a building" means a permanent material cha​nge in the floor area of such building which would render such building appropri​ate for the location and operation of a vending facility by a blind vendor.

(c) The determination that a building con​tains a satisfactory site or sites under paragraph (a) or (b) of this section shall be made after consultation between the State licensing agency and the head of the department, agency, or instrumentality of the United States which is planning to acquire or otherwise occupy such building.  In order to make such determination, effec​tive on the publication date of this part each such department, agency, or instru​mentality shall provide to the appropriate State licensing agency written notice of its inten​tion to acquire or otherwise occupy such building.

Such written notice shall be by certified or regis​tered mail with return receipt and shall be provid​ed as early as practicable but no later than 60 days prior to such intended action.  The written notice shall indicate that a satis​factory site or sites for the location and operation of a vending facility by blind persons is included in the plans for the building to be acquired or otherwise oc​cupied and shall further assure that the State licensing agency shall be afforded the opportunity to determine whether such building includes a satisfactory site or sites for a vending facility.  The written notice shall further assure that the State licensing agency, subject to the approval of the head of the Federal property manag​ing depart​ment, agency, or instrumentality , shall be offered the opportunity to se​lect the location and type of vending fac​ility to be operated by a blind vendor prior to the completion of the final space layout of the building.  The receipt of such written notice shall be acknowledged in writing promptly by the State licensing agency but no later than within 30 days and the State licensing agency shall indicate at that time whether it is interested in establishing a vending facility.  A copy of the written notice to the State licensing agency and the State licensing agency's acknowledgement shall be provided to the Secretary.

(d) When, after a written notice has been provided under paragraph (c) of this sec​tion, the State licensing agency deter​mines that the num​ber of persons using the Federal property is or will be insufficient to support a vending facility, and the Secretary concurs with such determina​tion, the provisions of paragraphs (a) and (b) of this sec​tion shall not apply.  The provisions of paragraphs (a) and (b) of this section shall not apply.  The provi​sions of paragraphs (a) and (b) of this sec​tion shall also not apply when fewer than 100 Federal Government employees are or will be located during normal working hours in the building to be acquired or other wise occupied or when such building contains less than 15,000 square feet of interior space to be utilized for Federal Government purposes in the case of build​ings in which services are to be provided to the public.

(e) The operation of a vending facility estab​lished under pre-existing arrange​ments shall not be affected by the provi​sions of this section.  The provisions of this section shall further not pre​clude future arrangements under which vending facilities to be operated by blind vendors may be established in buildings of a size or with an employee population less than that specified in paragraph (d) of this section: Provided, That both the State licensing agency and the Federal prop​erty managing department, agency or in​strumen​tality concur in such establishment.

(f) Each department, agency, and instrumen​tality of the United States, when leasing property in privately owned building, shall make every effort to lease property capable of accommodat​ing a vending facil​ity.  When, however, such depart​ment, agency, or instrumentality is leasing part of a privately owned building in which prior to the execution of the lease, the lessor or any of his tenants had in opera​tion or had entered into a contract for the operation of a restaurant or other food facility in a part of the building not included in such lease and the operation of a vending facility by a blind vendor would be in proximate and substantial direct competition with such restaurant or other food facility, the provisions of para​graphs (a),  (b), and (c) of this section shall not apply.

§ 395.32Collection and distribution of vending machine income from vending mach​ines on Federal property.
(a) The on-site official responsible for the Federal property of each property managing department, agency, or instrumen​tality of the United States, in accordance with established procedures of such de​partment, agency, or instrumentality, shall be responsible for the collec​tion of, and accounting for, vending machine income from vending mach​ines on Federal prop​erty under his control and shall otherwise ensure compliance with the provi​sions of this section.

(b) Effective January 2, 1975, 100 per centum of all vending machine income from vending mach​ines on Federal property which are in direct competition with a vending facility operated by a blind vendor shall accrue to the State licensing agency which shall disburse such income to such blind vendor operating such vending facility on such property provided that the total amount of such income accruing to such blind vendor does not exceed the maximum amount determined under  § 395.8(a).  In the event that there is in​come from such vending machines in excess of the maximum amount which may be disbursed to the blind vendor under § 395.8(a), such additional income shall accrue to the State licensing agency for purposes determined in accor​dance with § 395.8(c).

(c) Effective January 2, 1975, 50 per centum of all vending machine income from vending mach​ines on Federal property which are not in direct com​petition with a vending facility operated by a blind vendor shall accrue to the State licensing agency which shall disburse such income to the blind vendor operating such vending facility on such property.  In the event that there is no blind vendor, such income shall accrue to the State licensing agency, except as indicated under paragraph (d) of this section.  The total amount of such income disbursed to such blind vendor shall not exceed the maximum amount determined un § 395.8(a).  In the event that there is in​come from such vending machines in excess of the maxi​mum amount which may accrue to the blind vendor under § 395.8(a), such additional income shall accrue to the State licensing agency for purposes determined in accordance with § 395.8(c).

(d) Effective January 2, 1975, 30 per centum of all vending machine income from vending mach​ines, which are not in direct competi​tion with a vending facility operated by a blind vendor and which are on Federal property at which at least 50 per centum of the total hours worked on the premises occurs during a period other than normal working hours, shall accrue to the State licensing agency which shall disburse such in​come to the blind vendor operating a vending facility on such property.  In the even that there is no blind ven​dor on such property, such income shall accrue to the State licensing agency.  The total amount of such income disbursed to such blind vendor shall not exceed the maximum amount deter​mined under § 395.8(a).  In the event that there is income from such vending machines in excess of the maximum amount which may be disbursed to the blind vendor under § 395.8(a), such additional income shall accrue to other State licensing agency for pur​poses determined in accor​dance with § 395.8(c).

(e) The determination that a vending machine on Federal property is in direct competition with a vending facility oper​ated by a blind vendor shall be the respon​sibility of the on-site official respon​sible for the Federal property of each property managing department, agency or instrumentality of the United States, subject to the concurrence of the State licensing agency.

(f) In the case of vending machine income which, prior to the effective date of this part, has been disburse to a blind vendor by a property manag​ing department, agency, or instrumentality from proceeds which accrued from operations subse​quent to January 2, 1975, pursuant to agreements in effect prior to such time, such income may be deducted, at the discretion of such property managing department, agency or instrumentality, from vending machine income due to the State licensing agency under para​graphs (b), (c), or (d) of this section.

(g) The collection of vending machine in​come and its disbursement to the appropri​ate State licensing agency shall be con​ducted on at least a quarterly basis.

(h) All arrangements pertaining to the opera​tion of vending machines on Federal property not cover​ed by contract with, or by permits issued to, State licensing agencies, shall be renegotiated upon the expiration of the existing contract or other arran​gement for consistency with the provi​sions of this section.

(i) The provisions of this section shall not apply to income from vending machines within operated retail sales outlets under the control of post exchange or ships' stores systems authorized under Title 10 of the United States Code; to income from vending machines operated by the Veterans Canteen Service; or to income from vending machines not in direct competition with a blind vending facility at individual loca​tions, installation, or facilities on Federal property the total of which at such individual locations, installa​tions, or facilities does not exceed $3,000 annual​ly.

(j) The provisions of this section shall not operate to preclude pre-existing or future arrange​ments, or regulations of depart​ments, agencies, or in​strumentalities of the United States, under which blind ven​dors or State licensing agencies may:


(1) Receive a greater percentage or amount of vending machine income than that specified in paragraphs (b), (c), and (d) of this section, or 


(2) Receive vending machine income from individual locations, installations, or facilities on Federal property the total of which at such individual locations, installations, or facilities does not exceed $3,000 annually.

§ 395.33
Operation of cafeterias by blind vendors.
(a) Priority in the operation of cafeterias by blind vendors on Federal property shall be af​forded when the Secretary determines, on an individual basis, and after consulta​tion with the appropriate property manag​ing department, agency, or in​strumental​ity, that such operation can be provided at a reasonable cost, with food of a high quality comparable to that currently pro​vided employees, whether by contract or otherwise. Such operation shall be expec​ted to provide maximum employ​ment oppor​tunities to blind vendors to the great​est extent possible.

(b) In order to establish the ability of blind ven​dors to operate a cafeteria in such a manner as to provide food service at comparable cost and of comparable high quality as that available from other provi​ders of cafeteria services, the appropri​ate State licensing agency shall be invited to respond to solicitations for offers when a cafeteria contract is contemplated by the ap​propriate property managing department, agency, or in​strumentality.  Such solici​tation for offers shall establish criteria under which all responses will be judged.  Such criteria may include sanitation prac​tices, personnel, staffing, menu pricing and por​tion sizes, menu variety, budget and account​ing practices.  If the proposal received from the State licensing agency is judged to be within a competi​tive range and has been ranked among those proposals which have reasonable chance of being selected for final award, the property man​aging department, agency, or instrumentality shall consult with the Secretary as re​quired under paragraph (a) of this section.  If the State licens​ing agency is dissatis​fied with an action taken relative to its proposal, it may file a complaint with the Secretary under the provisions of § 395.37.

(c) All contracts or other existing arran​gements pertaining to the operation of cafeterias on Fed​eral property not covered by contract with, or by permits issued to, State licensing agencies shall be renego​tiated subsequent to the effective date of this part on or before the expiration of such contracts or other arrangements pur​suant to the provisions of this section.

(d) Notwithstanding the requirements of para​graphs (a) and (b) of this section, Federal proper​ty managing departments, agencies, and instru​mentalities may afford priority in the operation of cafeterias by blind vendors on 

Federal property through direct negotia​tions with State licensing agencies when​ever such depart​ment, agency or instrumen​tality determines, on an individual basis, that such operation can be provided at a reasonable cost, with food of a high qual​ity comparable to that currently provided employees: Provided, however, That the pro​vi​sions of paragraphs (a) and (b) of this section shall apply in the event that the negotiations authorized by this paragraph do not result in a contract.

§ 395.34
Application for permits.
Applications for permits for the operation of vending facilities  other than cafe​terias shall be made in writing on the appropriate form, and submitted for the review and approval of the head of the Federal property managing department, agency, or instrumentality.

§ 395.35
Terms of permit.
Every permit shall describe the location of the vending facility including any vending machines located on other than the facility premises and shall be subject to the fol​lowing provisions:

(a) The permit shall be issued in the name of the applicant State licensing agency which shall:


(1) Prescribe such procedures as are necessary to assure that in the selection of vendors and employees for vending facilities there shall be no discrimination because of sex, race, age, creed, color, national original, physi​cal or mental disability, or political affiliation; and


(2) Take the necessary action to assure that vendors do not discriminate against any per​son or persons in furnishing, or by refusing to furnish, to such person or persons the use of any vending facil​ity, including any and all services, privileges, accommodations, and ac​tivities provided thereby, and comply with Title VI of the Civil Rights Act of 1964 and regula​tions issued pursuant thereto.

(b) The permit shall be issued for an in​definite period of time subject to suspen​sion or termina​tion on the basis of com​pliance with agreed upon terms. 

(c) The permit shall provide that:


(1) No charge shall be made to the State licensing agency for normal cleaning, main​tenance, and repair of the building structure in and adjacent to the vending facility areas;


(2) Cleaning necessary for sanitation, and the maintenance of vending facili​ties and vending machines in an orderly condition at all times, and the instal​lation, maintenance, repair, replace​ment, servicing, and removal of vend​ing facility equipment shall be without cost to the department, agency, or in​strumentality responsible for the main​tenance of the Federal property; and


(3) Articles sold at vending facilities operated by blind licensees may consist of newspapers, periodicals, publica​tions, confections, tobacco products, foods, beverages, chances for any lot​tery authorized by State law and con​ducted by an agency of a State within such State, and other articles or ser​vices as are determined by the State licensing agency, in consultation with the on-site official responsible for the Federal property of the property managing depart​ment, agency or instru​mentality, to be suitable for a parti​cular location.  Such articles and ser​vices may be dispensed automatically or manually and may be prepared on or off the premises in accordance with all applicable health laws.

(d) The permit shall further provide that vend​ing facilities shall be operated in compliance with applicable health, sanita​tion, and building codes or ordinances.

(e) The permit shall further provide that instal​lation, modification, relocation, removal, and renovation of vending facili​ties shall be subject to the prior approval and supervision of the on-site official responsible for the Federal property of the property managing department, agency, or in​strumentality, and the State licensing agency; that costs of relocations initi​ated by the State licensing agency shall be paid by the State licensing agen​cy; and that costs of relocations initiated by the department, agency, or instrumentality shall be borne by such department, agency, or instrumen​tality.

(f) The operation of a cafeteria by a blind vendor shall be covered by a contractual agree​ment and not by a permit.

§ 395.36Enforcement procedures.
(a) The State licensing agency shall at​tempt to resolve day-to-day problems per​taining to the operation of the vending facility in an informal manner with the participation of the blind vendor and the on-site official responsible for the prop​erty of the property managing department, agen​cy, or instrumentality as necessary.

(b) Unresolved disagreements concerning the terms of the permit, the Act, or the regu​lations in this part and any other unresol​ved matters shall be reported in writing to the State licensing agen​cy supervisory personnel by the Regional or other appro​priate official of the Federal property man​aging department, agency or instrumen​tality in an attempt to resolve the issue.

§ 395.37Arbitration of State licensing agency complaints.
(a) Whenever any State licensing agency deter​mines that any department, agency, or instrumen​tality of the United States which has control of the maintenance, operation, and protec​tion of Federal property is failing to comply with the provisions of the Act or of this part and all informal attempts to resolve the issues have been unsuccessful, such licensing agency may file a complaint with the Secretary.

(b) Upon receipt of a complaint filed under paragraph (a) of this section, the Secre​tary shall convene an ad hoc arbitration panel which shall, in accordance with the provision of 5 U.S.C. ch. 5, subchapter II, give notice, conduct a hearing and render its decision which shall be final and bind​ing on the parties except that such deci​sion shall be subject to appeal and review as a final agency action for purposes of the provision s of 5 U.S.C. ch. 7.  The arbitration panel convened by the Secre​tary to hear complaints filed by a State licensing agency shall be composed of three members appointed as follows:


(1) One individual designated by the State licensing agency;


(2) One individual designated by the head of the Federal department, agency, or instrumen​tality controlling the Federal property over which the dispute arose; and


(3) One individual, not employed by the Fed​eral department, agency, or instru​ment​ality controlling the Federal prop​erty over which the dispute arose, who shall be jointly desig​nated by the other members of the panel and who shall serve as chairman of the panel.

(c) If either the State licensing agency or the head of the Federal department, agency, or instrumen​tality fails to designate a member of an arbitration panel, the Secre​tary shall designate such member of behalf of such party.

(d) If the panel finds that the acts or practices of any department, agency, or instrumentality are in violation of the Act or of this part, the head of any such de​partment, agency, or instrumentality (subject to any appeal under paragraph (b) of this section) shall cause such acts or practices to be terminat​ed promptly and shall take such other action as may be necessary to carry out the decision of the panel.

(e) The decisions of an arbitration panel con​vened by the Secretary under this sec​tion shall be matters of public record and shall be published in the Federal Register.

(f) The Secretary shall pay all reasonable costs of arbitration under this section in accor​dance with a schedule of fees and expenses which shall be published in the Federal Register.

§ 395.38
Reports.
At the end of each fiscal year, each prop​erty managing department, agency, or in​strumentality of the United States shall report to the Secretary the total number of applications for vending facility loca​tions received from State licensing agen​cies, the number accepted, the number denied, the number still pending, the total amount of vending machine income collected and the amount of such vending machine income dis​bursed to the State licensing agency in each State.
APPENDIX C

BLIND AND VISUALLY HANDICAPPED PERSONS


Act 260 of 1978

AN ACT to revise and codify the laws relating to blind persons and visually handicapped; to create a commission; to prescribe its powers and duties and those of other state agencies relative to blind persons; to provide services, education, training, and assistance to blind persons; to regulate concessions operated by blind persons; to transfer powers, duties functions, and appropriations; and to repeal certain acts and parts of acts.


History:  1978, Act 260. Eff. Oct. 1, 1978.

The People of the State of Michigan enact:
393.351  Definitions.

Sec. 1.  As used in this act:


(a)
"Blind person" means an individual who has a visual acuity of 20/200 or less in the better eye with correction, or has a limitation of his or her field of vision such that the widest diameter of the visual field subtends an angular distance not greater than 20 degrees, as determined by the commission.


(b)
"Commission" means the commission for the blind.


(c)
"Concession" means equipment or location which is being used, or may be used to sell retail confections, tobaccos, papers, periodicals, and other like merchandise, coffee, milk, soft drinks, wrapped ice cream, wrapped sandwiches, wrapped baked goods, packaged salads and other similar food items.  Concession includes the operation of "quickie lunch counters" for the dispensing of prepared foods in state buildings and vending facilities.


(d)
"Department" means the department of labor.


(e)
"Director" means the director of the commission.


(f)
"Vending facility" means an automatic vending machine, cafeteria, snack bar, cart service, shelter, counter, or any other appropriate auxiliary equipment as the commission may prescribe by rule as being necessary for the sale of articles or services described in this act and which may be operated by a blind licensee.

393.352  Commission for blind; creation; appointment of members; chairperson; appointment and evaluation of director of commission; terms, compensation, and expenses of members; officers; quorum.

Sec. 2.(1) The commission for the blind is created in the department of labor.  The commission consists of 5 members appointed by the governor by and with the advice and consent of the senate.  Three of the members shall be blind persons.  One of the members shall be designated by the governor to serve as the chairperson.  The commission shall recommend to the director of the department a person to serve as director of the commission from a list of eligible persons certified and submitted by the department of civil service who shall be classified as a civil service employee, and the director of the department may appoint or reject that person.  Should that person be rejected, the procedure shall be repeated until a director is appointed.  The commission shall evaluate the performance of the director annually and submit its evaluation and recommendations to the director of the department.


(2)
The members shall serve for terms of 3 years except of those members first appointed, 2 shall serve for terms of 3 years, 2 for 2 years, and 1 shall serve for 1 year.  A vacancy shall be filled in the same manner as the original appointment for the balance of the unexpired term.


(3)
The compensation and the schedule of reimbursement of expenses shall be established annually by the legislature.


(4)
The members shall elect their own officers as necessary.


(5)
A majority of the members appointed constitutes a quorum.

393.353  Services for determining cause and prevention of blindness; examination to certify statutory blindness; treatment; cost; contract to provide eye examinations.

Sec. 3.(1) The commission shall establish and maintain services as needed for determining the cause and prevention of blindness.  The examination to certify statutory blindness may be performed by either an ophthalmologist or physician skilled in the diseases of the eye; or a licensed optometrist, whichever the person shall select.  When a blind or partially blind person can be benefited by treatment, the commission shall arrange for the necessary treatment, with the consent of the person, by an ophthalmologist or physician skilled in the diseases of the eye, a licensed optometrist, or both.  An examination shall be provided without charge to the applicant for services to the blind.  Unless other funds are available, the examination, and treatment if provided, shall be paid for by the commission.


(2)
The commission may contract with the department of social services or the department of public health to provide eye examinations for applicants for aid to the blind.

393.354  Services to assist visually handicapped persons; fee; duties of commission generally.

Sec. 4.(1) The commission shall maintain a program of services to assist visually handicapped persons to overcome vocational handicaps and to obtain the maximum degree of self-support and self-care.  Services provided for under this section may be furnished to clients from other agencies of this or other states for a fee which shall not be less than the actual costs of the services.


(2)
The commission shall:


(a)
Furnish diagnostic evaluation to determine the nature and scope of services to be provided.


(b)
Provide physical restoration to eliminate or minimize the effects of the handicap.


(c)
Provide for special education or training in the professions, businesses, or trades under a vocational rehabilitation plan.  The commission may furnish living maintenance during the period of the education or training within or without the state.


(d)
Provide services to blind persons in accordance with the rehabilitation act of 1973, 29 U.S.C. 701 to 794.


(e)
Establish, construct, or maintain rehabilitation centers, training centers, or workshops to teach visually handicapped persons to prepare for and maintain trades or occupations when the training is feasible and will contribute to the efficiency or support of the visually handicapped persons.


(f)
Provide teacher-counselor services and teaching of subjects which will assist visually handicapped persons in the ease and enjoyment of daily living.


(g)
Place visually handicapped persons in jobs or business enterprises in accordance with the abilities and interests of the applicant.


(h)
Teach visually handicapped persons trades or occupations which may be followed in their homes and to assist them in whatever manner may seem advisable in disposing of the products of their home industries.


(i)
Aid individual visually handicapped persons or groups of visually handicapped persons to engage in gainful occupations by furnishing materials, equipment, goods or services to them, by providing financial assistance as necessary to encourage and equip them to reach an objective established with them by the commission.


(j)
Provide rehabilitation services for blind persons who are senior citizens so that they may reside within a community.


(k)
Provide other rehabilitative goods and services as appropriate to each individual circumstance.

393.355  Additional duties of commission.

Sec. 5.  The commission shall do all of the following:


(a)
Cooperate with other departments, agencies, and institutions, both public and private, in providing for the rehabilitation of blind persons, in studying problems relative to blind persons, and in establishing, developing, and providing necessary programs, facilities and services.


(b)
Enter into reciprocal arrangements with other states to provide for the rehabilitation of residents of the states concerned.


(c)
Conduct research and compile statistics relating to the rehabilitation of blind persons.


(d)
Provide social adjustment, guidance, counsel, mobility training, and employment adjustment of blind persons in their home communities.


(e)
Provide surveys of employment opportunities for blind persons and the placement of blind persons in employment not otherwise provided for.


(f)
Regulate concessions reserved for operation by blind persons pursuant to this act.


(g)
Promulgate rules pursuant to Act No. 306 of the Public Acts of 1969, as amended, being sections 24.201 to 24.315 of the Michigan Compiled Laws, for the implementation and administration of this act.

393.356  Employment and duties of educational consultants; informing commission of schools with visually handicapped students; liaison and program coordination.

Sec. 6.(1) The commission may employ qualified educational consultants to assist public or private school teachers responsible for teaching visually handicapped students.  Educational consultants shall assist public and private school teachers by providing methods and materials for teaching visually handicapped students.  The superintendent of public instruction shall inform the commission of the schools in which visually handicapped students are enrolled.


(2)
The director or a person designated by the director shall be the liaison between the commission, the schools for the blind, and the superintendent of public instruction, and shall coordinate all programs affecting blind students.

393.357  Contributions or gifts; acceptance; expenditure; stipulation of donor.

Sec. 7.  The commission may accept contributions or gifts in cash or otherwise from persons, associations, or corporations.  Contributions and gifts shall be expended as provided by law, in the same manner as moneys appropriated for implementing the purposes of this act.  The donor of the gift may stipulate the manner in which the gift shall be expended within the guidelines of this act.

393.358  Powers of commission pursuant to state-federal agreements.

Sec. 8.  The commission, pursuant to state-federal agreements, may cooperate with the federal government in carrying out the purposes of a federal statute or regulation, not in conflict with state law, which pertains to rehabilitation of blind persons; may adopt methods of administration, not in conflict with state law, which are necessary for the proper and efficient operation of the agreements or plans for rehabilitation of blind persons; and may comply with conditions, not in conflict with state law, which are necessary to secure the full benefits of federal statute.

393.359  Concessions in state buildings or on state property; operation by blind persons; plans; location of concessions.

Sec. 9.  A concession in a building or on property owned or occupied by this state shall be operated by a blind person, regardless of race, creed, color, sex, marital status, or religious preference, except in cases provided for in section 10.  The building division of the department of management and budget shall submit plans relative to concessions in state buildings or on state property to the commission, which shall have the final authority relative to the location of concessions.

393.360  Act inapplicable to certain concessions; sighted person operating concession under contract or lease, or operating concession not applied for by blind person.

Sec. 10.(1) This act shall not apply to a concession operated in connection with the state fair, with the use of state fairgrounds, with a state educational institution, state penal institution, military establishment, armory, or state park.


(2)
A sighted person operating a concession under contract or lease at the time this act becomes effective shall not be required to surrender the rights before the contract or lease expires.


(3)
A sighted person operating a concession which has not been applied for by a blind person may be permitted to continue in charge until the concession is applied for and a qualified blind person is chosen to operate the concession.

393.361  Concessions; qualifications of applicant; limitation on number.

Sec. 11.  The qualifications of an applicant to operate a concession shall be determined according to qualifications established by the commission.  A blind person shall not operate more than 1 concession.

393.362  Contract or lease of veteran with service-connected disability not affected.

Sec. 12.  This act shall not be construed to affect the contract or lease of world war I, world war II, Spanish-American war, Korean conflict, or Vietnam era conflict veteran having a service-connected disability recognized by the veterans' administration of the federal government, or a renewal of that contract or lease.

393.363  Implementation of Randolph-Sheppard vending stand act.

Sec. 13.  The commission shall be the state agency for implementing the Randolph-Sheppard vending stand act, 20 U.S.C. 107 to 107f.

393.364  Identification card; issuance; contents.


Sec. 14.(1) Upon request, the department of state shall issue to legally blind persons, as defined by the standards of the commission, an identification card attesting to the fact that the person to whom the card is issued is legally blind.


(2)
The identification card shall bear the name, signature, birth date, address, and photograph of the person to whom issued.

393.365  Conducting business at public meeting; notice; availability of writings to public.


Sec. 15.(1) The business which the commission or any committee appointed under this act may perform shall be conducted at a public meeting of the commission or committee held in compliance with Act No. 267 of the Public Acts of 1976, being sections 15.261 to 15,275 of the Michigan Compiled Laws.  Public notice of the time, date, and place of the meeting shall be given in the manner required by Act No. 267 of the Public Acts of 1976.


(2)
A writing prepared, owned, used, in the possession of, or retained by the commission in the performance of an official function shall be made available to the public in compliance with Act No. 442 of the Public Acts of 1976, being sections 15.231 to 15.246 of the Michigan Compiled Laws.

393.366  Transfer of personnel, equipment, and unexpended appropriations; transfer of powers, duties, and functions.

Sec. 16.(1) The personnel serving in and the equipment and unexpended appropriations of the office of services to the blind in the department of social services is transferred to the commission.


(2)
All powers, duties, and functions vested by law in the department of social services relative to the office of services to the blind are transferred to the commission.

393.367  Repeal of §§393.251 to 393.258, 393.271 to 393.276, and 393.301 to 393.303.

Sec. 17.  Act No. 140 of the Public Acts of 1911, being sections 393.251 to 393.258 of the Compiled Laws of 1970, Act No. 14 of the Public Acts of 1939, being sections 393.271 to 393.276 of the Compiled Laws of 1970 and Act No. 95 of the Public Acts of 1967, being sections 393.301 to 393.303 of the Compiled Laws of 1970, are repealed.

393.368  Effective date.

Sec. 18.  This act shall take effect October 1, 1978.

393.369  Repealed.  1983, Act 141, Imd. Eff. July 18, 1983.

Compiler's note:  The repealed section pertained to the expiration of the act.
APPENDIX D

DEPARTMENT OF LABOR AND ECONOMIC GROWTH

COMMISSION FOR THE BLIND

VENDING FACILITY PROGRAM

Filed with the Secretary of State on June 24, 2004

These rules take effect on October 1, 2004
(By authority conferred on the director of the department of labor and economic growth by sections 1, 5, and 16 of 1978 PA 260 and Executive Order Nos. 1996-2 and 2003-18, being §393.351, 393.355, 393.366, 445.2001, and 445.2011 of the Michigan Compiled Laws)

R 393.101, R 393.102, R 393.103, R 393.104, R 393.105, R 393.106, R 393.107, R 393.108, R 393.109, R 393.110, R 393.111, R 393.112, and R 393.113 of the Michigan Administrative Code are rescinded, and R 393.1, R 393.2, R 393.3, R 393.4, R 393.5, R 393.6, R 393.7, R 393.8, R 393.9, R 393.10, R 393.11, R 393.12, R 393.13, R 393.14, R 393.15, R 393.16, R 393.17, R 393.18, R 393.19, R 393.20, R 393.21, R 393.22, R 393.23, R 393.24, R 393.25, R 393.26, R 393.27, R 393.28, R 393.29, R 393.30, R 393.31, R 393.32, R 393.33, R 393.34, R 393.35, R 393.36, R 393.37, R 393.38, R 393.39, R 393.40, R 393.41, R 393.42, R 393.43, R 393.44, R 393.45, R 393.46, R 393.47, R 393.48, R 393.49, R 393.50, R 393.51, R 393.52, R 393.53, R 393.54, R 393.55, and R 393.56 of the Code are added.

R 393.1   Definitions.

   Rule 1.  (1)  As used in these rules:

   (a)  "Academic period" means a semester, trimester, quarter, or other college or university unit of study.

   (b)  "Act" means 1978 PA 260, as amended, being MCL 393.351.

   (c)  "Active participation" means the process whereby the elected operators’ committee and its subcommittees, the commission board, and commission staff cooperate in the development and implementation of major administrative decisions and policy as well as program development, as prescribed in the Randolph‑Sheppard act of 1936, as amended, 20 U.S.C. §107 et seq. and the act.

   (d)  "Administrator" means the program administrator of the business enterprise program.

   (e)  "Bid" means the process whereby a licensee or a potential licensee records on the business enterprise program telephone system his or her desire to transfer to, or begin operation of, an available location.

   (f)  "Bid line" means a telephone line that contains a recorded message of all locations which are available during an identified time frame.

   (g)  "Cafeteria" means a food dispensing facility capable of providing a broad variety of prepared foods and beverages, including hot meals, primarily through the use of a line where the customer serves himself or herself from displayed selections.  A cafeteria may be fully automatic or may have limited table service. Table or booth seating facilities are always provided.  

   (h)  "Combined cafeteria/snack bar" means a facility that combines the features of a cafeteria with the features of a snack bar.

   (i)  "Commission" means the Michigan commission for the blind.


   (j)  "Commission board" means the policy‑setting body for the Michigan commission for the blind.

   (k) "Committee" means a group of members which is elected to represent all vending facility operators and which is created under R 393.53.

   (l)  "Dry stand" means a vending facility that does not sell liquids.

   (m)  "Federal properties" means a building, land, or other real property owned, leased, or occupied by a department, agency, or instrumentality of the United States, including the department of defense and the United States postal service, or an instrumentality wholly owned by the United States.

   (n)  "Hearings office" means the office within the department charged with the responsibility of conducting fair and impartial hearings.

   (o)  "Hearings officer" means a person designated to conduct hearings and issue proposed decisions on behalf of the commission pursuant to 1969 PA 306, MCL 24.201.

   (p)  "Highway vending" means a vending facility that consists of 1 or more state of Michigan highway rest areas or welcome centers.

   (q)  "Initial merchandise inventory" means merchandise necessary for establishing a licensee in a vending facility, and shall include bill changer change and coin mechanism change.

   (r)  "License" means a written instrument that the commission issues to a blind person that authorizes the person to operate a vending facility on federal, state, or other property.

   (s)  "Licensee" means a blind person who the commission licenses to operate an assigned vending facility.

   (t)  "Management services and supervision" means and includes inspection, quality control, consultation, accounting, regulating, in‑service training, and related services provided on a systematic basis provided to support and improve Randolph‑Sheppard small business enterprises operated by blind individuals.  "Management services and supervision" does not include routine services or costs that pertain to the ongoing operation of an individual facility after the initial establishment period.

   (u)  "Mandated" facility means a facility in which blind persons are granted priority to operate concessions under the Randolph‑Sheppard act of 1936, as amended, 20 U.S.C. §107 et seq. and the act.


   (v)  "Net proceeds" means the amount remaining from the sale of articles or services of vending facilities and any vending machine or other income accruing to operators after deducting the cost of the sale and other expenses and excluding set‑aside charges required to be paid by operators.

   (w)  "Net profit" is the gross income to the operator before personal income tax.  


   (x)  "Operating costs" means the cost of all of the following:

   (i)  Products sold.

   (ii)  Employees' wages, taxes, and compensation.

   (iii)  An operator's portion of repair.

   (iv)  Sales taxes.

   (v)  Operating insurance.

   (vi)  Supplies.

   (vii)  Business telephone charges directly related to the vending facility.

   (viii)  The renting or leasing of commission‑approved equipment or space, which may include utilities.

   (ix)  Actual vehicle mileage or actual vehicle expenses, documented in a log for that purpose, which are directly related to the operation of the vending stand facility, which are deemed necessary for the location, and which are identified in the agreement, and parking and tolls directly related to the operation of the vending stand facility.  The expenses shall be documented by adequate records or evidence.  The rate of reimbursement shall be established by the commission board with the active participation of the committee.  Vehicle mileage between the licensee's home and the vending facility is not an operating expense.

   (x)  Dues for professional and trade organizations.

   (y)  "Other property" means property which is not required by state or federal law to house a vending stand facility and which is property on which vending facilities are established or operated through the use of any funds derived, in whole or in part, directly or indirectly, from the operation of any mandated vending facility.

   (z)  "Permit" means the official approval or authority which is given to the commission by a department, agency, or instrumentality that is in control of the maintenance, operation, and protection of federal property or by a person who is in control of other property and which authorizes the commission to establish a vending facility.

   (aa)  "Program" means all the activities of the commission related to business enterprise program vending facilities on federal, state, and other properties.

   (bb)  "Promotional agent" means the commission employee occupying the Michigan department of civil service position that performs the duties described in R 393.21.

   (cc)  "Satellite" means a site that is added to a licensee's primary vending facility to assist the profitability of the primary vending facility. A satellite is not profitable enough to meet the current requirements for a self‑supporting facility.


   (dd)  “Self‑employment" means an occupation where an individual does not receive a W‑2 form and is required to file an internal revenue service schedule "C" (sole proprietorship form).  

   (ee)  "Set‑aside funds" means funds that accrue to the commission from an assessment against the net proceeds of each vending facility in the state's program.

   (ff)  "Snack bar" means a vending facility that is engaged in selling limited lines of refreshment and derives more than 5% of its gross sales from the sale of coffee or other beverages.  A snack bar may sell prepared food items necessary for a light meal service such as soups, salads, and sandwiches. Food may be prepared off the premises.   A snack bar may have no or limited on-site food preparation.

   (gg)  "Stand type" means any of the following types of vending facility:

   (i)  Dry stand.

   (ii)  Snack bar.

   (iii)  Vending machine.

   (iv)  Cafeteria.

   (v)  Combined cafeteria/snack bar.

   (vi)  Vending machine route.

   (vii)  Highway vending.

   (hh)  "State property" means a business enterprise program facility in a building or on a property owned or occupied by the state, except for a concession operated in connection with any of the following:

   (i)  The state fair.

   (ii)  The use of state fair grounds.

   (iii)  Any state educational institution.

   (iv)  A state penal institution.

   (v)  Military establishments and armories.

   (vi)  A state park.

   (ii)  "Unassigned vending machine income" means the funds that accrue from vending machines on federal, state, and other properties, for which there is no blind licensee and which accrues to the commission.

   (jj)  “Vending facility” means an automatic vending machine, cafeteria, snack bar, cart service, catering, coffee service, shelter, counter or any other appropriate auxiliary service or equipment as the commission may prescribe by rule as being necessary for the sale of articles or services described in 1978 PA 260, as amended, being §393.351 et seq of the Michigan Compiled Laws and which may be operated by a blind licensee.  

   (kk)
"Vending machine route" means a vending facility that consists of vending machines situated in disparate physical locations. None of the vending machine route component parts can function as a vending facility.  

   (ll)  "Vending machine facility" means a vending facility that has a majority of its sales generated from coin or currency‑operated machines that dispense articles or services.

   (2)  A term defined in the act has the same meaning when used in these rules. 

R 393.2   Program administration.

   Rule 2.  The commission, with the active participation of the committee, shall administer a vending facility program for the blind on federal, state, and other properties.

R 393.3   Program eligibility.

   Rule 3.  (1)  A blind individual is eligible for the vending facility program and is eligible for program training and assignments if any of the following provisions apply:

   (a)  The person is unemployed.

   (b)  The person is earning a weekly wage less than or equal to 40 hours times the current federal minimum wage.

   (c)  The person is employed in a program vending facility.

   (d)  The person is an active rehabilitation client whose vocational objective is placement in the program, whose name is placed on the potential licensees’ list, and who takes employment while waiting to be placed in the program.  In this case, the potential licensee remains on the potential licensees’ list with full rights as a potential licensee until either of the following occurs:

   (i)  The person is awarded a program vending facility.

   (ii)  The person elects to have his or her name removed from the potential licensees’ list.  


   (2)  After 3 years on the potential licensees’ list, an individual shall be retrained before being awarded a license.

   (3)  An individual who does not meet the requirements contained in subrule (1) of this rule is not eligible for program training or placement. All of the following conditions also render an individual ineligible for program training or placement:

   (a)  A former program licensee who owes money to the commission is not eligible until the debt is paid in full.

   (b)  A former program licensee who owes money to suppliers or owes state or federal taxes is not eligible until the former licensee's debts are paid in full.

   (c)  A former program licensee who owes money for an inventory shortage is not eligible until the debt is paid in full.

   (d)  A licensee who has a repayment agreement in good standing in effect at the time these rules take effect is exempt from subrule (3) of this rule.  However, if the licensee's repayment agreement is violated, then the terms and conditions of this subrule shall apply.

R 393.4   Client interview; referral for alternative services; evaluation; testing; training; remedial training.

   Rule 4.  (1)  If a client and counselor decide that the vocational objective of vending facility licensure fits the client’s skills and interests, then the counselor shall request an interview with a member of the program staff. The request for an interview shall be made to the program trainer.

   (2)  If a candidate is not considered to be eligible to be a vending facility licensee by the program trainer, then the candidate shall be referred to the counselor for alternative services.  The candidate shall satisfy all of the following criteria:

   (a)  Be interested in meeting the public on a daily basis.

   (b)  Understand the concept of customer service.

   (c)  Understand appropriate business attire.

   (d)  Be willing to relocate.

   (3)  A candidate shall not be admitted to the program without a satisfactory interview.

   (4)  A vending facility training evaluation is required for a candidate for the program.  A potential licensee shall possess competency as determined by the commission board with active participation from the committee.

   (5)  A candidate for the program, including a candidate who intends to train for cafeteria operation, shall attain the competencies determined by the board with the active participation of the committee  and set forth and published by the board and shall avail himself or herself of the vending facility training and on‑the‑job training.

   (6)  If a student is unable to attain a satisfactory evaluation, then a counselor shall offer assistance in obtaining remedial training to upgrade skills.  If the student has physical limitations that hinder the completion of the evaluation, and it is determined that he or she can handle the physical requirements associated with operating a facility, then the counselor shall include documentation in the evaluation requesting a waiver of the orientation and mobility requirement or other requirement not attainable by the client due to a disability and not essential to carrying out the responsibilities of a licensee.

R 393.5   Establishment of program entrance requirements; candidate evaluation.

   Rule 5.  (1)  The commission board, with the active participation of the committee, shall establish and set forth entrance requirements for the program.

   (2)  Each candidate for the program shall be evaluated in all of the following areas:

   (a)  Reading, mathematics, and communications.

   (b)  Orientation and mobility.

   (c)  Daily living skills.

R 393.6   Vending facility training.  

   Rule 6.  (1)  Vending facility training shall include both classroom training and on‑the‑job training.

   (2)  The course content of the classroom training shall include all of the following topics:

   (a)  A history and overview of the program. 

   (b)  The Randolph‑Sheppard program and all applicable laws, regulations, and policies. 

   (c)  Methods of managing a vending stand, including all of the following:

   (i)  Sanitation.

   (ii)  Bookkeeping.

   (iii)  Product management.

   (iv)  Marketing skills and techniques.

   (v)  Customer relations skills.

   (vi)  Program reporting requirements.

   (vii)
Applicable employer laws, rules, and regulations.

   (d)  Equipment certification.  

   (3)  A student shall demonstrate that he or she is in compliance with the guidelines regarding dress as set forth in the vending stand training syllabus and training contract.

   (4)  Tests shall be administered in each area specified in subrule (2) of this rule.  A passing grade for a test is not less than 75%. 

   (5)  A candidate is required to pass the national restaurant association education foundation test and the applied food service sanitation course of the Michigan department of community health, with a passing grade of not less than 75%. 

R 393.7   Vending facility on‑the‑job training.

   Rule 7.  (1)  A client shall successfully complete and pass on‑the‑job training before being awarded a license.  If the client does not pass the initial on‑the‑job training, then he or she may be reassigned to a second on‑the‑job training.  However, if the client fails the second on‑the‑job training, then he or she is terminated from the vending facility training program and cannot be placed on the potential licensee list.

   (2)  A candidate who does not report for training and who cannot reasonably explain the absence shall be considered by the trainer to have failed on‑the‑job training.  

   (3)  A candidate who attempts to defraud the commission or who steals money or merchandise from the trainer shall be summarily suspended from training.  The commission will conduct an investigation.  If the investigation substantiates the fraud or theft, then the candidate will be expelled from the program and may not be considered for the program for a period of 5 years.  A candidate who disagrees with the finding of the investigation can appeal the finding through a process established under the vocational rehabilitation act of 1973, as amended in 1992, 29 U.S.C. 31‑42 §100‑803 et seq.

   (4)  The commission board, with the active participation of the committee, shall establish standards for on‑the‑job training. 

   (5)  A licensee who serves as an on‑the‑job trainer shall be certified through a training program provided by the commission.  

   (6)  A licensee certified as an on-the-job trainer has all of the following responsibilities:

   (a)  To ensure that all components of the on‑the‑job training assessment are evaluated and that the trainee is given the opportunity to independently demonstrate proficiency in all areas.

   (b)  To provide the full amount of time for on‑the‑job training as determined by the commission board with the active participation of the committee.

   (c)  To properly complete and submit an on‑the‑job training evaluation during the last day of on‑the‑job training. On‑the‑job training reports are a part of the vocational rehabilitation file and as such are governed by the vocational rehabilitation confidentiality requirements.


   (7)  A trainee in on‑the‑job training has both of the following responsibilities:

   (a)  To demonstrate proficiency in all areas covered in the on‑the‑job evaluation.

   (b)  To complete the amount of training time required for on‑the‑job training as determined by the commission board with the active participation of the committee.

R 393.8   Cafeteria facility training.

   Rule 8.  (1)  The commission board, with the active participation of the committee, shall establish and publish, in the business enterprise program operations manual, the requirements for cafeteria facility training. To enter into the program as a cafeteria vending facility licensee, a person shall meet all of the established requirements.  

   (2)  The requirements for cafeteria facility training are as follows:

   (a)  College‑level classes in food service.  The commission board, with the active participation of the committee, shall establish and publish, in the business enterprise program operations manual, the college‑level classes required.

   (b)  Vending facility training. 

   (c)  Cafeteria on‑the‑job training. 

   (d)  Vending facility on‑the‑job training.

R 393.9   Candidate referral packet.  

   Rule 9.  A rehabilitation counselor shall refer a candidate for the program to the administrator by means of a referral packet, which shall consist of all of the following:

   (a)  Employment profile data, which may include the following:

   (i)  Purposes and goals of the referral.

   (ii)  Prior experience in food service. 

   (iii)  Education and work history.

   (iv)  Selected vocational goals.

   (b)  A diagnostic eye examination report indicating that the candidate is legally blind and whether there is a possibility of improved vision in the future.

   (c)  On‑the‑job training reports. 

   (d)  A classroom training report.

   (e)  A certificate of completion of the national restaurant association education foundation sanitation course.

   (f)  A certificate of passage of the Michigan community public health agency sanitation test.

R 393.10   License issuance and eligibility requirements.

   Rule 10.  A license shall be issued only to a person who, as determined by the commission, meets all of the following requirements:

   (a)  Is blind as certified by a licensed ophthalmologist or optometrist.  If a licensee obtains corrective surgery or his or her vision improves through other means, then the licensee shall be required to submit a new eye exam.  

   (b)  Is not less than 18 years of age.

   (c)  Is certified by the commission as qualified to operate a vending facility.

   (d)  Does not owe money under the circumstances described in R 393.3(3).

R 393.11   Licensing procedure.

   Rule 11.  (1)  To be licensed, a person shall comply with all of the following requirements:

   (a)  Be certified by the commission as qualified to operate a vending facility. 

   (b)  Be placed on the potential licensee list. 

   (c)  Bid on a facility.

   (d)  Be awarded a facility. 

   (e)  Sign an inventory for the facility. 

   (f)  Successfully operate a facility for 6 months.  

   (2)  A license is valid on the date the potential licensee successfully completes a 6‑month probationary period in the vending facility and is valid for an indefinite period but subject to rules regarding suspension or termination, as defined in R 393.13, R 393.14, R 393.15, and R 393.16.  The license is subject to suspension or termination if, after affording the licensee an opportunity for a full evidentiary hearing, the state licensing agency finds that the vending facility is not being operated in accordance with its rules and regulations, the terms and conditions of the permit, and the terms and the conditions of the agreement with the licensee. 

   (3)  A license may be voluntarily surrendered by a licensee.    (4)  Licensee seniority commences on the first day of the probationary period.  Seniority is awarded retroactively at the end of the successfully completed probationary period.  Seniority continues to accrue uninterrupted unless the license is suspended or revoked or unless 7 or more days elapse between the implementation of a current vending facility agreement and a new vending facility agreement.  If 7 or more days elapse, then seniority is interrupted until the new vending facility agreement is signed by both the licensee and the commission.

   (5)  Before accepting another facility, a licensee shall operate his or her facility for not less than 6 months.

   (6)  For seniority purposes, ranking on the potential licensee list is based upon the first business day after completion of training, as shown by the documents submitted.  If a tie occurs, then the following criteria are used to break the tie in a manner determined by the commission board, with the active participation of the committee:

   (a)  Rank‑ordered scores from the educational foundation of the national restaurant association food service sanitation course exam.

   (b)  Rank‑ordered scores from the vending facility training final exam.

   (c)  Rank‑ordered scores from the Michigan community public health agency food service sanitation course exam.

   (d)  If a tie score exists after the first 3 criteria specified in subdivisions (a) to (c) of this subrule have been applied, then the time stamp of the bid, as recorded on the bid line, determines the recipient of the award.

   (7)  Once a trainee's name has been placed upon the potential licensee list, he or she may begin bidding.

R 393.12   License entitlements; license display; license validity.

   Rule 12.  (1)  A license entitles a licensee to all rights and protections under the Randolph‑Sheppard act of 1936, as amended, 20 U.S.C. §107 et seq., as well as the act and corresponding promulgated rules.  

   (2)  A license shall be displayed at the vending facility at all times.

   (3)  A license is valid only while the licensee is actively operating a facility with a valid agreement or has signed a letter of acceptance before transferring to a new vending facility.

Rule 393.13   License termination.

   Rule 13.  A license is issued in accordance with the Randolph‑Sheppard act of 1936, as amended, 20 U.S.C. §107 et seq. and is subject to summary suspension or revocation, for cause, if the vending facility is not operated pursuant to the commission's rules and policies, the terms and conditions of the permit, or the agreement with the licensee. 

R 393.14   Summary license suspension.

   Rule 14.  (1)  If the commission finds that the public health, safety, or welfare requires emergency action and incorporates this finding in its order, then summary suspension of a license may be ordered effective on the date specified in the order or on service of a certified copy of the order on the licensee, whichever is later, and will remain in effect during the suspension proceedings.  The proceedings shall be promptly commenced to determine if license revocation is justified.  Reasons for summary license suspension may include any of the following:

   (a)  The commission's equipment, merchandise, property, or business is in jeopardy or has been degraded.

   (b)  The operator is not carrying workers' disability compensation coverage.

   (c)  The public health, safety, or welfare is at risk as a result of a licensee’s action.

   (2)  A licensee whose license has been suspended is not eligible to be awarded a promotion while the license is in suspension.

R 393.15   License revocation.

   Rule 15.  (1)  The commission may revoke a license issued to a blind person for the operation of a vending facility on federal, state, or other property for any of the following reasons:

   (a)  A licensee's vision has improved to the extent that he or she no longer meets the requirements of the act.  The commission may periodically request that a licensee submit to an updated eye examination.  The licensee shall select the service provider and the commission shall pay the cost of the eye examination.  If either the commission or the licensee requests a second opinion, then the requesting party shall bear the cost of the second examination.  The commission may request that a licensee submit to an updated eye examination when the commission's consultant has reviewed the original eye examination and advised the commission that there is some possibility of vision improvement.  A licensee for whom there is no possibility of improved vision shall not be required to have an updated eye examination.

   (b)  Voluntary withdrawal from the program. 

   (c)  An extended illness of a licensee which has been medically diagnosed and documented and which will result in the prolonged incapacity of the licensee to operate the vending facility in a manner consistent with the needs of the vending facility or other available locations in the vending facility program.

   (d)  A violation of the terms and conditions of R 393.24, R 393.25, R 393.26, R 393.27, R 393.28, R 393.29, R 393.30, R 393.31, or R 393.32.  


   (e)  A violation of the terms and conditions of the vending stand agreement with the commission.

   (2) Termination of participation in the program results in automatic license revocation.  Before reentry into the program, the licensee whose license has been revoked shall again complete the full vending facility training program.  The following shall apply:

   (a) An approved leave of absence is not considered termination or withdrawal from the program.  

   (b) In such a situation, the licensee is afforded the opportunity to participate in the full vending facility training program, unless waived by the licensee in writing.

   (3)  A licensee whose license is in the termination process, as specified in R 393.16, is not eligible to be awarded a promotion while the license is in the termination process.

R 393.16   License termination procedures.

   Rule 16.  Before temporarily suspending or revoking a license, the commission shall do all of the following in accordance with section 92 of 1969 PA 306, MCL 24.292:

   (a)  Issue a written notice stating the facts or conduct that warrants the license action.

   (b)  Provide an opportunity to show compliance, within 30 days, with licensing requirements.

   (c)  Issue a notice of hearing if, within 30 days, there is a failure to show compliance with licensing requirements; and, in addition, insert in the notice the language "commencing proceedings."

   (d)  Cause an evidentiary hearing as prescribed in the Randolph‑Sheppard act of 1936, as amended, 20 U.S.C. §107 et seq. and the act.

   (e)  Consider the proposed decision rendered by the hearing officer.

   (f)  Issue a final decision as rendered by a majority of the commissioners voting.  The final agency decision shall identify the effective date of the license action.

   (g)  Advise the licensee in writing within 72 business hours, if the final decision is to revoke or suspend a license, of his or her right to seek a remedy through an ad hoc arbitration panel as authorized by the provisions of 34 C.F.R. §395.13 (July 1, 1981).  The licensee shall then file a written request for an ad hoc arbitration, pursuant to §5 of the Randolph‑Sheppard act of 1936, as amended.

   (h)  Advise the licensee in writing within 72 business hours, that the decision of the ad hoc arbitration panel is final and binding on the parties, except that the decision is subject to appeal and judicial review as a final agency action for purposes of the provisions of the government organization and employees act, 5 U.S.C. §101 et seq.

R 393.17
Commission responsibilities generally.

   Rule 17.  The commission shall do all of the following:

   (a)  Furnish each licensee with a copy of these rules and a copy of the manual that describes the arrangements for providing services to the licensee.

   (b)  Provide financial information to licensees quarterly and on a fiscal year basis.

   (c)  Take adequate steps to inform each licensee of the provisions of these rules and the provisions of the permit and any agreement under which the licensee operates, including the licensee's rights and responsibilities as evidenced by the signed licensee's agreement.

   (d)  Periodically conduct, or cause to be conducted, a management review of a random sample of licensees.

R 393.18   Commission responsibilities; vending facility site; equipment.

   Rule 18.  The commission shall do all of the following:

   (a)  Determine if a potential site is suitable for a vending facility. In a building where more than 1 vending facility exists, the commission may merge the facilities into a single vending facility.  Facility merging may occur when 1 of the vending facilities is vacated and has not been awarded to another licensee after being on the bid line for 2 or more weeks.  Under these circumstances, applicable additional licensee training requirements shall be waived for a period to be determined by the commission board, with the active participation of the committee.  The commission shall determine, with the active participation of the committee, whether a potential location is suitable for operation as a vending facility or as a satellite.  The criterion for determining if a potential location is suitable for operation as a vending facility is that the potential site's net annual income is expected to be 120% of the current federal minimum wage, based upon a 40‑hour workweek.

   (b)  List and assign priority to suggested renovations.  All renovation or remodeling activities are subject to the availability of funds.  The commission shall make all final renovation decisions with input from the committee. 

   (c)  The commission shall determine the equipment needs of each vending facility and furnish each vending facility with adequate equipment suitable to the needs of the vending facility.

   (d)  Maintain, or cause to be maintained, all vending facility equipment in good repair and cosmetically appealing condition and replace, or cause to be replaced, worn‑out or obsolete equipment as required to ensure the continued and successful operation of the facility.

   (2)  The commission may authorize the lease of equipment for a vending facility.  The cost of the lease shall be paid from the proceeds of the facility.  A vending facility agreement signed by the licensee shall constitute informed consent to lease equipment.  By signing the agreement, the licensee consents to all terms and conditions of the lease and accepts responsibility for the lease.

   (3)  Only the commission may transfer equipment between licensees or facilities.  Equipment shall only be used in the assigned vending facility.

   (4)  Bill identifiers or other personal equipment transfers with the licensee to whom the identifier or other personal equipment is assigned.  When a licensee leaves the program, the bill identifier or other personal equipment reverts to the commission.

R 393.19   Right and title to interest in equipment.


   Rule 19.  The title to the equipment in each vending facility shall be and shall remain in the name of the state of Michigan, except that equipment that is determined to not be needed in the vending facility program may be reassigned to blind individuals in the vocational rehabilitation program with an individualized plan for employment with a goal of independent business.  Title to the reassigned equipment shall then be determined according to the procedures set forth in the independent business programs of the commission.

R 393.20   Vending machine income; disbursement; use.

   Rule 20.  (1)  Income from vending machines on federal properties that is not assigned to a licensee may be used for the establishment and maintenance of retirement or pension plans, for health insurance contributions, and for paid sick leave and vacation time for licensees in the state program, if determined by a majority vote of the licensees.  Vending machine income from federal properties that is not necessary for the purposes of this subrule shall be placed in the set‑aside funds and designated as unassigned vending machine income.

   (2)  Upon receiving supporting documentation of a loss, income from unassigned vending machines on state and other properties may be utilized for the purpose of insuring a licensee's loss in merchandise due to theft or equipment failure.  Vending machine income from state and other properties that is not necessary to insure a licensee's loss shall be placed in the set‑aside fund and designated as unassigned vending machine income.

R 393.21  Promotional agent; role; duties.

   Rule 21.  (1)  The promotional agent is the commission's
 representative to the vending facility licensees.  A promotional agent fulfills a supervisory role in the program.  A promotional agent shall do all of the following:

   (a)  Assign equipment to the stand. 

   (b)  Monitor the licensee to ensure compliance with employer responsibilities.

   (c)  Monitor compliance with applicable commission rules.

   (d)  Assist a licensee in running a clean and efficient business and in complying with all of the following provisions:

   (i)  Meeting state standards.

   (ii)  Being profitable and well managed.

   (iii)  Meeting the established profit expectations of the business.

   (iv)  Providing high‑quality customer service.

   (v)  Conforming to the terms and conditions of the permit.

   (2)  A promotional agent shall visit the facility every 6 weeks, or more often as necessary, to offer suggestions and assist in obtaining the items of equipment or the service for which the commission is responsible.  A promotional agent shall complete a field activity report after every visit, which shall include an assessment of the facility based upon the goals identified in subrule (1) of this rule.  If a facility visit is not possible, then a promotional agent shall document telephone contact with the licensee.

   (3)  A promotional agent shall evaluate the facility annually, or more often if necessary, to ensure operation as described in subrule (1) of this rule.  A new facility shall be evaluated semiannually during the first year of operation, or more often if necessary.

   (4)  A promotional agent shall monitor compliance with the rules and policies of the commission.

   (5)  A promotional agent shall hold in confidence information regarding the facilities for which the agent is responsible.

   (6)  A promotional agent shall arrange for additional licensee training, if needed.

   (7)  A promotional agent shall explain program rules and policies.

R 393.22   Initial vending facility inventory.

   Rule 22.  (1)
The commission shall do all of the following:

   (a)  Furnish the licensed vending facility with an initial 2‑week merchandise inventory in an amount that is determined in consultation with the vending facility licensee.  The vending facility licensee shall sell only the types of items stated in the permit with the building grantor and in the licensee's agreement with the commission.  

   (b)  Use the estimated, or actual if available, purchase costs for a 1-year business cycle divided by 26 for determining the initial 2‑week merchandise inventory.  The administrator may authorize deviations from the formula if the deviation does not violate other provisions of these rules.  Fully documented requests for deviation from the formula shall be submitted to the administrator in writing for approval.

   (c)  Include the initial itemized inventory as a part of the vending facility agreement form.  The assigned inventory value shall be recorded on the vending facility inventory record.  The total amount of the assigned inventory value shall be recorded on the vending facility agreement.

   (d)  Annually adjust the inventory amount based upon the wholesale food price index as published by the U. S. department of labor bureau of labor statistics.  

   (2)  Except as specified in subrule (1)(d) of this rule, the initial merchandise inventory amount shall not be increased unless a significant business expansion, adjusted for inflation, occurs or additional product lines or services are added.  A significant business expansion is an expansion that is expected to last for 6 or more months.

   (3)  If a significant business expansion occurs, then the formula for determining the amount of the additional inventory assignment shall be the formula specified in subrule (1)(b) of this rule, but substituting the projected sales of  new business products or services for a 1‑year business cycle.  The additional expanded amount shall be covered by the commission at the time the expanded inventory is initially purchased, but shall be added to the assigned inventory amount as a licensee responsibility.

   (4)  Both the initial merchandise inventory stock and the expansion inventory, if applicable, are added together to become the beginning assigned inventory amount for which the licensee is responsible.

   (5)  An itemized inventory of the expansion items shall be added to the beginning inventory and attached to the vending facility agreement.

R 393.23  Ending inventory.


   Rule 23.  (1)  When a licensee leaves a facility, an ending inventory shall be taken jointly by the outgoing licensee, the incoming licensee, and the commission.  The beginning inventory, including expansion, if applicable, and the ending inventory amounts shall be compared.

   (2)  If the initial merchandise inventory is too low, based upon the formula in R 393.22(1)(b), then an inventory adjustment shall be made by the commission.  The commission shall reimburse the outgoing licensee for the difference, and the new beginning inventory amount shall be entered on the incoming licensee's inventory record and vending facility agreement.

   (3)  If the ending inventory amount is more than the beginning inventory amount, then there is an overage.   The overage represents accrued earnings of the outgoing licensee.  The outgoing licensee shall pay set‑aside fees on the full amount of overage.  The disposition of an overage is the responsibility of the outgoing licensee.

   (4)  If the ending inventory is less than the beginning inventory, then a shortage exists.  If a shortage exists when the inventory is taken, then the outgoing licensee shall reimburse the commission immediately.  If a licensee cannot reimburse the commission within 24 hours, then license revocation proceedings shall be initiated as described in R 393.16.  As of the effective date of this rule, a repayment agreement shall not be created, without exception.

   (5)  When a licensee leaves a facility that has vending machines, a catalog of spare parts shall be created jointly by the outgoing licensee, the incoming licensee, and the commission.  If the ending catalog of spare parts is missing parts as compared to the beginning inventory, as detailed in R 393.32(1), then the outgoing licensee shall replenish the spare parts inventory within 24 hours.

R 393.24   Licensee obligations generally.

   Rule 24.  (1)  Each licensee shall agree to do all of the following:

   (a)  Perform, to the best of his or her ability, the necessary duties in connection with the vending facility pursuant to the commission's rules and procedures, the terms of the permit, and the agreement with the licensee and otherwise abide by the rules of the commission.

   (b)  Operate not more than 1 concession as defined in the act.

   (c)  Take no action in derogation of, or inconsistent with, the title of the state of Michigan to the vending facility equipment.

   (d)  Sign the vending facility agreement, agreeing to accept full responsibility for the amount of the initial merchandise inventory.  The licensee further agrees to maintain that level of inventory at all times, with the exception of seasonal business cycles, until he or she leaves the facility.   Nothing contained in the vending facility agreement makes the parties partners or joint venturers with each other.  The only relationship between the commission and the vending facility operator is that of agency and license.  Nothing in the vending facility agreement renders either of the parties liable to any third party for debts of or litigation of the other party.

   (e)  Notify the promotional agent, within 2 weeks of when a vending facility is assigned, of any problems with the inventory.  After that date, the commission is not obligated to adjust the inventory or reimburse for bad products. 

   (f)  Submit, in writing, requests for facility renovations, or discuss, with the assigned promotional agent, facility renovations as a component of the annual vending facility evaluation process.  Proposed renovations shall be forwarded to the central office of the commission.

   (g)  Admit duly authorized representatives of the commission to the vending facility and cooperate with them in connection with their official duties and responsibilities.

   (h)  Sell only the types of merchandise itemized in the agreement signed by the licensee and the commission.

   (i)  Pay for all merchandise and supplies purchased within the terms and conditions of the credit policies of suppliers.

   (j)  Obtain approval of the commission, except in emergencies, before employing assistants within the guidelines established by the commission board with the active participation of the committee.

   (k)  Conform to the hours of operation as fixed by the commission after consultation with the licensee and the agency having charge of the property.  The hours of operation shall be stated on the vending stand agreement.

   (l)  Participate in the in-service training programs provided.

   (m)  Obtain and maintain a general comprehensive liability insurance policy and, if the licensee hires 1 or more full-time or part-time employees, obtain and maintain workers' disability compensation coverage and pay unemployment taxes and all other applicable federal, state, and local taxes.  

   (n)  Comply with all applicable federal and state laws and regulations, including tax laws.

   (o)  The commission shall commence license revocation proceedings if a licensee fails to comply with any of the provisions specified in this subrule.

   (2)  A licensee shall not discriminate against any person or persons in furnishing the use of any vending facility, including any and all services, privileges, and accommodations provided.  A licensee shall comply with all of the following: 

   (a)  Title VI of the civil rights act of 1964, 42 U.S.C. § 200d and regulations issued under title VI of the civil rights act of 1964.

   (b)  The Americans with disabilities act of 1990, 42 U.S.C. §12101 et seq.

   (c)  1976 PA 220, as amended, MCL 37.1101.

   (d)  Any other applicable civil rights legislation.

   (3)  A licensee shall refer repairs to facility structure and utilities to the commission for action.  If the needed repair is an emergency and requires immediate attention, then the licensee shall contact building personnel to effect the necessary repairs.

R 393.25   Licensee insurance requirements.

   Rule 25.  A licensee shall do both of the following:

   (a)  Obtain general comprehensive liability insurance.  A licensee shall comply with the general comprehensive liability insurance requirement by satisfying either of the following provisions:

   (i)  Purchasing a policy independently and providing the commission with a certificate of insurance showing the dates of coverage.  The commission shall be named on the certificate of insurance to assure its notification if coverage is cancelled or lapses.

   (ii)  Purchasing liability insurance through the commission.  Rates are dependent upon gross sales.  A licensee shall be notified annually of his or her specific multiplier, as established by the commission board, with the active participation of the committee, used to calculate the monthly payment. Payment shall be made on a monthly basis and recorded on the monthly vending facility report.

   (b)  Carry workers' disability compensation insurance pursuant to state law and R 393.24 (1)(m).  The commission shall be named on the certificate of insurance to document that the licensee has coverage and to ensure that the commission is notified if coverage is canceled or lapses.

R 393.26   Licensee health and safety obligations.

   Rule 26.  (1)  A licensee shall operate a vending facility pursuant to all applicable health and safety laws and rules.

   (2)  A licensee shall apply for and hold all health licenses.  Fees for health licenses are considered to be a business expense and are the responsibility of the licensee.

A licensee shall submit, within 10 calendar days of receipt, all periodic health inspection reports to the commission.  Where correction of the violation is within the purview of the licensee, the licensee shall act immediately to correct a violation. 

   (3)  Failure to comply with the corrective action for a non-critical violation is grounds for commencement of license revocation proceedings.  A non-critical violation is identified and defined by part 129 of 1978 PA 368.

   (4)  Failure to comply with the corrective action for a critical violation is grounds for immediate and summary license suspension.  A critical violation is identified and defined by part 129 of 1978 PA 368.

   (5)  Where correction of the violation is beyond the purview of the licensee, the commission shall make the correction pursuant to the inspection report.

R 393.27   Licensee reporting requirements.

   Rule 27.  (1)  A licensee shall furnish reports as the commission may require periodically. 

   (2)  A licensee shall complete the commission's standard monthly vending facility report.  Business expenses, taxes paid, profit, and financial operations are major components of the report.  The report shall be an accurate and true report.

   (3)  A licensee shall submit the monthly report data to the department's administrative entity.  Reports shall be time and date stamped by the fifteenth day of the month following the period covered by the report.  

   (4)  If a report associated with a set-aside payment is delinquent, then the reporting licensee is not eligible for promotion until 30 days after the time and date stamp of the delinquent report.  If a set-aside fee payment is delinquent, then the reporting licensee is not eligible for promotion until 30 days after the post mark date of the delinquent set-aside fee and a penalty of 50% of the monthly set-aside fee owed shall be assessed and paid with the next monthly report.

   (5)  If a payment for a repayment agreement, made before the effective date of these rules, is delinquent, then the reporting licensee is not eligible for promotion until 30 days after the time and date stamp of the delinquent payment.

   (6)  Receipt of a nonsufficient funds check in payment shall be treated in the same manner as a delinquent payment.  A penalty of 50% of the monthly set-aside fee owed shall be assessed and paid with the next monthly report.

   (7)  The completion of the monthly report and the payment of the set-aside fees are the sole responsibilities of the licensee.

   (8)  A licensee shall make payment of the set-aside fee by the due date.  Set-aside fee payments shall be post marked by the twentyfifth day of the month following the period covered by the associated report.  The set-aside fee payment is a payment due the commission.  The commission shall not accept partial payment for past due set-aside fee payments, liability insurance payments, or for repayment agreements that have been grandfathered in under subrule (4) of this rule.

   (9)  Failure to submit 2 or more reports or payments during a 12‑month period shall result in commencement of license revocation proceedings.

R 393.28   Licensee fees.

   Rule 28.  (1)  A uniform set-aside fee based upon net proceeds shall be paid by each vending facility licensee.  The fee shall be fixed by the commission with the active participation of the committee.  The fee shall be designed to prevent, so far as practicable, a greater charge for any purpose than is reasonably required, with allowance for reserves.  Any changes in the set-aside fees shall be submitted to the commissioner of the United States rehabilitation services administration for prior approval and shall be embodied in the written agreement with the licensee.  The fees are to be credited to a vending facility's set-aside for the following purposes only:

   (a)  Maintenance and replacement of equipment.

   (b)  The purchase of new equipment.

   (c)  Management services.

   (d)  The establishment and maintenance of retirement or pension funds and health insurance contributions and providing for paid sick leave and vacation time, if so determined by a majority vote of the licensees licensed by the commission.

   (2)  The proceeds of the operation of each vending facility shall accrue to the licensee after the licensee has paid the operating costs and the set-aside fee.

R 393.29   Licensee inventory obligations.

   Rule 29.  A licensee shall take an inventory by December 31 of each year in accordance with commission policy.  The inventory shall include all of the following information:

   (a)  Item description.

   (b)  Quantity.

   (c)  Unit cost (wholesale cost).

   (d)  Unit cost times quantity (total of money assigned to the item).

   (e)  Total value of complete inventory.  It is the licensee's responsibility to assign a unit cost to each item and to extend the inventory to determine the value of the entire inventory for that particular facility.

R 393.30   Licensee profit expectation.

   Rule 30.  (1)  A licensee shall maintain the profit expectations established in this rule.  A licensee's profit level is calculated based upon a period of 3 consecutive months.  Licensee profit expectations are as follows:

   (a)  Dry stand ‑ 11% profit expectation.

   (b)  Snack bar ‑ 25% profit expectation.

   (c)  Vending machines as follows:

   (i)  30% profit expectation for state-owned and nonleased equipment locations.  

   (ii)  25% profit expectation for leased equipment locations.  Profit expectation for leased equipment locations is calculated by the following formula:  The sum of net proceeds plus leased equipment costs, divided by total sales for the month.

   (d)  Cafeteria ‑ 11% profit expectation.

   (e)  Combined cafeteria/snack bar – 17% profit expectation.

   (f)  Vending machine routes as follows:

   (i)  Nonhighway vending route ‑ 25% profit expectation.

   (ii)  Highway vending route ‑ 30% profit expectation.

   (2)  Licensees may request an exception to the established profit expectation for their vending facility.  The request for the exception shall be addressed to the licensee’s promotional agent and shall include the reason(s) the request should be granted.  Within 15 working days of the request, a panel consisting of the vending facility’s promotional agent, the administrator, and the chair of the committee’s promotions and seniority subcommittee shall review the request and make a determination.  The promotional agent shall notify the licensee of the panel’s determination in writing. The panel’s decision may be appealed subject to R 393.54, R 393.55, and R 393.56.

R 393.31   Licensee equipment responsibilities. 

   Rule 31.  (1)  A request for equipment shall be submitted to the promotional agent in writing.  Equipment purchased by a licensee without the prior written approval of the promotional agent shall neither be reimbursed by the commission nor allowed to remain in the facility.  All nonapproved equipment shall be removed.

   (2)  A licensee may purchase small equipment items without prior approval.  Small equipment items are items that may be purchased at a dollar value to be determined by the commission board with the active participation of the committee.  Equipment shall be pertinent to the kinds of products sold and the type of facility to which the equipment is assigned.  Licensee reimbursement for the cost of equipment is optional at the discretion of the promotional agent.  Original invoices for the purchases shall be submitted to the promotional agent for reimbursement.

   (3)  A licensee may purchase items that cost less than $500.00 only with the prior written approval of the promotional agent.  For items that cost between $100.00 and $500.00, a licensee shall also secure 3 bids and submit written documentation, including the time of the bid, the date of the bid, the company bidding on the equipment, and the cost, to the promotional agent.  A licensee who fails to provide written documentation of 3 bids shall not be reimbursed for the equipment.  

   (4)  An individual piece of equipment that costs more than $500.00 shall be authorized by the promotional agent for purchase through the state purchasing system.  Reimbursement shall not be made for items that cost more than $500.00. 

   (5)  The equipment invoice shall be promptly submitted to the promotional agent for reimbursement.  The invoice shall be the original, be legible, and contain all of the following:

   (a)  The signature of the licensee.

   (b)  The equipment company's federal employer identification number.

   (c)  The date of delivery.

   (d)  The invoice number.

   (e)  The name and address of equipment company.

   (f)  An itemized list of charges, total amount paid, and total amount due. 

R 393.32   Licensee responsibility regarding equipment repairs.

   Rule 32.  Repairs are effected as follows:

   (a)  A licensee shall make a personal effort to make repairs.  The commission shall supply appropriate spare parts, including 1 coin mechanism of each type necessary to operate the facility and 1 set of clean tubes and chutes for each machine type at a vending facility.  A spare bill transport shall be provided for each vending facility that has a bill changer.  Other spare parts shall be provided as determined necessary by the commission.

   (b)  If a licensee is unable to make a repair, he or she shall immediately contact a repair company, specializing in the types of repairs needed, to make the repair.

   (c)  A licensee shall make the necessary arrangements to meet repair personnel.

   (d)  A licensee shall obtain an estimate of the repair cost.  If repairs cost more than an amount determined by the commission board, with the active participation of the committee, then the licensee shall contact the promotional agent for prior authorization.  If a promotional agent is not available, then the licensee shall contact the commission for approval before effecting the repair.  If commission staff is unavailable for 36 hours from the first attempted contact by the licensee, then the licensee may authorize the repair up to $500.00.

   (e)  A licensee shall pay the repair company the repair deductible amount (refer to R 393.33(2)) or the entire repair cost immediately upon repair pursuant to the credit policies of the repair company.

   (f)  The bill for completed work shall be promptly submitted to the promotional agent for payment.  The invoice shall be the original, be legible, and contain all of the following:

   (i)  The signatures of both the repair company representative and the licensee.

   (ii)  The company's federal employer identification number or, if a private person, the private person's social security number.

   (iii)  The department equipment tag number.

   (iv)  The date of repair.

   (v)  The invoice number.

   (vi)  The name and address of the repair company.

   (vii)  An itemized list of charges, total amount paid, and total amount due.

   (viii)  A notation specifying if the payment is to be made to the licensee or to the vendor.

R 393.33   Licensee repair deductible.

   Rule 33.  (1)  A licensee shall pay a repair deductible on each equipment repair.

   (2)  The repair deductible is calculated by multiplying the previous year's actual or, for locations where documentation is incomplete, estimated gross sales by a factor established by the commission board, with the active participation of the committee.  For new locations, an estimate of gross sales is used.

   (3)  Repair deductibles are applied only to labor and travel charges. Parts are not subject to the repair deductible.  The repair deductible does not apply during the first 30 days after a licensee transfers facilities.  A licensee repair deductible does not apply to equipment transferred into the facility for the first 30 days after transfer.  For new licensees, deductibles do not apply for the first 60 days.

R 393.34    Licensee health insurance.

   Rule 34.  (1)  A licensee may deduct an amount from set-aside fees due to offset the cost of health insurance.  A licensee shall submit proof of coverage with each monthly vending facility report.  The amount of the health insurance deductible shall be annually recommended by the committee and shall be approved by the commission board.  The determination of the deductible shall be based on a budget analysis to determine if the deduction will continue.

   (2)  If set-aside funds are insufficient to continue the deduction as a licensee benefit, then the deduction may be discontinued or altered by the commission based on a recommendation of the committee with the approval of the commission board or upon staff recommendation.  


   (3)  The health insurance deductible shall be used for a licensee's expenses for health insurance.  Proof of payment shall be submitted each month showing the coverage period, carrier, and type of insurance (family or single).  Deductions shall not be more than the actual amount paid for the licensee's portion of health insurance coverage.

R 393.35   Leave of absence, generally.

   Rule 35.  (1)  This rule applies to all leaves of absence.

   (2) To take a leave of absence, an operator shall first apply in writing to the administrator for the leave of absence. The leave of absence request shall include the reason(s) the request is being made.  The administrator shall approve or deny the request in writing, identifying the applicable rule and subrule(s) for granting or denying the leave of absence.    

   (3)  If a licensee is to be absent from his or her vending facility for more than 14 days but less than 30 days (short-term absence), then he or she shall leave a message at his or her promotional agent's office to request an absence.  A vending facility shall be operated in accordance with the hours of operation identified in the vending facility agreement.  Operator absence from a vending facility does not justify closure of the facility.  A vending facility shall be reserved for the same licensee upon the licensee's return from an approved short‑term absence only.

   (4)  If a licensee is to be absent from his or her vending facility for 30 days or more, then he or she shall do all of the following, as applicable:

   (a)  Notify his or her promotional agent by telephone and in writing.

   (b)  Give his or her promotional agent a written plan by which his or her vending facility is to be operated and maintained pursuant to program rules and regulations during his or her absence.

   (c)  If an absence is due to illness or injury, then the licensee shall provide his or her promotional agent with a physician's statement.  If absence extends beyond the time stated in the initial physician's statement, then the promotional agent shall request further updates, as needed.  The initial physician's statement and subsequent statement shall be treated in a confidential manner.  The commission may request a second opinion at its own expense.

   (d)  A licensee shall not be absent from his or her vending facility for more than 60 consecutive calendar days during 1 calendar year, unless otherwise stated in these rules.

   (5)  A licensee's seniority is frozen at the beginning of the leave of absence.

   (6)  A vending facility vacated by a licensee who takes a long‑term leave of absence shall not be reserved for the same licensee upon return from the absence.

   (7)  A licensee who takes a leave of absence shall be responsible for obtaining information regarding his or her retirement status and benefits.  The commission is not responsible for obtaining the information.

R 393.36   Maternity, paternity, or adoption leave of absence.

   Rule 36.  A licensee may take a leave of absence for maternity, paternity, or adoption reasons.  A maternity, paternity, or adoption leave of absence shall commence not more than 3 months before the expected delivery or adoption date and shall last for not more than 6 months after delivery or adoption.  

R 393.37   Illness or injury leave of absence.

   Rule 37.  (1)  A licensee may take a leave of absence for reasons of illness or injury pursuant to this rule.

   (2)  A medical leave of absence is normally granted for up to 6 months.  An extension may be granted for an additional 6 months.  Normally, a leave if absence for illness or injury shall not exceed 12 months in total.

   (3)  Physicians' reports shall be requested by the commission.  The reports shall be used to ensure that the licensee on leave is using the leave for illness or injury.  A physician's report shall be treated as confidential.

   (4)  A licensee who returns from extended sick leave shall submit a medically documented statement certifying that the licensee is able to return to work.  On the basis of the certification, the licensee shall begin active bidding, subject to the same bidding procedure as potential licensees.

R 393.38   Educational leave of absence.

   Rule 38.  A licensee may take a leave of absence for educational reasons.  An educational leave of absence may be granted for up to 5 years under the following conditions:

   (a)  The licensee shall have worked continuously in the program for a minimum of 3 years.

   (b)  While on educational leave, the licensee shall maintain full-time student status pursuant to the policies of the institution.

   (c)  When returning to active status in the program, the licensee shall provide confirmation of full-time student status during the time of his or her absence.

R 393.39   Other leaves of absence.

   Rule 39.  Up to 1-year leave of absence may be granted to a licensee under the following conditions:

   (a)  The licensee shall have been continuously active in the program for a minimum of 3 years.

   (b)  The licensee may not bid on another facility until his or her leave time, added to his or her time in the previous vending facility, equals 6 months from the date that he or she took over his or her last vending facility.

R 393.40   Leave of absence for self-employment.

   Rule 40.  (1)  A leave of absence may be granted to a licensee to provide an opportunity for self-employment outside the program.  The leave shall not be for more than 5 years.

   (2)  A licensee who has 3 or more years of seniority may apply for a self-employment leave of absence. A request for a self-employment leave of absence shall be in writing and submitted to the program administrator not less than 60 calendar days in advance of the expected leave date.

   (3)  A committee that consists of the program administrator, the committee chair, and the subcommittee on promotion and seniority chair shall have 15 working days to approve or deny the request in writing, identifying the applicable rule and subrule or subrules for granting or denying the self-employment leave of absence.  The applicant for a self-employment leave of absence shall meet the criteria described in subrules (1), (2), (6), and (7) of this rule.  The committee shall also determine the eligibility of a person who returns to the program under the leave of absence policy as specified in this rule.  

   (4)  State retirement credit shall resume pursuant to the rules and regulations of the state retirement system when a licensee reenters the program.

   (5)  A licensee who takes a self-employment leave of absence shall be responsible for obtaining information regarding his or her retirement status and benefits.  The commission is not responsible for obtaining the information.

   (6)  A request for a self-employment leave of absence shall include evidence that self-employment outside the program is expected.  Evidence may include any of the following:  

   (a)  The filing of papers for an assumed business name. 

   (b)  Approved franchise papers.

   (c)  New business purchase agreement.

   (d)  Vending facility of business.

   (e)  A loan agreement.

   (f)  Permit or licenses.

   (7)  All set-aside and insurance fees, repayment agreements and loans, and applicable state and federal taxes shall be current when a leave of absence for self-employment is granted.

   (8)  If, at any time during the leave of absence, evidence is brought to the attention of the administrator that 1 or more of the criteria described in subrules (9) and (10) of this rule have not been met, then the administrator shall request that the committee convene a review panel to review and ascertain the facts of the case within 15 calendar days.  After the panel's review, its recommendation shall be forwarded within 15 calendar days to the administrator for a final decision.  If it is determined that the licensee has violated the criteria, then the leave of absence shall be immediately terminated and license revocation proceedings shall commence.

   (9)  A licensee shall pay all set-aside and insurance fees before the due date of the month following the month in which the leave is given.  Without exception, a licensee shall pay any other monies due to the program in full within 30 calendar days after the administrator notifies the licensee, in writing, of the obligations.  A licensee shall pay all wholesalers and suppliers who have supplied goods and services at a program vending facility in full or pursuant to any agreement made between the licensee and the supplier.

   (10)  Before a person returns to the program, the licensee shall totally liquidate any business connections outside of the program.  When requesting reentry into the program, the person shall submit copies of his or her internal revenue service schedule C (sole proprietorship) tax form for each tax year that he or she was on leave to verify that the leave was used for the purpose granted. The provisions of R 393.42 also apply to a self-employment leave of absence.

R 393.41   Maintaining leave of absence status.

   Rule 41.  If, at any time during a leave of absence granted under R 393.35, R 393.36, R 393.37, R 393.38, R 393.39 and R 393.40, evidence is brought to the attention of the administrator that an individual has not met any of the criteria described in subdivision (a), (b), and (c) of this subrule, then the individual may return to the program only as a potential licensee who does not have program seniority:

   (a)  A licensee shall pay all set-aside and insurance fees before the due date of the month following the month in which the leave was given.

   (b)  A licensee shall pay any other monies due to the program within 30 days of written administrator notification to the licensee of the obligation.

   (c)  A licensee shall pay all wholesalers and suppliers who supplied goods and services at a program vending facility in full pursuant to any agreement made between the licensee and the supplier.

R 393.42   Return from leave of absence.

   Rule 42.  (1)  A vending facility that a licensee left for a long-term leave of absence shall not be reserved for the same licensee upon reentry into the program.  

   (2)  To return to active status after a leave of absence, a licensee is responsible for meeting all program requirements added since the leave of absence commenced.  

   (3)  A licensee may reenter the program by bidding on any available locations as they become available for bid.

   (4)  A licensee reentering the program bids as a licensee with the amount of seniority accrued at the time the leave of absence commenced, but does not gain additional seniority during the time of bidding.  The last evaluation given to a licensee before taking a leave of absence shall be used in awarding a returning licensee a new vending facility.  The leave of absence is not terminated until the licensee signs a vending facility agreement.

R 393.43   Satellite sites.

   Rule 43.  (1)  If a potential concession is not expected to return to the licensee at least 120% of the applicable current federal minimum wage based on a 1-year business cycle, then a satellite site may be established.  A determination to establish a satellite site shall be made by the commission with input from the locations subcommittee of the committee.

   (2)  If a concession or a potential concession does not meet the requirements stated in subrule (1) of this rule, the concession or potential concession may become  a satellite of an existing concession.  The satellite shall be in the immediate vicinity of the existing concession.  This subrule does not apply when a potential satellite is part of an existing facility as defined in 20 C.F.R. §395.1(h)(A).

   (3)  A satellite shall not be established unless the state licensing agency determines that the facility will produce revenues in excess of costs. A value shall be assigned to all unpaid labor based upon the prevailing wage rate for people in the community doing the same or similar work, which shall be determined from information provided by the Michigan unemployment agency.  A licensee shall produce an acceptable written plan that shall include all of the following information:

   (a)  The number of additional employees.

   (b)  The amount of storage space.

   (c)  The level of service to be provided to customers (visits per day).

   (d)  The means to be utilized for transporting stock, for example,  hand cart, car, or van.


   (4)  If no licensee in the immediate area submits a profitable plan for a satellite, then the administrator may, if practical, arrange for a private vending company to provide the requested services on a contractual basis and to forward the commissions as unassigned vending machine income to the set-aside account.  At the end of a 1-year business cycle, each unassigned facility contract shall be reviewed to determine whether the facility may be established as a satellite vending facility or a separate facility.

   (5)  When a concession that has satellites is to be placed for bid, the satellite or satellites shall be evaluated to determine whether each satellite can be an independent concession as described in subrule (1) of this rule.

   (6)  Preference shall be given in the assignment of equipment and other resources to state and federally mandated facilities and to other existing facilities. 

   (7)  The vending facility agreement shall be amended each time a site is added to or removed from a facility.

R 394.44   Licensee assistance and training generally.

   Rule 44.  (1)  To ensure the maximum financial return and that employment opportunities for successive blind persons are preserved, a licensee shall receive reasonable systematic assistance and in-service training in all of the following areas:

   (a)  The keeping of accounts.

   (b)  The selection and purchase of suitable merchandise.

   (c)  The maintenance of a clean and attractive vending facility.

   (d)  The proper cleaning, maintenance, and sanitation of equipment.

   (e)  The utilization of sound business practices and methods.

   (2)  A licensee shall receive upward mobility training including further education and additional training or retraining for improved work opportunities.  Upward mobility training includes training a vending facility licensee to become a cafeteria facility licensee, which is appropriate upward mobility training as described in subrule (4)(a) of this rule.

   (3)  If a licensee and his or her promotional agent have identified specific training needs that would improve the management of a vending facility, then the promotional agent may arrange for the training.  The following training is authorized:

   (a)  Classroom training at the Michigan commission for the blind training center in Kalamazoo.

   (b)  On-the-job training, either at a licensee's facility or at another program facility.

   (c)  Regional group training classes.

   (d)  Training provided by a third person that is approved by the commission or training provided by another preapproved source.

   (4)  The commission shall reimburse a licensee for training only if all of the following conditions are met:

   (a)  The training improves management skills related to current operation or leads to upward mobility within the program.

   (b)  The training was requested in writing and preapproved by program staff.

   (c)  The training is completed successfully.

   (5)  Ongoing vending machine training shall be offered periodically.

   (6)  All commission-sponsored group training activities shall be announced on the bid line or by other appropriate means.

   (7)  It is the responsibility of the program licensee to make all training requests.

R 393.45   Vending facility training for existing cafeteria licensees.  

   Rule 45.  To be awarded a vending facility, an existing cafeteria licensee who has not completed classroom and on-the-job snack bar and vending training, shall complete the following training:

   (a)  One week of classroom training, including both of the following:

   (i)  Two days of training regarding the Randolph-Sheppard act of 1936, P.L. 74-732, as amended by P.L. 83-565 and P.L. 93-516 (20 U.S.C. §107 et seq.), the act, and rules promulgated under the act.

   (ii)  Equipment certification on all program equipment.

   (b)  Vending machine on-the-job training, as determined by the commission board with the active participation of the committee.  Both the training report and the vending facility on-the-job training evaluation shall be submitted to the program administrator for approval before being eligible for the award of a vending facility.

R 393.46   Cafeteria training for licensees.

   Rule 46.  (1)  Under the Randolph-Sheppard act of 1936, as amended, as specified in 20 U.S.C. §107 et seq., a licensee is eligible for upward mobility training.  Training a vending facility licensee to become a cafeteria facility licensee is appropriate upward mobility training.  An individual plan for employment is developed for a client who participates in upward mobility training.

   (2)  Entry into the program as a cafeteria vending facility licensee requires college-level academic competencies and on-the-job training, as determined by the commission board with the active participation of the committee, and as published in the program operating manual.  For a licensee who is managing a vending facility, a portion of the college-level academic competencies and cafeteria on-the-job training, as determined by the commission board with the active participation of the committee, is required. The remaining portion of the college-level academic competencies as determined by the commission board with the active participation of the committee shall be completed by the licensee within a time period specified by the commission board with the active participation of the committee.

   (3)  College-level competencies may be obtained at institutions of higher education offering programs in food service or motel and hotel management.

   (4)  If a licensee who is managing a vending facility applies to become a cafeteria vending facility licensee, then the licensee shall first be referred to the cafeteria promotional agent for a successful interview before referral to the vocational rehabilitation program for the case file to be reopened.

   (5)  If a candidate is considered to be not appropriate to become a cafeteria vending facility licensee by the promotional agent, then the candidate shall be referred to the vocational rehabilitation counselor for alternative services.  A candidate shall not be admitted to the program without a satisfactory interview.

   (6)  It is the responsibility of the licensee to do all of the following:

   (a)  Provide the program administrator with a grade report within 30 days of completion of the academic period.

   (b)  Maintain a 2.0 grade point average over the entire academic career.

   (c)  Complete all classes during the academic period.

   (d)  Fully utilize recording services and volunteer reader services.

   (e)  Apply for financial assistance each academic year.

   (f)  Complete the remaining requirements of the college-level academic competencies.

   (7)  If a licensee enrolled in a college or university fails to meet the conditions identified in subrule (6) of this rule, then the deficiencies shall be reviewed by the administrator or his or her designee and the client.  If necessary, the licensee shall be informed that he or she is being placed on probation by the commission and that failure to meet the conditions for eligibility within the next academic period shall result in complete discontinuance of support by the commission.  A grade of incomplete received by the client shall be made up during the next academic period.

   (8)  The probationary status identified in subrule (7) of this rule pertains only to financial academic support, not to the licensure of a licensee.  

   (9)  If a licensee has successfully completed the college-level academic competencies, then she or he shall forward the documents to the promotional agent.  The promotional agent shall provide confirmation that college-level competency requirements have been met.

   (10)  After a licensee completes the initial portion of the academic competencies, the cafeteria promotional agent shall arrange for on-the-job training for the licensee.

   (11)  Failure to complete the additional college-level competency areas within the time period specified in subrule (2) of this rule after being awarded a cafeteria license shall result in commencement of license revocation.  The time period for completing the academic requirements begins on the date the licensee signs the vending facility agreement for the operation of the cafeteria.

   (12)  A licensee who fails to complete the additional college-level competency areas within the time period specified in subrules (2) and (11) of this rule is not precluded from bidding on a facility of another type before the expiration of the time period.

R 393.47   Licensee promotions and demotions.

   Rule 47.  (1)  The bid process is governed by this rule.  A licensee may be promoted to another, or a more profitable, vending facility when a vending facility becomes available.  To be promoted, a licensee shall bid on the facility, be willing to relocate, and be qualified.  All of the following shall be included as licensee qualification factors: 

   (a)  Certification to operate the specific type of facility.

   (b)  Evaluation of past performance.

   (c)  Participation in the in-service training programs.   

   (d)  Seniority.

   (e)  Compliance with all program rules and regulations.  When all factors are equal, seniority shall prevail.  Promotion procedures shall be uniformly applied and developed with the active participation of the committee.

   (2)  A licensee shall participate in mandatory in-service training and shall not be eligible for promotion until training is completed.  A licensee may be excused from mandatory in-service training only with written supervisory approval.

   (3)  When a licensee has demonstrated an inability to operate the present vending facility under uniformly applied program standards, developed with the active participation of the committee, the licensee may be demoted or transferred to another vending facility that the licensee is considered qualified to operate, if a facility is available.  If a facility is not available, then the licensee shall be removed from the present facility and the licensee's name shall be placed on the potential licensee's list until a facility is available.  Demotion and transfer or removal of a licensee shall conform to the procedures outlined in R 393.13, R 393.14, R 393.15, and R 393.16.

R 393.48   Bid process generally.

   Rule 48.  (1)  The commission shall announce available locations on a bid line, which shall be routinely updated.

   (2)  A licensee shall learn of available locations by calling the bid line.

   (3)  A licensee may place a bid by calling the established line to record his or her bid on a vending facility.

   (4)  The administrator awards the vending facility to the licensee under the criteria established in these rules.  

   (5)  A licensee shall accept the vending facility both verbally and in writing.

R 393.49   Bid line.  

   Rule 49.  (1)  A message of available locations shall be placed on the bid line on the same day each week unless extenuating circumstances exist.  The message announcement shall include all of the following information:

   (a)  The vending facility number.  A potential licensee shall use the number when bidding on the facility.

   (b)  The geographic location of the facility (building/city).

   (c)  The facility type.

   (d)  The estimated gross sales.

   (e)  The name of contact person.

   (f)  The estimated date of availability.

   (2)  If the bid announcement day is a state holiday, then bids for that bid cycle shall be updated on the next state working day of that week.

   (3)  The deadline for submitting a bid is the following week's announcement day at noon.

R 393.50   Bidding procedure.

   Rule 50.  (1)  The bid line shall contain instructions for placing a bid.  Program staff shall record the bid with the date and time it was placed.

   (2)  A bid may be placed from 5 p.m. on the bid day until noon on the following bid update day.

   (3)  Program administrative staff shall offer the open vending facility to the successful bidder.  The candidate shall either commit to the vending facility or decline the offer in writing within 72 hours after the close of bids.  If the first candidate declines, then program staff shall continue the same award procedure, moving down the list of eligible licensees or potential licensees until the facility is awarded. 

   (4)  Failure to make a commitment by the noon deadline constitutes declining the offer and the opportunity shall be offered to the next licensee on the list.  

   (5)  A licensee who is awarded a vending facility shall be announced in the week after the award.

   (6)  A licensee is considered installed in a vending facility when an agreement has been signed.  

   (7)  If a potential licensee does not bid and accept a facility within 3 years, then he or she shall take a commission-designated retraining course as approved by the commission board, with the active participation of the committee.  Failure to retake training results in deletion of the potential licensee's name from the potential list and the potential licensee is not eligible to bid or accept a facility within the program.

R 393.51   Bid award for vending facility.

   Rule 51.  (1)  For the award of a vending facility, seniority is based on the number of days in which a licensee is licensed in the program.  Bidders are ranked by their seniority and on the basis of all of the following:

   (a)  The most recent evaluation score.  A satisfactory score is the minimum requirement.

   (b)  The date of transfer into the current facility.  Six months in the current facility is the minimum requirement.

   (c)  The status of set-aside payments or reports.  A licensee who submits late reports or accompanying set-aside payments is ineligible for promotion until 30 days after the time and date stamp of the delinquent report and the postmark receipt date of appropriate monies.

   (d)  Training appropriate to the facility for which the bid was placed.

   (e)  The profit percentage of the high bidder’s vending facility for the most recent 3 report months shall meet the standard set forth in R 393.1. 

   (f)  Documentation on file with the commission that the licensee is in compliance with workers' compensation laws, unemployment tax laws, and liability insurance requirements.

   (2)  From acceptance of a bid until the projected operation date of a vending facility, a successful bidder may not bid on another vending facility. If the vending facility doesn't open on time, then a licensee may bid on a second vending facility.  If the licensee is awarded the second vending facility, his or her name is withdrawn from consideration for the first vending facility.  The vending facility location shall be offered to the next qualified bidder.

   (3)  Locations that are not awarded to a current licensee shall be offered in order of seniority to persons on the potential licensee list who have bid.  Certification as a potential licensee and seniority on the list of potential licensees are the criteria for award to a potential licensee, as set forth in the program operations manual.

   (4)  For nonmandated facilities, the building grantor may hold an interview and choose a candidate from a list of qualified bidders provided by the program.  The commission shall not be involved in the final decision. If a bidder is offered a nonmandated vending facility and does not accept it, then the rejection of the offer shall be confirmed in writing by the bidder.

   (5)  Bid acceptance shall be addressed to the program administrator at the commission.

   (6)  All rejections of offers shall be directed to the commission within 72 hours after the offer is made.  A future bid shall not be considered until a letter declining a previous offer is received.

R 393.52   Committee; creation; powers and duties.

   Rule 52.  (1)  The committee shall consist of 11 members elected by the licensees.  The members shall serve for a period of 2 years, except that 5 initial members shall serve for 1 year and 6 initial members shall serve for 2 years.  Thereafter, all members shall be elected for 2-year terms.  A quorum of the committee shall annually elect, by a majority vote, 1 of its members to serve as chairperson.  Committee members shall be licensees.  

   (2)  The committee shall do all of the following:

   (a)  Meet not less than 4 times annually at places designated by the committee.  The business that the committee may perform shall be conducted at a public meeting held in compliance with 1976 PA 267, MCL 15.261.  Public notice of the time, date, and place of the meeting shall be given in the manner required by 1976 PA 267.

   (b)  Actively participate with the commission in major administrative decisions and policy and program development decisions affecting the overall administration of the state's vending facility program.

   (c)  At the request of the licensees, receive and transmit grievances to the commission and serve as an advocate for the licensees in connection with grievances.

   (d)  Actively participate with the commission in the development and administration of a state system for the transfer and promotion of licensees.

   (e)  Actively participate with the commission in the development of training and retraining programs for licensees.

   (f)  Sponsor, with the assistance of the commission, meetings and instructional conferences for licensees within the state.

   (g)  Between regular meetings, carry on its duties through subcommittees or individual members designated by it.

   (h)  Receive advance written notice from the commission of matters within the committee's purview that are being considered for decision.  The commission may waive the requirement of advance notice in an emergency.

   (i)  Initiate matters for consideration by the commission, and advise interested parties regarding the state's vending facilities program.

   (j)  Record and transcribe committee minutes.  

   (3) The subcommittee chairperson shall ensure that subcommittee members are notified of subcommittee meetings.

   (4)  Set-aside funds may be used for the support of committee activities, not to exceed 5% of the set-asides collected during the fiscal year.

   (5)  The commission shall have the ultimate responsibility for administering the state vending program and may reject the recommendations of the committee.  If rejection occurs, then the commission shall notify the committee, in writing, within 15 working days of the commission's decision, informing the committee why the recommendation was rejected.

R 393.53   Committee election and representation.

   Rule 53.  The commission shall conduct the annual election of the members of the committee.  The committee shall be fully representative of all licensees in the program on the basis of factors such as geography and vending facility type, with a goal of providing for proportional representation of licensees on federal, state, and other property.

R 393.54   Dispute resolution.

   Rule 54.  (1)  Any decision of the program is appealable.

   (2)  Dispute resolution shall commence with an attempt to resolve problems between a licensee and a promotional agent through direct discussion.  A licensee shall initiate dispute resolution by contacting the promotional agent and verbally communicating about the problem or by submitting a written communication stating the problem.  The licensee’s communication shall include a proposed solution. The promotional agent shall document the attempted resolution.  

   (3)  If a promotional agent is unable to resolve the problem with the licensee, then a licensee may request an administrative review by the commission.

R 393.55   Administrative review.

   Rule 55.  (1)  The purpose of an administrative review is to provide an informal procedure to enable a licensee to seek a remedy for dissatisfaction with an action of the commission arising from the operation or administration of the vending facility program that does not directly involve suspension and termination of a licensee's license.  The commission shall make every effort to resolve licensee complaints at the administrative review level, since the resolution of disputes at the earliest possible time is mutually advantageous to all parties concerned.  Resolution efforts are not intended to discourage or interfere with the licensee's rights to pursue the formal full evidentiary hearing process.  A licensee may request, in writing, an administrative review within 15 working days from the date of the mailing, or the receipt, of notification of the commission action sought to be reviewed.  This review shall be by a member or members of the administrative staff of the commission who have not directly or indirectly participated in the commission action in question.  A written request for an administrative review shall contain a description of the complaint and the remedy that is sought.  The request for an administrative review shall include all of the following information:

   (a)  The action with which the complainant is dissatisfied and the date of the action.

   (b)  A citation to the promulgated rule that has been violated or a statement of the injury incurred by the complainant.

   (c)  A proposed remedy to the complaint.

   (2)  An administrative review shall be held at a time and place mutually agreed upon by the commission and the complainant.  An administrative review shall be held during regular commission working hours at a district or local commission office.  An administrative review shall be conducted within 15 working days of receipt by the commission of a written request, notwithstanding extenuating circumstances.

   (3)  Transportation, reader service, or other communication services, if needed, shall be arranged for the licensee by the commission.

   (4)  The requested actions and decisions resulting from the review shall be maintained as part of the official record of the administrative review process.

   (5)  If an informal administrative review does not resolve the dispute to the satisfaction of the licensee, then the licensee may submit a request, to the commission, for a full evidentiary hearing.

R 393.56   Evidentiary hearings.

   Rule 56.  (1)  A licensee who is dissatisfied with an action of the commission arising from the operation or administration of the vending facility program may file a complaint with the commission requesting a full evidentiary hearing as required by the Randolph‑Sheppard act of 1936, as amended, 20 U.S.C. §§107 to 107f, and the provisions of 34 C.F.R. §395.13 (July 1, 1981).  When a licensee is licensed, he or she shall be informed, in writing, of his or her right to, and the procedures to be followed in obtaining, a full evidentiary hearing.

   (2)  To request a full evidentiary hearing, a licensee shall file a written request with the commission within 15 working days from the date of the mailing of the decision issued as a result of an administrative review. If a licensee's request for a hearing is not timely, and if there is no showing of good cause for a late request, then the commission's administrative review is final.

   (3)  The commission, which shall be considered a party to an appeal, shall have 15 working days from service of the request for a hearing to file a response with the hearings office.

   (4)  The hearings office shall have 15 working days after receipt of the agency response to notify both parties of the time, date, and place of the hearing.  The hearing shall be held at a time and place that is convenient to the licensee who is requesting a full evidentiary hearing.

   (5)  Hearings shall be conducted pursuant to the procedures in contested cases set forth in chapter 4 of 1969 PA 306, MCL 24.271 to 24.287.

   (6)  Witnesses may be subpoenaed by the hearings officer on his or her own motion.  Witnesses requested by the parties may also be subpoenaed by the hearings officer if the evidence of the witnesses is considered necessary and is not cumulative.  Witnesses subpoenaed shall be allowed fees at the rate fixed by law.  Witnesses the commission subpoenas shall be paid by the commission out of the funds appropriated for its administration.

   (7)  Any person may be represented by an attorney or other representative or may represent himself or herself.

   (8)  The hearings officer shall render a written proposed decision after the record is closed.

   (9)  If all requested documentation is available to the commissioners, they shall have 60 calendar days from receipt of the proposed decision to render a final agency decision.

   (10)  If a licensee is dissatisfied with the final agency decision, then the licensee may request that an ad hoc arbitration panel be convened, as authorized by the provisions of 34 C.F.R. §395.13 (July 1, 1981).

   (11)  A licensee shall be advised that the decision of the ad hoc arbitration panel is final and binding on the parties, unless the decision is appealed pursuant to the provisions of the government organization and employees act, 5 U.S.C. §101 et seq.
APPENDIX E
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GOVERNMENT ORGANIZATION AND


EMPLOYEES ACT


5 USCS CHAPTER 7
§701.  Application; definitions
(a) This chapter [5 USCS §§701 et seq.] applies, according to the provisions thereof, except to the extent that--


(1) statutes preclude judicial review; or


(2) agency action is committed to agency discretion by law.

(b) For the purpose of this chapter [5 USCS §§701 et seq.]--


(1) "agency" means each authority of the Government of the United States, whether or not it is within or subject to review by another agency, but does not include--



(A) the Congress;



(B) the courts of the United States;



(C) the governments of the territories or possessions of the United States;



(D) the government of the District of Columbia;



(E) agencies composed of representatives of the parties or of representatives of organizations of the parties to the disputes determined by them;



(F) courts martial and military commissions;



(G) military authority exercised in the field in time of war or in occupied territory; or



(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; chapter 2 of title 41 [41 USCS §§101 et seq.]; or sections 1622, 1884, 1891-1902, and former section 1641(b)(2), of title 50, appendix, and


(2) "person," "rule," "order," "license," "sanction," "relief," and "agency action" have the meanings given them by section 551 of this title.

(Sept. 6, 1966, P.L. 89-554, §1, 80 Stat. 392.)

§702.  Right of review
A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.  An action in a court of the United States seeking relief other than money damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground that it is against the United States or that the United States is an indispensable party.  The United States may be named as a defendant in any such action, and a judgment or decree may be entered against the United States:  Provided, That any mandatory or injunctive decree shall specify the Federal officer or officers (by name or by title), and their successors in office, personally responsible for compliance.  Nothing herein (1) affects other limitations on judicial review or the power or duty of the court to dismiss any action or deny relief on any other appropriate legal or equitable ground; or (2) confers authority to grant relief if any other statute that grants consent to suit expressly or impliedly forbids the relief which is sought.

(Sept. 6, 1966, P.L. 89-554, §1, 80 Stat. 392; Oct. 21, 1976, P.L. 94-574, §1, 90 Stat. 2721.)

§703.  Form and venue of proceeding
The form of proceeding for judicial review is the special statutory review proceeding relevant to the subject matter in a court specified by statute or, in the absence or inadequacy thereof, any applicable form of legal action, including actions for declaratory judgments or writs of prohibitory or mandatory injunction or habeas corpus, in a court of competent jurisdiction.  If no special statutory review proceeding is applicable, the action for judicial review may be brought against the United States, the agency by its official title, or the appropriate officer.  Except to the extent that prior, adequate, and exclusive opportunity for judicial review is provided by law, agency action is subject to judicial review in civil or criminal proceedings for judicial enforcement.

(Sept. 6, 1966, P.L. 89-554, §1, 80 Stat. 392; Oct. 21, 1976, P.L. 94-574, §1, 90 Stat. 2721.)

§704.  Actions reviewable
Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court are subject to judicial review.  A preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on the review of the final agency action.  Except as otherwise expressly required by statute, agency action otherwise final is final for the purposes of this section whether or not there has been presented or determined an application for a declaratory order, for any form of reconsideration, or, unless the agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior agency authority.

(Sept. 6, 1966, P.L. 89-554, §1, 80 Stat. 392.)

§705.  Relief pending review
When an agency finds that justice so requires, it may postpone the effective date of action taken by it, pending judicial review.  On such conditions as may be required and to the extent necessary to prevent irreparable injury, the reviewing court, including the court to which a case may be taken on appeal from or on application for certiorari or other writ to a reviewing court, may issue all necessary and appropriate process to postpone the effective date of an agency action or to preserve status or rights pending conclusion of the review proceedings.

(Sept. 6, 1966, P.L. 89-554, §1, 80 Stat. 393.)

§706.  Scope of review
To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall--


(1) compel agency action unlawfully withheld or unreasonably delayed; and


(2) hold unlawful and set aside agency action, findings, and conclusions found to be--



(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;



(B) contrary to constitutional right, power, privilege, or immunity;



(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;



(D) without observance of procedure required by law;



(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or



(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.

(Sept. 6, 1966, P.L. 89-554, §1, 80 Stat. 393.)

APPENDIX F


FEDERAL-AID HIGHWAYS


P.L. 85-767, 72 Stat. 895,


AS AMENDED BY P.L. 100-17


(23 U.S.C. 111)
§111  Agreements relating to use of and access to rights-of-way--Interstate System

(a) In general.  All agreements between the Secretary and the State highway department for the construction of projects on the Interstate System shall contain a clause providing that the State will not add any points of access to, or exit from, the project in addition to those approved by the Secretary in the plans for such project, without the prior approval of the Secretary.  Such agreements shall also contain a clause providing that the State will not permit automotive service stations or other commercial establishments for serving motor vehicle users to be constructed or located on the rights-of-way of the Interstate System.  Such agreements may, however, authorize a State or political subdivision thereof to use or permit the use of the airspace above and below the established grade line of the highway pavement for such purposes as will not impair the full use and safety of the highway, as will not require or permit vehicular access to such space directly from such established grade line of the highway, or otherwise interfere in any way with the free flow of traffic on the Interstate System.  Nothing in this section, or in any agreement entered into under this section, shall require the discontinuance, obstruction, or removal of any establishment for serving motor vehicle users on any highway which has been, or is hereafter, designated as a highway or route on the Interstate System (1) if such establishment (A) was in existence before January 1, 1960, (B) is owned by a State, and (C) is operated through concessionaires or otherwise, and (2) if all access to, and exits from, such establishment conform to the standards established for such a highway under this title.


(b) Vending machines.  Notwithstanding subsection (a), any State may permit the placement of vending machines in rest and recreation areas, and in safety rest areas, constructed or located on rights-of-way of the Interstate System in such State.  Such vending machines may only dispense such food, drink, and other articles as the State highway department determines are appropriate and desirable.  Such vending machines may only be operated by the State.  In permitting the placement of vending machines, the State shall give priority to vending machines which are operated through the State licensing agency designated pursuant to section 2(a)(5) of the Act of June 20, 1936, commonly known as the "Randolph-Sheppard Act" (20 U.S.C. 107A(a)(5)).  The costs of installation, operation, and maintenance of vending machines shall not be eligible for Federal assistance under this title.

(As amended Apr. 2, 1987, P.L. 100-17, Title I, §110(a), 101 Stat. 146.)
STATE HIGHWAY LEGISLATION:


LIMITED ACCESS HIGHWAYS


P.A. 1941, No. 205, Eff. Jan. 10, 1942

AN ACT to provide for the construction, establishment, opening, use, discontinuing, vacating, closing, altering, improvement, and maintenance of limited access highways and facilities ancillary to those highways; to permit the acquiring of property and property rights and the closing or other treatment of intersecting roads for these purposes; to provide for the borrowing of money and for the issuing of bonds or notes payable from special funds for the acquisition, construction or improvement of such highways; and to provide for the receipt and expenditure of funds generated from the facilities.  Amended by P.A. 1992, No. 243, §1, Imd. Eff. Nov. 18, 1992.
252.52.  Limited access highways; establishment, discontinuance, improvement and maintenance; vending machines; other commercial enterprises prohibited; exceptions

Sec. 2.(1) The state transportation department, boards of county road commissioners, and cities and villages, either acting alone or in cooperation with each other or with any federal, state, or local agency having authority to participate in the construction and maintenance of highways, are hereby authorized to establish, open, discontinue, vacate, close, alter, improve, maintain, and provide for the public use of limited access highways.  However, within cities and villages, that authority shall continue to be subject to municipal consent, as now provided by section 1(i) of Act No. 352 of the Public Acts of 1925, as amended, being section 213.171 of the Michigan Compiled Laws.


(2) The state transportation department shall allow the installation of only vending machines at selected sites on the limited access highway system to dispense food, drink, and other articles as the department determines are appropriate.  The department shall allow the installation of only vending machines at selected travel information centers.  Following a 2-year trial period the department shall use its discretion with the advice of the commission for the blind to allow only vending machines at other locations on the limited access highway system.  The vending machines shall only be operated by the commission for the blind which is designated as the state licensing agency under section 2(a)(5), chapter 638, 49 Stat. 1559, 20 U.S.C. 107a.  Except as otherwise provided in this section, no other commercial enterprise shall be authorized or conducted within or on property acquired for or designated as a limited access highway.  The commission for the blind shall require evidence of liability insurance and monitor compliance as it pertains to only vending machines in the designated areas, holding harmless the state transportation department.


(3) In conjunction with the exemption granted by federal law from the restrictions contained in section 1 of Public Law 85-767, 72 Stat. 895, 23 U.S.C. 111, this section shall not prohibit the use of facilities located in part on the right-of-way of I-94 in the vicinity of the interchange of I-94 and I-69 business loop/I-94 business loop for the sale of only those articles which are for export and consumption outside the United States.


(4) This section shall not prohibit the operation of customs brokering facilities on state owned property available for such use at the site of the blue water bridge in Port Huron.


(5) The state transportation department may enter into a lease for facilities described in subsection (3) or (4) the revenue from which shall be deposited in the state trunk line fund if attributable to the blue water bridge site.


Amended by P.A. 1990, No. 97, §1, Imd. Eff. June 6, 1990; P.A. 1992, No. 243, §1, Imd. Eff. Nov. 18, 1992.
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Contract 97-5034

MASTER MEMORANDUM OF UNDERSTANDING

THIS MEMORANDUM OF UNDERSTANDING is made and entered into this date of --/--/-- by and between the MICHIGAN DEPARTMENT OF TRANSPORTATION,hereinafter referred to as the "DEPARTMENT OF TRANSPORTATION"; and the FAMILY INDEPENDENCE AGENCY, COMMISSION FOR THE BLIND, hereinafter referred to as the "COMMISSION FOR THE BLIND"; for the purpose of fixing the rights and obligations of the parties in agreeing to conditions for vending facilities at all DEPARTMENT OF TRANSPORTATION statewide rest areas and welcome centers.

WITNESSETH:

     WHEREAS, the DEPARTMENT OF TRANSPORTATION and the COMMISSION FOR THE BLIND desire to set forth this mutual understanding regarding the vending machines at the rest areas in the form of a written Memorandum of Understanding.

NOW, THEREFORE, it is understood that-.

1. .     The vending machines referenced hereinafter will be defined as a coin or currency operated machine, which will accept multiple combinations of coin and/or currency and dispense correct change.

2.
The DEPARTMENT OF TRANSPORTATION agrees to perform, at its cost, the following with respect to the installation, operation and maintenance of the vending machines at the rest areas:

A.
Select site and location, within the rest area facilities, for placement of vending machines with COMMISSION FOR THE BLIND concurrence.

B.
Provide a source for hookup of water, heat, drain and electricity for the operation of vending machines.

C.
Approve, with COMMISSION FOR THE BLIND concurrence, all vending machine product(s), other than snack food and drink, and container(s)

dispensed.


D.
Approve, with COMMISSION FOR THE BLIND concurrence, a system for the return of lost monies to the public, which does not include action by DEPARTMENT OF TRANSPORTATION and/or its employees.

E.
Select and place, with COMMISSION FOR THE BLIND concurrence, Michigan travel promotion items in/on the vending machine area.

3
The COMMISSION FOR THE BLIND agrees to perform, at its cost, the following with respect to the installation, operation and maintenance of the vending machines at the rest areas:

A.
Complete maintenance of vending machine areas, including, but not limited to, water and electricity hook up and repairs.

B.
Provide trash receptacles approved by the DEPARTMENT OF TRANSPORTATION.  Provide for trash removal from the vending machine area.  Furnish plastic bags for trash disposal and remove them from the rest area premises.

C.
The COMMISSION FOR THE BLIND will either provide a self addressed envelope for reimbursement to the public for lost monies or submit to the DEPARTMENT OF TRANSPORTATION a proposal for an alternative method of reimbursement.

D.
Provide and install a sign approved by the DEPARTMENT OF TRANSPORTATION, which identifies the COMMISSION FOR THE BLIND as the agency to contact in case of questions and/or problems.

E.
Provide the DEPARTMENT OF TRANSPORTATION the name, address, and 24-hour telephone number of a person who is employed by the COMMISSION FOR THE BLIND and who is responsible for the vending machine operation.

F.
Provide the DEPARTMENT OF TRANSPORTATION with a copy of all necessary health department licenses and inspection reports.

G.
Vending machines will be filled and operable 24 hours per day, 7 days per week, 365 days per year.

H.
Vending areas, vending machines, sidewalks, and the immediate surrounding area (to be mutually agreed on by DEPARTMENT OF TRANSPORTATION and COMMISSION FOR THE BLIND for each individual site) will, at all times, be kept sanitary, clean, and free from debris, spills, graffiti, and non​DEPARTMENT OF TRANSPORTATION authorized advertising.  Necessary insect control will be provided by the COMMISSION FOR THE BLIND.

I.
Assure that vending machines will not be inoperable more than 12 consecutive hours without just cause.  Assume complete responsibility for damage or theft of vending machines, vending machine areas and all contents.  Vandalized machines will normally be removed within 24 hours.  One of each product type machine must be operable and vending products at all times.

J.
The COMMISSION FOR THE BLIND assures that an established flat rate cost for utilities related to the vending operation will be reimbursed to the DEPARTMENT OF TRANSPORTATION on a six month basis.

K.
Assure that vending machines, external and internal signage, trash receptacles, envelopes and holders are installed and/or operational before the facility can be opened to the public.

L.
Keep all COMMISSION FOR THE BLIND vehicle(s) within the boundaries designated for parking and will not drive any COMMISSION FOR THE BLIND vehicles on the sidewalks to gain closer access to the building.

M.
Assure that the vending operation will not interfere with any portion of the rest area activities.


N. Assume complete responsibility for necessary signage with DEPARTMENT OF TRANSPORTATION approval.  Michigan Department of Transportation may make and install approved signs at Commission expense, upon mutual agreement.

4.
The COMMISSION FOR THE BLIND is responsible for the conduct, discipline and the responsibilities of the vending operators.  If any vending operator, is not performing their responsibilities satisfactorily under the terms of the agreement, then the DEPARTMENT OF TRANSPORTATION shall request in writing that the vendor be replaced within State Promulgated Rules or the vending operation be suspended.

5 .     Problems or complaints concerning the vending operation and maintenance will be directed to the MCB Promotional Agent responsible for the area. 

6.
Rest areas and welcome centers may be temporarily closed at the sole discretion of the DEPARTMENT OF TRANSPORTATION due to road and/or rest area reconstruction, rest area maintenance, emergencies, cost saving measures or any other unforeseen reasons.  In non-emergency situations DEPARTMENT OF TRANSPORTATION will notify the COMMISSION FOR THE BLIND within 5 days of rest area closures and activities affecting vending business.  When possible, the DEPARTMENT OF TRANSPORTATION will notify the COMMISSION FOR THE BLIND within a reasonable time period.

7.
Unless otherwise mutually agreed to by the parties hereto, the COMMISSION FOR THE BLIND will be responsible for restoring vacated property to original condition.

8.
The cost of printing messages on vending cups will be the responsibility of the requester.  All printed messages are subject to prior approval by the COMMISSION FOR THE BLIND and the DEPARTMENT OF TRANSPORTATION.

9.
The COMMISSION FOR THE BLIND will procure and maintain, until termination of this memorandum, insurance of the kinds and amounts provided herein with insurance companies authorized to do such business in the State of Michigan covering all operations under this memorandum.

The COMMISSION FOR THE BLIND will furnish the DEPARTMENT OF TRANSPORTATION with a certificate(s) in a form satisfactory to the DEPARTMENT OF TRANSPORTATION, which indicates compliance.  The certificate(s) shall provide that the policies shall not be changed or cancelled until ten (10) days written notice of change or cancellation is given to the DEPARTMENT OF TRANSPORTATION.  In the event that written notice of change or cancellation is given, the DEPARTMENT OF TRANSPORTATION may, at its option, terminate the memorandum.  The State of Michigan, Michigan State Transportation Commission and the DEPARTMENT OF TRANSPORTATION shall be named as co-insured.  The COMMISSION FOR THE BLIND will provide:

(1)
A policy covering the obligations of the COMMISSION FOR THE BLIND in accordance with the provisions of the Worker's Compensation Law.

(2)
Comprehensive Policies of Bodily Injury Liability Insurance, with Bodily Injury limits of liability not less than $ 1 00, 000 for each person, including death at any time, resulting therefrom and not less than $300,000 in any one accident, and not less than $100,000 for all damages arising out of injury to or destruction of property.  The policy shall provide coverage for food poisoning.

B. The COMMISSION FOR THE BLIND specifically agrees that in performance of the service herein, that it comply with any and all state, federal, and local statutes, ordinances, and regulations and obtain all permits that are applicable to the entry into and the performance of this memorandum.

C. The COMMISSION FOR THE BLIND shall provide evidence of liability insurance and monitor compliance as it pertains to only vending machines in the designated areas, holding harmless and indemnifying against any claim, judgment or liability arising out of this Memorandum of Understanding the Michigan State Transportation Commission and the DEPARTMENT OF TRANSPORTATION.
10.
This Memorandum of Understanding will commence with the date of its signing by the parties hereto.  This Memorandum of Understanding shall be in effect until such time as it may be terminated by either party hereto for violation of the terms of the agreement and/or for convenience of either party, by giving thirty (30) days written notification.  All outstanding costs incurred under the terms of this Memorandum of Understanding, prior to the time of termination, shall be paid in full.

11.
The terms and conditions of this master Memorandum of Understanding 97-5034 shall supersede those provisions as contained in the following executed contracts with the COMMISSION FOR THE BLIND: 85-0383, 89-1049, 89-1180, 90-1278, 90-1893, 91-1769, 92-0931, 93-0833, 93-1640, 94-0657 and 95-1777.

12.
This Memorandum of Understanding shall be executed by the duly authorized officials for the DEPARTMENT OF TRANSPORTATION and the COMMISSION FOR THE BLIND.

APPENDIX H
FEDERAL PERMIT
Lucy, does this version of the permit include the new Attachment G of the fed permit that jean norels sent us with the G R federal bldg permit?
DEPARTMENT OF EDUCATION

Office of Special Education and Rehabilitation Services

Washington, D.C.

APPLICATION AND PERMIT FOR THE ESTABLISHMENT OF A VENDING FACILITY ON FEDERAL PROPERTY AS AURTHORIZED BY PUB L. 74-732, AS AMENDED BY PUB L. 83-565 AND TITLE II OF PUB L. 93-516 (RANDOLPH SHEPPARD ACT)

The _________________________ of theF State of Michigan, the designated State Licensing Agency (hereinafter referred to as “SLA”), requests approval of the General Services Administration, the Federal property management agency (hereinafter referred to as “FPMA”), to place a vending facility on the property located at __________________________________________________________.

Satisfactory Site:  It has been determined that this location meets the criteria of a satisfactory site as defined in 34 C F.R. 395.1 (q).  Any exceptions are documented in Attachment A.

Type, Location and Size of Facility:  Type of facility (defined in Instructions for Form OHF-RSA-15):   _________________________  Facility size:  _________________

(A general floor plan of the facility is documented in Attachment B).  The types of articles to be sold and services to be offered are enumerated in Attachment C.  The fixtures and equipment for this facility, including the responsibility for provision thereof, are set forth in Attachment D.  The location, type and number of vending machines which constitute part of this facility are noted in Attachment E.  The facility will operate __________ days of the week (except holidays observed by the Federal Government) from __________A.M. to _________ P.M. commencing on ____________________.

Machine Income Sharing:  The type and location of each vending machine located on this property and the specific income sharing provision in 34 C. F. R. 395.32 applicable to each such machine will be indicated in Attachment F.   Vending machine income will be disbursed to the SLA on at least a quarterly basis, or as otherwise agreed.  

Other Terms and Conditions:  Both parties must comply with 34 C.F.R.  395.35.  Any additional terms and conditions applicable to this location are in Attachment G.  This permit is issued for an indefinite period of time subject to suspension or termination for noncompliance by either party with any of the agreed upon terms and conditions of the permit.  By mutual agreement the SLA and the FPMA may terminate the permit after providing 180 days written notice of the intended termination, including the reason for it and supporting documents to the other party.  Both parties must comply with all regulations issued in Title VI of the Civil Rights Act of 1964.  The reason for denying the application must be sent in writing by the FPMA to the SLA.

Approving Property Official:


Approving Licensing Agency:

______________________


__________________________

Title


Date


__________________________







__________________________







Title



Date

ATTACHMENT A

SATISFACTORY SITE EXCEPTIONS:
“Satisfactory Site” is an area fully accessible to vending facility patrons and having:

(1) Effective on March 23, 1977, a minimum of 250 square feet available for the vending and storage of articles necessary for the operation of a vending facility; and 

(2) Sufficient electrical plumbing, heading, and ventilation outlets for the location and operation of a vending facility in accordance with applicable health laws and building codes.

Note below any deviations from the specified accessibility (1) floor space, or (2) utilities, above.

ATTACHMENT B

FLOOR PLAN OF PROPOSED VENDING FACILITY:
ATTACHMENT C

TYPES OF ARTICLES AND SERVICES TO BE OFFERED:
The design, construction, installation, and operation of vending facilities shall be in compliance with all applicable health, sanitation, safety and building codes and ordinances.

ATTACHMENT D

FIXTURES, AUTOMATIC VENDING MACHINES, AND OTHER EQUIPMENT, AS FOLLOWS:
ATTACHMENT E

AUTOMATIC VENDING MACHINES, AS FOLLOWS:
ATTACHMENT F

COMPETING VENDING MACHINES – INCOME SHARING:
ATTACHMENT G

ADDITIONAL TERMS AND CONDITIONS:
APPENDIX I

STATE EMPLOYEES RETIREMENT ACT

(EXCERPT)

Act 240 of 1943
 §38.13a Blind or partially sighted licensed vending stand operators deemed employees; rights and benefits; eligibility; contribution as condition to service credit; blindness not deemed retirable disability; employer cost. 

Sec. 13a.   Effective January 1, 1973, blind or partially sighted persons licensed as vending stand operators within the controlled programs of the bureau of blind services are deemed to be employees within the meaning of this act for state retirement purposes only, and except as hereinafter provided are entitled to all the rights and benefits of state employees covered by the provisions of this act. 

            Operators licensed in the vending stand program after January 1, 1973, who meet all the eligibility requirements of the state retirement system shall participate under the provisions of this act. A person covered by this section may receive retirement system service credit for not more than 10 years of service performed before January 1, 1973, providing, that such person pays the state    employees' retirement system a contribution equal to that which would have been paid for each year that the blind vending stand operator has been under the state employees' retirement system with a maximum contribution of $416.00 per year. Blindness shall not be deemed a retirable disability under this act for persons covered by this section. The employer shall be deemed to be the Michigan department of social services. The employer cost of retirement shall be funded from moneys appropriated yearly to the department of social services. 

APPENDIX J

ELECTED OPERATORS COMMITTEE BY-LAWS

ARTICLE I.  NAMEPRIVATE 

This Committee shall be called the Michigan Commission for the Blind Business Enterprise Elected Operators Committee.  

ARTICLE II. PURPOSE
This Committee shall represent all licensed operators under the Michigan Commission for the Blind, Business Enterprise Program within the State of Michigan.  Its purposes shall include, but not be limited to:

SECTION 1.
Actively participating with the Michigan Commission for the Blind Board and staff in the development and implementation of policies affecting the Business Enterprise Program.  

SECTION 2.
When requested by a licensed operator, act as advocate on behalf of that licensed operator with issues involving the licensing agency or other entities as appropriate.  

SECTION 3.
Actively participate with the SLA establishing training and retraining programs.

SECTION 4.
Actively participate with the SLA establishing new and upgrading existing locations for Business Enterprise Program operators.

SECTION 5.
Actively participate with the SLA establishing guidelines for establishing and maintaining a promotional/demotional system for the upward mobility of Business Enterprise Program operators.

ARTICLE III. MEMBERSHIP
SECTION 1.
This Committee shall consist of eleven (11) members.  

SECTION 2.
Members must be licensed operators who are currently assigned to a location and in compliance with all rules and regulations of the Business Enterprise Program.

SECTION 3.--TERMS

Terms shall be for approximately two (2) years, beginning and ending the Sunday following the elections. 

SECTION 4.--ELECTIONS

   A. Elections shall be held at the annual workshop.


  B. Five (5) members shall be elected in even numbered years and six (6) members elected on odd numbered years.  


   C. Candidates shall be nominated from the floor.  


   D. Should there be a tie vote affecting the last position, a run off election shall be held.  


   E. There shall be no provision for absentee ballot.


   F. Ballots shall be passed out during the election process and not prior to.  


   G. Elections shall be held by secret ballot.

SECTION 5.--FULFILLMENT OF DUTIES
When a member can no longer fulfill the duties of the Committee he/she shall be replaced by the person receiving the next highest number of votes in the most recent election.  If there is no such candidate available from the most recent election, the Chairperson shall appoint another operator from within the Business Enterprise Program with the consent of the other Committee members.


ARTICLE IV.  REMOVAL FROM THE COMMITTEE
SECTION 1.
In the event a member of the Committee or Subcommittee is delinquent in his/her obligations to pay set-aside fees, the following procedures are to be followed:

On the last day of the second month that the operator is not in compliance with his/her obligations to pay his/her set-aside fees the Program Administrator is to notify the Chairperson of the Committee or the Vice-Chairperson of the delinquency, the Chairperson or the Vice-Chairperson shall then notify the delinquent Committee/Subcommittee member that they have fifteen (15) days in which to pay in full the amount owed to the Commission for the Blind for back set-aside fees.  If the delinquent Committee/Subcommittee member fails to comply with his/her obligations to pay set-aside fees, the Chairperson or the Vice-Chairperson shall notify the operator in writing, that they have been removed from the Operators Committee/Subcommittee.  If the delinquent Operators Committee/Subcommittee member can demonstrate that there has been a hearing filed or that there is a hearing in process or pending, and that all fees due to the Commission are held in escrow pending the outcome of the aforementioned hearing, the removal process shall be discontinued.  Those removed from the Operators Committee under this process shall not be eligible to serve on the Operators Committee or any Michigan Business Enterprise Operators Committee/Subcommittee until the Operators Committee election following the date that he/she has fully complied with their set-aside obligation.

SECTION 2.
Any member who misses two (2) committee/subcommittee meetings during the period from one election to the following election, without having an excused absence, shall be removed from the Committee/Subcommittee.  

ARTICLE V. OFFICERS
SECTION 1.
The officers shall include a chairperson and a vice-chairperson.  

     A. These officers shall be elected at the first committee meeting following the election of the Committee members and shall serve until the next election of Committee officers.

     B. Officers shall be elected by a majority vote of all Committee members present.

SECTION 2.
Should the Chairperson be unable to continue serving in the office of Chairperson, he/she shall be replaced by the Vice-Chairperson.  

SECTION 3.
Should the Vice-Chairperson move into the Chairperson's position, or be unable to continue to serve in his/her office, the position shall be filled by a majority vote of all committee members present.


ARTICLE VI. DUTIES OF OFFICERS
SECTION 1.
The duties of the Chairperson shall include but not be limited to:

     A. Conducting meetings in an orderly fashion.

     B. Notifying persons who have been removed from the Committee.

     C. Notify persons who are being put on the committee due to a resignation or the removal of another Committee member.

     D. Assure that at least one member of the Committee attend every Commission for the Blind board meeting; and that this member shall report all information to the full Committee. 

SECTION 2.
The duties of a Vice-Chairperson shall include but not be limited to:

     A. Fulfill the duties of the Chairperson when         the Chairperson is not available.

     B. Any other duties as assigned by the                     Chairperson.

ARTICLE VII.  COMMITTEE MEETINGS
SECTION 1. 
There shall be at least four (4) Committee meetings per year.

SECTION 2.
At least four (4) Committee meetings shall be held on a Saturday at a location convenient to all members.

SECTION 3.
The Chairperson may call meetings as required.

SECTION 4.
A meeting shall be called when four (4) or more Committee members request it.

SECTION 5.
All Committee meetings shall be open meetings and will be conducted in accordance with all open meeting laws.

SECTION 6.
All business conducted by this Committee shall be decided by a majority vote of those members voting.

SECTION 7.
The Chairperson shall vote only when there is a tied vote of the other Committee members.

SECTION 8.
Licensing agency personnel may be present at these meetings in an advisory role.  

SECTION 9.
A quorum will consist of six (6) or more members.

SECTION 10.
An adequate amount of time shall be given for public comment.

SECTION 11.
Whenever possible, all Committee meetings shall be announced on the bid line for the two (2) weeks prior to such a meeting.

SECTION 12.
The Chairperson shall be responsible for compiling the agenda.  

SECTION 13.
The agency may place items on the agenda as desired.

SECTION 14.
Minutes, agendas and other items needed by this Committee shall be transcribed in large print, Braille or tape as needed, and distributed to all Committee members in a timely fashion. 

SECTION 15.
All Minutes once approved by the Business Enterprise Program Committee, and the next Committee meeting's agenda, shall be sent to all Business Enterprise Program Operators. 

ARTICLE VIII.
 SUBCOMMITTEES
SECTION 1.
Subcommittees may be established and disbanded as needed.

SECTION 2.
Subcommittee chairpersons shall be Operators within the Michigan Business Enterprise Program.

SECTION 3.
Subcommittee chairpersons shall be appointed by the Chairperson of the Operators Committee with the consent of the other committee members.

SECTION 4.
Subcommittee members may be any licensed vending facility operator in the state of Michigan.

SECTION 5.
The chairperson of the Operators Committee shall be considered a member of all subcommittees.

SECTION 6.
All subcommittee meetings shall be held at a time and place accessible to all interested  parties most consistent with the desires of the members of such a subcommittee.

SECTION 7.
Notification of all subcommittee meetings will be given on the bid line for the two (2) weeks prior to the subcommittee meeting.


ARTICLE IX.  EFFECTIVE DATE
These Bylaws will become effective with a majority vote of all licensed vending facility operators voting at a special meeting held April 25, 2004; and will take precedence over all previous rules of this Committee written or inferred.

ARTICLE X.  BYLAWS AMENDMENT

These Bylaws may be amended by a majority vote of the vending facility operators present at an annual workshop if such an amendment has been presented in writing to all vending facility operators at least thirty (30) days prior to the workshop.  Notice should be provided to the Committee ahead of time to see that the 30 day notice is followed.

ADOPTED:  April 25, 2004
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