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To:	Merideth Hadala, Michigan Public Service Commission

From:	Tanya Paslawski, Michigan Electric and Gas Association

	The members of the Michigan Electric and Gas Association (“MEGA”) appreciate the opportunity to comment on the two proposals proffered by the Michigan Public Service Commission (“MPSC”) staff to establish a PURPA Legally Enforceable Obligation (“LEO”) in Michigan.  MEGA is encouraged that the content of both options indicates an understanding on the important rationale behind a LEO, that of ensuring that a project is viable before committing a utility to purchase its offtake under PURPA.  As such, between the two options presented, MEGA prefers Option 1 as including the most appropriate measures to determine project viability.  
	That said, the most direct and unambiguous provision that would effectively separate speculative projects is the requirement to demonstrate that a project is within 90 days of commercial operation (“90-day Rule”) (Section (1)(i) of Options 1 and 2).  Without enumerating a set of specific details, which may apply differently to different projects, the 90-day Rule is a simple way to identify a development that is most likely to come to fruition.  It has been effective in Texas where it was initially implemented and upheld in a court challenge.[footnoteRef:1] [1:  Power Resource Group, Inc. v. Pub. Util. Comm’n of Texas, 422 F.3d 231 (5th Cir. 2005)  ] 

	However, in the event the staff ultimately adopts an approach other than the 90-day Rule, there are other components that, when taken together, can support the potential viability of a project.  Notably, each project may present unique situations that can impact the applicability of any particular requirement, and as such, flexibility can be valuable.  But the key components of site control and permitting, financing, interconnection rights and submission of a standard offer power purchase agreement (“PPA”) or proposed PPA, signed by the developer, at a minimum, should be included to provide reasonable assurance to purchasing utility that they can count on the viability of the project.
	Site control:  Securing the property upon which a project will operate is an essential early step to moving beyond speculation in project development.  Section (1)(d) of Option 1 addresses site control well, but for the acceptance of applications in subsection (ii).  Proof of control, with land use and environmental permits (including any local zoning, special use or other local requirements), provides a level of assurance that a mere application for any of these certainly does not.  Site control will be valuable in meeting interconnection process requirements as well.
	Financing:  A developer should be able to show that they have access to credit or other forms of financing as a means to provide greater certainty of their ability to move forward.  A letter from a financial institution that indicates an authorization of funds for the project costs being forecasted and the duration of that authorization may suffice.  
	Interconnection requirements:  Option 1, Section (1)(f) only requires that a completed interconnection request be submitted for projects under 20 MW.  But significant uncertainty remains at that stage of the interconnection process.  Execution of a Facilities Agreement, as proposed in Option 2(1)(d), would be ideal for utilities as it occurs much farther along in the interconnection process and therefore provides considerable assurance that the project is viable.  A workable middle ground would be to require completion of the System Impact and Facilities Studies so that system upgrades are identified and can be factored into the decision to move forward.  For projects that will be interconnected to the electric transmission system following MISO’s generation interconnection process, completion of the facilities study should also be required.  
	Submission of a signed proposed PPA:  Option 1(1)(b) requires the developer to submit a signed standard offer or proposed PPA with the attendant details.  This is an important step so that both parties have the same understanding of the developer’s price expectation and terms for the contract. The utility would not be bound to any specific terms simply because they have been included in a non-standard proposed PPA proffered by a qualifying facility.   
The parameters for establishing a LEO are key to the successful implementation of PURPA so that developers have clarity on what is required to receive a PURPA contract, and utilities have certainty that the projects they are contracting for will in fact go into service and can be taking into consideration when conducting future resource planning.  MEGA looks forward to continued input and discussion on this important topic as these rules are finalized.
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