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INTRODUCTION

The facts leading up to the entry of the Stipulated Order Placing American Community
Mutual Insurance Company Into Rehabilitation, Approving Appointment and Compensation of
Special Deputy Rehabilitators, and Providing Injunctive Relief are set forth in detail in the Brief
in Support of Former Officers’ Claims for Severance and/or Other Benefits Pursuant to the Terms
of Their Executive Employment Agreements. They are herein incorporated by reference.

Holdco is clearly not the original Surplus Noteholders in this matter. As explained in
attached Exhibit 1, “The company buys financial holding company debt in the secondary market
and holds the debt until it receives distribution. It manages a portfolio in distressed debt with a
face value of $1.5 Billion.” It buys the debt of failed and severely distressed banks and other
institutions, such as American Community in the secondary market. Whoever was the original
Surplus Noteholder, clearly sold the note fo Holdco a long while ago at a significant discount,
likely pennies on the dollar. No doubt, whether Holdco receives 44% or 54% of the original
principal (that does not include the interest paid out over the years) it will be making a sweet profit.

Clearly any claimed public policy argument that payment to the Petitioners of the money
they are owed for services rendered having a potential “chilling effect” on the ability of insurance
companies to obtain investment through surplus notes, i-s even less realistic here. Whoever

originally purchased this surplus note, long ago cashed out.
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ARGUMENT

I Although the Petitioners deny American Community failed as a result of their
management, the quality of the management prior to the Rehabilitation Order is not

a relevant consideration in regard to whether they are to receive their benefits,

Truly, any reference by the Respondents to alleged mismanagement by these Petitioners
should be stricken pursuant to MCR 2.115(B), because it is, at min_imum, immaterial and
impertinent to the Court’s determination. None of the Petitioners were terminated for cause which
is defined in section 5(b) of their Executive Employment Agreements. Michael Tobin and Ellen
Downey were officially terminated “without cause” shortly after the Court’s April 8, 2010
Rehabilitation Order was entered. Francis Dempsey, Michael McCollom, Leslie Gola and Beth
McCrohan all resigned after the Change in Control, within the protection period defined in their
Agreements. Thus, there are no genuine issues of material fact and all the issues to be determined
are all legal issues.

Holdco’s argument adds nothing new to what has already been said by the Attorney
General and Trapeza in their respective Briefs, It is, however, somewhat more strident in tone and
feigned righteous indignation. Apparently, Holdco is outraged that the Petitioners who stayed on
after the Rehabilitation Order was entered received salaries. And, if they were such horrible
managers, why were they kept on and given “raises” and “retention bonuses™?

The balance of Holdeo’s first argument is little more than a shrill screed bootstrapping of
the Attorney General’s flawed arguments, and arguing equities in its favor which, in reality, do not
exist and which in law are irrelevant. The argument that it relied on the Stipulated Order as an

agreement by these Petitioners to not pursue payment of the benefits they earned by rendering
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services prior to the Order is beyond comprehension. None of the Respondents have or can
present law to support the contention. Moreover, other than Dempsey as Corporate Counsel and
Michael Tobin as CEO acting strictly within their corporate status, would have had any input
whatsoever in drafting the Rehabilitation Order.

Holdco’s threat of a counterclaim for breach of fiduciary duties is wholly unsupported and
unsupportable. Besides there being no facts to back up the claim, even if Holdco had standing to
assert a counterclaim, which it does not, both Surplus Notes contain the following nonrecourse
language:

“No recourse under this Surplus Note shall be had against any member, officer or

director of the Company, either directly or through the Company, by virtue of

any statutes, by enforcement of any assessment or otherwise. By acceptance of

this Surplus Note, the Note Holder waives and releases any liability of or claims

against such members, officers and directors under this Surplus Note.”

(Exhibit 2, p. 4.)

Finally, there is no issue in regard to the timing of these claims. The Rehabilitation Order
provides at Paragraph 26, that at the appropriate time, the Rehabilitator was to develop a method
for the submission, evaluation, and resolution of any unpaid Creditor claims for goods and services
provided to American Community and its policyholders, enrollees, or members prior to the date
of the Order. Notwithstanding Paragraph 26 of the Order, no such claims’ procedure was
developed by the Rehabilitator, Thus, upon seeing that American Community was being finally
wound down, with the assets liquidated and pre-rehabilitation claims being paid (see the
Rehabilitator’s Petition of December, 2011), these Petitioners found it to be an appropriate time
to assert their claims for payment in return for the services rendered prior to the Rehabilitation.
There is no limitation of action or other time bar to Petitioners’ claims.

Holdco’s last argument in this section requires no response. Clearly, it is an unvarnished

attempt to sway the Court with unrelated, irrelevant prejudicial matters. Quite frankly, American
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Communityis less akin to AIG and the likes than either of these Surplus Noteholders; one consists
of two offshore limited liability companies securitizing debt, which pretty much let to the
economic crash, and the other one’s stock in trade is buying up severely distressed debt for deep
discounts and picking over the bones for scraps of flesh. It is the old lawyer cliche, “When the
facts are against you, argue the law. When the law is against you, argue the facts. When the law
and the facts are against you, pound on the lectern and scream like hell.”
. That Petitioners’ claims for Change in Control benefits and/or Severance are
enforceable claims for payment for services rendered prior to the Rehabilitation

Order has been thoroughly briefed in the companion Briefs and are incorporated
herein by reference.

CONCLUSION
For all those reasons set forth herein and in the companion Briefs filed in response to the

Attorney General’s and Trapeza CDO IX’s and CDO X’s Briefs, Petitioners seek this Honorable
Court grant them the relief sought in their Petitions.
Respectfully submitted,

COU.ZBNS, LANSKY, FEALK, ELLIS,
ROEDER & LAZAR, P.C.

By: ; [y

ZPHILLIP L. STERNBERG (P28435)
Attomey for Petitioners Michael
Tobin, Ellen Downey, Francis
Dempsey, Michael McCollom, Beth
McCrohan and Leslie Gola
39395 W. Twelve Mile, Suite 200
Farmington Hills, M1 48331
(248) 489-8600

Dated: July 30 , 2012
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HoldCo takes distressed-debt ﬁ;@iﬁm&m to
different level ;

By JumieManon, Updated 8543 PE, Fobvie-a09d BT

A digtrassed-deht fund thal holds e pagsr of abowt 70 differsnt Sinanciad holding corapanies that have failed is
rcw gmbsarking on 4 noved approach 1o reorganizs o bankrupt bank holsing conpartss, namely by remaking
tham o vehicles that can use the deblurs’ ramalning cash fo pursue fitigation againet various pariiss thaf oan
reap subsiandal awerds,

Kew York-based HoldCo Advisers LP, foundad in July by former Tricadia Capital perifolio manager Vik Ghei
and analyst Misha Zafizef, wanis. o jerraft AnerieaniWest Bancory: and FirstFed Flnanclal Corp.into
h‘ﬁgating- bodies that can pursue anything, from claims sgsingt directors aid officers fo fighting over x refunds
with thy Federal ngg‘: it irslicance Com,, o baiting with crediors regarding the enforcement. of confrastua
subordinalion provisions in indesues contacts, :

“The real vadus i the reprganized company s the Hiigation thal would be fhe primery and singuiar fecus of the
cempany post-cordfirmation,” Ghel explained, "While reorganizetion would aliow ali options 1o be on fhe talle,
in thege institutions the real assels lis i dispute vdth the Faderal Depusit insurance Corp. and cther ltigatione,
Thess eniifas would pursise these daims with vigor” :

AmeritaniWest and FirsiFed would be activists exscuifng o fegel strategy tixat.Ho]dCs would design,

"Undedstanding how 6 value the surent and pateritial assals in un estale dad fully map out the iability capital
structsige of each en_ﬁijr focritizal, it understanding howto navigate the barkugdoy proeess i equely
fnperiant to our strateigy,” Gt said. "Ton often, we helfievs, tistrasse:d investors ars passive pnd de not
urdértake fo influence their fates.” |

HoldGo manages $1.8 billion in distressed dabt isaved by bankeupt or distressed finanoiat holding cormpanies,
The campany buys finaacial holding cornpany dabi in the sesondsry rmarke! and is o “buy and hold investor,”

Ghet sald, adding ihat HoldCa holds the delst uniit it receives e wigtribution,

HoldCa tends to get involved orily aiter the banks have failed or are i ssvers distress, he explained. He




wouldn't disclose whal HoldDo Buys fhe debt for it the sdcondary markat,

Besides hoiding debt inmany fnanclal holding cormpanias that are s Chapter 11 or Chaptar 7, HoldCu is also
a cradior ol bankrug companies such as Washingtan Mutual ing, and Queranty Floancial Groug Ine, Whils
the company invests across all industries, at the drasert momen! iLis sesing the best oppattunitfes in the
fingncial services space, Ghal said.

A fot of oifer imtmasad dedt invesiom tend o lodk af vary targe situations and don't look at svaller ones, he
sald.

“When s stuation invalves digging Into legal complexities and other csméiexitiﬁs whiara the walue isr't obvious,
ofter investors dor'l want 1o de their own work and develop a view fial ¢an't be chacked by o third party” Ghei
relaied. "Dthers inay nol be grogrammesd ta be an activist investor™

i the Chapter 11 case of Impertal Canital Bancory ing,, HoldCo, which helds & substantial porfon of the
bank holding company’s bust-adginated preferred securifies, fled a joit recrganization plan with the delitor.
But in the AmericaniVest and FirstFed cases, HoldGo Is lasking to go it aloe.

Ih e reorganization :pl'aﬂ Tot FirstPed, HoldDe alse lays vuita plan fortheirecrganized company (o invest in
francially distrevend assst securiiization vehicies ang caat aRute HUSTS < Wil its Co5H 0f Hardw- as it
unwinds iis operations and puesues itlgation. The aorganized company éﬂmuid alse offginate snd purchase
resl astate loans, ao&ep& sustomir deposils and sngage i other fnanclal services, (Sas ‘Bonddholder sevke to
resume FirstFed operalions,” Jan. 31, page 5. '

Avcarding to the. disclasure statemant, the recrganized FirdFed would mastly invest in highly speculative,
Hiquid assets, inohuding fax refunds darived from insolvency-relaied Bigation; distressed dabt: equily seouritias
dependent an claim lgation; bankrupicy frade claims: nonperibring resl estale sssels: undersenved
company foans; end sthe: "special vifuation® nvestments.

HoldGa saltd in decusnents that # pelfeves PirstFod could benefi from the proposed investments and elso could
Banetit from gofonwatd b stiributes in the forst of net operating loss carryvionvards, Under the man, HokiCe
would appnint & board for PirstFead thiat would decide which investimient lines 1o pUIBUS,

Judge Emest M, Robles of the U.5. Bankrupicy Sour for the Central District of Califarnia in Los Angalas wiff
consider approving the disciosure statement outlining the plar on March 14, If the judge aporoves the
diztlosure statermant, the plan would go to its craditors for wotinng and than onto & confirmation hearing.

Acrording to FirstFed deblor counsel Jor Dalberg at Landay Goltiried B Barger LLE, the dabitor's awn plan
was refected by e credBors and et going fooward at the moment,

FirsiFed and HoldGo haue had inflial discussions and the deblor is stil (acxhng at thaproposs and remains i
talks with the :Jmtmsveﬂ debi managsery, Dalbarg said, :

Betore HoldCo filed 1hs. sompeting glar, if ddn have ¥ grest deal of ivolvement in the FirstFed case, though

Dalherg doas think thie frm ray have bisen instumental In getling creditefs to rejact the deblor's fiquidalion
plan. :




Ghebwouldn't com—méni on what ind of dafd or Bow much datt HoldGo i{cdd's in Firgifed, saving only thal it
“material” :

in the AmercanWest baniruptey, HoldCa is arausing even more skepticism. HuldCe also filed a plan to
recrganize Americaniest giter its craditors voted o rejact the hank hoidi%xg sompany's Jauination ptan, bu the
debtor claims that HoldCo lacks stending {o file & reorganization pian and "has aot provided the most bagio
inforraatian that Is inchuded in vidually svery motivn fed in every barkiupicy casain this country: e identily of
the. moving party.” '

Judgs Patricia €. Wii!iams of the U.S. Bankntey Court for the Bastem District of Vashington in
Spokanedf akima will determine i'HldCo has standing in the cise at & March 23 hearing.

AmericaniNest deblor coues! Chitstopher M, Alster arg Dilon Jackson 8t Foster Pepper PLLC dign't refurp
celis for commant,

“Cur advérsaries in these cases don't like I when 2 sophislicaled and aguressive opparent enters the cass,
sapecially in a tase where therg #as been & sleepy credior body, whers theee haven't been 2 (ot of people
standing ub for the cradifors in tha case,” Ghel sait.

Hu adversarias rangs in the different cases, from the deblor o other daditors to ditectons and officars io the
EDIL; which is fesing moeney in slimost every bank fafiure aﬂa Wies to g@t the assets of the baink halding
shipiEny 10 rrake up Tor ity Ings, Ghel sald,

“Wa dre muich loss Ii}(@:iy o stang for @ goor racovery for cradifess and we dorttstand for & waste of eslate
résauroes,” e desered. "Sometimes the recoveries wé pursue are claims sgeinst direstors and officers, so
thal dossn't <it well with them. We arg willing to lake caggrosswe aclion in the case, and these aslions are often
met with great resisiance "

He poirds to ihe Guaranty Pinaneial Grogp case as an exarple. When HoldCo emered the case. thers was
altendy a setlamant struck belweer i debtor and the FDIC, wiich was-goed for everyone hut the craditors.
HoldCa objedied to the setliernand and the debtor's fauidation pfan, wm(.?? resutted in a more faverabla
settlarmant,

The Bpuiduging estata of Gueranty Financial Group is now suing its former parert eampany, Temmladniand
Ing,, for upward of 2 billon in damages. The estata 4s claiming that the companies’ directors participaled i g
sehene 1 raudulerdly loot the bank snd Guaranty Finandial Group of assels excaering §1 hition, causing the
bask's faffure. HaldCa. wivich holds rore than $50 million in debt issusd by Guaranty Fnancial Group, is
UupROShtg the lawsul.

The distressed debt managar will alsn seek 1o canvert the Harrngton West Financial Grous Ing, csse o g
Chapter 7 procesding on Al 4, affer the bank holding comipany falled o confion s Hauldation plan and ras
na prospeds of reorganization. In the:Chapter 11 case of AmFin Finanelal Carg,, HoldCe objected to the
debtors disclosure waterment, claimig that it didnt provide adequate informadion, But its objuction wag
overmled; and AmPio hes sinos emerged fmm pankruatoy ard plans {o q:spc:@e of ity remmaining asseta ahd
distridute the DI’QCEBQ& 1o ifs orediors.




So HoldCo has become an activist on many bankruptey fronds, but | believes H brings a fresh apgroagh,
espacialy with its plars for Firatfed and Amerinanidest,

“We usually make bets on fiquidations, bankrupicies and insoivencies.” Ghal said. “in those complinated
spaves, we know the pmeess very well and dffen the sssels we are golng after are cash, tax sefunds or
fitigations. 1f we prevéiand win, it will be a funietion of our fegal arguinents, nof a funsllon of how the BE0NLITY
dops, Gur investmenly are drven by this stiength of aur arguments. We dvold Invastments driven by eamings
and naoro factors.” | ?
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$10,000,000

SURPLUS NOTE

Issucd: Decoember 1, 2005

American Community Mutual Insurance Company, a2 Michigan mmiual insurance
company (the “Company™), for value received, hereby promises to pay to Cede & Co. or
registered assigns (the “Note Holder™), the printipal amount of $10,000,600 on April 15, 2026
and 10 pay interest on the outstanding principal amount at the rate of 8.95% percent per annum
from the date of issuance unii] the principal amount is paid in full. Interest which accrues
between Janvary 1 through March 31 of a calendar year shali be paid on July 15 of such calendar
year; interest which accrues between April 1 and June 30 of a calendar year shall be paid on
October 15 of such calendar year; intcrest which acerues between July 1 and September 30 of a
calendar year shall be paid on January 15 of the following calendar year; interest which acores
between October 1 and December 31 of a calendar year shall be paid on April 15 of the
following calendar year, Each January 15, April 15, July 15 and October 15 shall be an “Interest
Payment” date. All acerned but unpaid interest on the amount of principal which is paid at
maturity shall be paid on the date such principal payment is made. Payment shall be on the
terms und subject to the conditions set forth in this Surplus Note, Interest shall not compound
and shall be computed on the basis of a year of twelve thirty-day months, Notwithstanding the
foregoing or anything {o the conirary herein contained or implied, principal of and any interest
on this Surplus Noie shall be (i) payable solely from “surphus eamings™ (as such term is defined
by the Michigan Office of Financial and Insurance Services, bereinafter “OFIS™), (i) subject to
the prior approval of the Board of Directors of the Company and the OFIS therefor, and (i)
subject to any other restrictions set forth under the applicable insorance laws of the State of
Michigan {the foregoing, collectively, the “Payment Resirictions™), Subject to satisfaction of the
Payment Restrictions, payment of principal and any interest then due shall be made to the
Trustee for the benefit of the Note Holders at the place and in the manner sct forth in the

Indenture. 4

This Surpius Note shall not be a liability or claim against the Company or any of its
assets, excepl as provided in this Surplus Note., This Snrplus Note does not confer any rights
upon the Note Holder other than the right 1o receive payment of principal and Interest on the
terms and. subjeet to the conditions set forth in this Surplus Note, mcludmg the Payment
Restrictions. .

This Surplus Notc is one of a duly anthorized issue of surplus notes of the Company
{collectively, the “Swrplus Notes™) issued under the Indenture, dated as of December 1, 2005 (the
“Indenture”), between the Company and JPMorgan Chase Bank, National Association, as
Trustee (in such capacity, the “Trustee,” which ferm includes any successor trustee under the
Indenturc), to which Indenture and all indentures supplemental thereto reference is hereby made
lor a statement of the respeetive rights, limitations of rights, duties and immunities therennder of
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the: Company, the Trustee, the holders of Senior Obligations (4s defined below) and the Note
Holders and of the lenms upos which the Surplus Notes are, and are to be, auﬂaent:catcd and

delivered,

Subject to the Payment Restrictions, the Company at ifs option, may repay all or any part
of this Surplus Note on any Interest Payment Date on or after April 15, 2016 at the outstanding
principal amount plus the interest acerued thereon to the date of sepayment fixed by the
Company in accordance with the Indenture. All partial payments of principal and interest shall
be made by the Company to the Note Ylolder without preseniment of this Surplus Note or
endorsement of such payment. The final payment of principal and inferest shall be made enly on
surrender of this Surplus Note at the office of the Trustee. I the Company gives notige to the
Note Holder setting forth a date and place for such final payment and surrender of the Surplus
Note, this Surplus Note shall not bear interest afler snch date, All payments and notices shall br:,
mailed to the Note Holder as provided in the Indenture. :

By acceptance of (his Surplus Note, the Note Holder agrees that the payment of principal
and interest hereunder is expressly subordinated to claims of eredilors and members of the
Company and any other priovity claims provided by Chapter 81 of the Insurance Code (the
“Sentor Obligations”) which provides that surplos notes are at the eighth level of priosity. If the
Company is dissoived and there are insufficient assets to pay in full the principal and interest due
on all ouistanding Surplus Notes, then the Company shall pay on the Surplus Notes pro rata on
the basis of the outstanding principal amount of each Surplus Note and the interest acerued
thorcon. Regardless of the issuance date of this Surplus Note or any other surplus note of the
Company this Surplus Note shall be of equal rank with any other surplus note, unless such other
surplus note is expressly subordinated to this Surplus Note. Bach Note Holder (2) agrees to be
bound by such provisions, (b) authorizes and directs the Trustee on his or her behalf to take such
actions as may be necessary or appropriate o effectuate the subordination so provided and (1)
appoinls the Trusice his or her attorney-in-fact for any and all such purposes,

No recowrse under this Surplus Note shall be had against any member, officor or director
of the Company, either directly or throngh the Company, by virtue of any statutes, by
enforcement of any assessment or otherwise, By acceptance of this Surplus Note, the Note
Holder waives and releases any Hability of or claims against such members, officers, and
directors under this Surplus Noete.

The Company, the Trustee and any agent of the Company or the Trustee may treat the
person in whose name this Surplus Note is issued as the owner of this Surphis Note for all
putposes including payment of principal and interest. No transfer of this Surphss Note shall be
valid for any purpose uniil all transfer restrictions have been satisfied and such transfor shall
have been recorded as provided in the Indonture,

Unless the Certificate of Authentication hereon has been executed by the Trustes by
manual signature, this Surplus Note shall not be entitled to any benefit under the Indenturc or be
valid or obligatory for any purpose.

The Company and, by its acoeptance of this Surplus Note or a beneficial interest herein,
the Note Holder of, and any Person that acquires a beneficial interest in, this Sur plus Nole agree
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that, for United States federal, state and loeal tax purpeses, it is intended that this Sufrplus Note
constitute indebtedness.

This Surplus Note, insofar as the ferms and provisions relate to the payment of
principal of and any premium, if any, and infercst, or any monetary remedy or collection
attempt associated therewith, shall be construed and enforced in accordance with and
governed by the laves of the State of Michigan, without reference to its conflict of laws
previsions. All ofther terms shall be construed and enforeed in accordance with and
governed by the laws of the State of New York, without reference te its conflict of aws
provisions (other than Section 5-1401 of the General Obligations Law).
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IN WITNESS WHEREOCF, Amedoan Community Mutval Insurance Company has
caused the Surplus Note to be executed by its duly authorized officer as of this 1* day of

December, 2005,

Attcst

Y

s Trea_su/yéféz{d ChiefFinancial Officer

AMERICAN COMMUNITY MUTUAL

INSURANCE COMPANY

By: »Qlﬂﬂaﬂﬂ @ GYree\_

Its: Chief Pxecutive Officer
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