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ORDER
The Agency’s October 7, 2020 Adjudication is affirmed.

The claimant is disqualified from receiving benefits pursuant to Section 29(1)(m) of the
Michigan Employment Security Act (Act).

The claimant is disqualified beginning the week ending March 14, 2020.
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1 X 01-01-20 Drug and Alcohol Testing Policy, 7 pages
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JURISDICTION

On October 20, 2020, the claimant timely appealed an October 7, 2020 Unemployment
Insurance Agency (Agency) Adjudication which held the claimant disqualified for
benefits under Section 29(1)(m) of the Michigan Employment Security Act (Act).
Requalification was also required under Section 29(3).

ISSUE

Is the Claimant disqualified from receiving benefits under the illegal drug provision,
Section 29(1)(m) of the Act?

APPLICABLE LAW

Section 29 of the Act provides:

(1) Except as provided in subsection (5), an individual is disqualified from
receiving benefits if he or she:

(m) Was discharged for illegally ingesting, injecting, inhaling, or
possessing a controlled substance on the premises of the employer;
refusing to submit to a drug test that was required to be administered in a
nondiscriminatory manner; or testing positive on a drug test, if the test was
administered in a nondiscriminatory manner. If the worker disputes the
result of the testing, and if a generally accepted confirmatory test has not
been administered on the same sample previously tested, then a generally
accepted confirmatory test shall be administered on that sample. If the
confirmatory test also indicates a positive result for the presence of a
controlled substance, the worker who is discharged as a result of the test
result will be disqualified under this subdivision. A report by a drug testing
facility showing a positive result for the presence of a controlled substance
is conclusive unless there is substantial evidence to the contrary. As used
in this subdivision and subdivision (e):

(i) “Controlled substance” means that term as defined in section
7104 of the public health code, 1978 PA 368, MCL 333.7104.

(ii) “Drug test” means a test designed to detect the illegal use of a
controlled substance.

(ii)) “Nondiscriminatory manner” means administered impartially and

objectively in accordance with a collective bargaining agreement,

rule, policy, a verbal or written notice, or a labor-management
contract.

20-022627

3



When a claimant is discharged for testing positive for the presence of marijuana, and
the claimant held a valid medical marijuana card from the State of Michigan at the time
of discharge, the claimant is not disqualified from receiving benefits under Section
29(1)(m) of the Act. Braska v Challenge Mfg Co, 307 Mich App 340 (2014).

FINDINGS OF FACT

The claimant began working for the employer on December 31, 2018. He worked full-
time as a stacker operator. On November 6, 2019, the claimant fell from the stacker and
sustained serious injuries. He was hospitalized for at least one week due to the
seriousness of his injuries. The claimant has no recollection of any hospital services on
the day of the fall. The employer did not allege the claimant appeared to be under the
influence of marijuana or any other substance at work on November 6, 2019.

Due to the work-related injury the claimant was tested for illegal drugs. The urine drug
test indicated the claimant was positive for marijuana metabolites. The claimant did not
request a retest of the sample because he was unaware of the test. He did not receive a
copy of the test until days before the hearing.

The claimant remained off work for several months due to the injuries sustained in the
fall from the stacker. On or about March 11, 2020 the claimant contacted the employer
so he could return to work and he was advised he was discharged. The claimant was
unaware the employer considered marijuana a schedule 1 controlled substance. He
was aware the employer had a policy prohibiting the use of illegal substances.

The claimant admitted he used marijuana in November 2019. He denied using it on the
day of the accident or for several days prior to the accident. There is no evidence that
the claimant ingested, inhaled, or possessed marijuana at work.

The claimant did not have a medical marijuana card at the time of the accident.

REASONING AND CONCLUSIONS OF LAW

Based on the record and the relevant law, it is found that the claimant was discharged.
The employer had the burden of proof to demonstrate that drug testing was
administered in a nondiscriminatory manner, and that the test results were positive for a
controlled substance. The record shows that the employer conducted the testing in a
nondiscriminatory manner. The claimant was sustained a serious work-related injury
and was tested while at the hospital. The claimant was too injured to consent to the
testing. The testing sample was collected at a hospital and on the day of the accident.

Under the Act, a report by a drug testing facility showing a positive result for the
presence of a controlled substance is conclusive unless there is substantial evidence to
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the contrary. The claimant did not challenge the test results because he was unaware of
the test was done. The claimant admitted he used marijuana in November 2019 but
indicated he had not used for at least a couple of days prior to the accident. The
claimant is disqualified for benefits under the illegal drugs provision, Section 29(1)(m),
of the Act.

The Agency Adjudication is affirmed.

IMPORTANT: TO PROTECT YOUR RIGHTS, YOU MUST BE ON TIME

This Order will become final unless an interested party takes ONE of the following
actions: (1) files a written, signed, request for rehearing/reopening to the Administrative
Law Judge, or by an office or agent office of the agency OR (2) files a written, signed,
appeal to the Unemployment Insurance Appeals Commission at P.O. Box 30475,
Lansing, Ml 48909-7975 (Facsimile: 517-241-7326); OR (3) files a direct appeal, upon
stipulation, to the Circuit Court on or before:

January 6, 2021

I, P. Moore, certify a copy of this order has been sent on the day it was signed, to each
of the parties at their respective addresses on record.

(SEE ATTACHED SHEET)






REQUEST FOR REHEARING OR REOPENING BEFORE AN ADMINISTRATIVE LAW JUDGE

When the appeal to the Administrative Law Judge (ALJ) has been dismissed for lack of prosecution or a party is in
possession of newly discovered material information not available when the case was heard by the ALJ, the party
may request rehearing in writing before the ALJ instead of appealing to the Unemployment Insurance Appeals
Commission (Commission). A request for rehearing must be signed by the requesting party or their agent, and
RECEIVED by the Michigan Office of Administrative Hearings and Rules (MOAHR) at 3026 West Grand
Boulevard, 2nd Floor Annex, Ste 2-700, Detroit, Ml 48202 or by an office or agent office of the agency,
within 30 calendar days after the date of this decision. The party requesting rehearing must also serve the request
on the opposing party. A rehearing request received (as described above) more than 30 days after the decision is
mailed, shall be treated as a request for reopening.

The ALJ may, for good cause, reopen and review this decision and issue a new decision or issue a denial of
rehearing/reopening.

If a request for rehearing or reopening is not received by MOAHR, and an appeal to the Commission is not
submitted, the hearing decision becomes final.

If the Agency fails to comply with an ALJ decision or order more than 30 days, but within 1 year, after the
date of mailing of the decision, you may request, in writing, that the ALJ reopen the matter. You must
serve a copy of the request to reopen on the other party.
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