MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Sec. 1 Short title

1. This act shall be known and may be cited as the “Michigan Long Term Care
Consumer Choice and Quality Improvement Act”.



Overview: The Charge to Workgroup G and Its Report and
Recommendations

Workgroup G was charged by the Task Force with developing legislative and regulatory reform
“...that assures safety and quality while removing unnecessary barriers that prevent Michigan
from moving toward an efficient and dynamic continuum of care.” Fifty four individuals
representing consumer advocacy groups, residential providers, area agencies on aging, state
agencies and home health providers held a series of twelve meetings to address that important
charge. In addition to the full work group meetings, seven subcommittees were also established
concerning single point of entry, quality, assisted living, consumer advocate, Medicaid
eligibility, vision and authority.

At the outset, three operating principles where established. First, the workgroup agreed to
operate on a consensus basis to the greatest extent possible. Second, the workgroup decided it
was advisable to produce proposed statutory language, as opposed to general recommendations
or suggestions regarding what the statutory language should look like. The Workgroup
considered this important to give the full Task Force a complete understanding, in as much detail
as possible, as to necessary statutory changes. Third, Workgroup G recognized that while it had
a general charge from the Task Force, as outlined above, there was also a need to address
recommendations from various other workgroups that would require legislative or regulatory
changes. Among the recommendations from other workgroups that were addressed by
Workgroup G were those from Workgroup A for the creation of a single point of entry, external
advocate, appeals process, and quality assurance mechanisms. From Workgroup C came
recommendations to address the fragmented nature of long term care within state government,
deal with certain Medicaid problems and define “assisted living”. These and other important
issues identified by other workgroups are all addressed in our report.

Given the diversity of viewpoints, as well as the sheer overwhelming nature of the task in front
of it, the chair felt it advisable to utilize the services of an experienced facilitator, Linda Phillips,
an attorney from Ann Arbor, Michigan. Ms. Phillips ably assisted the workgroup in beginning
its process and arriving at early consensus on a number of thorny issues. As the work
progressed, however, it became apparent that outside facilitation was not always required but it
always remained available. It is also noteworthy that the Workgroup G could not have finished
its work without the assistance of Sara Koronotis, a paralegal from Michigan Protection and
Advocacy Service, Inc.

The centerpiece of Workgroup G’s report is the proposal that there be a Michigan Long Term
Care Consumer Choice and Quality Improvement Act that would be comprehensive in nature. A
similar statute already in existence with which many members of the Task Force might be
familiar is the Michigan Mental Health Code.

Highlights of the proposed Michigan Long Term Care Consumer Choice and Quality



Improvement Act are:

. A common set of definitions;
) A statement of the vision for the long term care system;
. The establishment of an authority charged with the responsibility for administering the

long term care system;

. The creation of single points of entry as legal entities;
o A statutory scheme for both ensuring and improving quality of long term care; and
. The establishment of a consumer advocate to assist consumers and caregivers in securing

and maintaining high quality, consumer directed supports.

Members of Workgroup G were unanimous in their support for the creation of a single Long
Term Care authority that would oversee a well coordinated long term care system. Because
Workgroup members were not able to reach consensus on what form the authority should take,
where in state government it should be located, or the full extent of its responsibilities, the report
identifies various options the Workgroup discussed for both the establishment and the
responsibilities of the authority.

In addition to the proposed Michigan Long Term Care Act, the report also contains two
additional reports. The first concerns assisted living. It responds to Workgroup C’s
recommendations that the term “assisted living” be defined and that individuals living in
licensed adult foster care and homes for the aged be eligible to receive MiChoice services.

The second report concerns Medicaid eligibility. It responds to recommendations at various
Workgroup meetings that Medicaid eligibility be simplified and that unnecessary barriers to
services and supports be removed.

Finally, the report contains the recommendations of the Workgroup that these proposals, and,
indeed, the full Task Force report, not be allowed to rest on bookshelves but that a committee of
Task Force members be appointed to work with the governor’s office, state legislators, and other
policymakers to advocate for the prompt implementation of these important recommendations.
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MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Sec. 1 Short title

This act shall be known and may be cited as the “Michigan Long Term Care Consumer
Choice and Quality Improvement Act.”

Sec. 2 Definitions

1) Definitions: When used in this Act, the following words shall have the following
meanings:

(a) “Authority” means the entity created pursuant to section 4 of this act.

(b) “Commission” means the long term care commission established pursuant to
section 3 of this act.

(c) “Consumer” means an individual seeking or receiving public assistance for long
term care.

(d) “Department” means the department of community health.
(e) “Director” means the director of the department.

(F) “Long term care” means those services and supports provided to an individual in a
setting of his or her choice which are evaluative, preventive, habilitative,
rehabilitative or health related in nature.

(9) “Medicaid” means the program for medical assistance established under title XIX
of the social security act, chapter 531, 49 Stat. 620, 42 U.S.C. 1396 to 1396f, 13969-1
to 1396r-6, and 1396r-8 to 1396v, and administered by the department under the
social welfare act, 1939 PA 280, MCL 400.1 to 400.119b.

(h) “Person centered planning” means a process for planning and supporting the
individual receiving services that builds upon the individual’s capacity to engage in
activities that promote community life and that honors the individual’s preferences,
choices, and abilities. The person-centered planning process involves families,
friends, and professionals as the individual desires or requires.

(1) “Primary consumer” means the actual user of long term care services.



(J) “Secondary consumer” means family members or unpaid caregivers of consumers.

(k) “Single point of entry” means those entities created pursuant to section 6 of this
act.

(D’ Transition services” means those services provided to assist an individual in
moving from one setting to another setting of his or her choice and may include, but
is not limited to, the payment of security deposits, moving expenses, purchase of
essential furnishings and purchase of durable medical equipment.

Sec. 3 Findings and purpose

1) The legislature finds that long term care services and supports are critically important
for Michigan citizens, their families, caregivers and communities, that the need for long term
care services and supports is expected to increase substantially as the number of older people and
people with disabilities increases, that consumers will be best served by the creation and
continuing refinement of a carefully coordinated long term care system that promotes healthy
aging, consumer education and choice, innovation, quality, dignity, autonomy, the efficient and
effective allocation of resources in response to consumer needs and preferences, and the
opportunity for all long term care consumers, regardless of their age or source of payment, to
develop and maintain their fullest human potential.

2) Consistent with section 51 of article IV of the state constitution of 1963, which
declares that the health of the people of the state is a matter of primary public concern, and as
required by section 8 of article VI of the state constitution of 1963, which declares that services
for the care, treatment, education or rehabilitation of persons with disabilities shall always be
fostered and supported, the department is charged with the primary responsibility for ensuring
the development and availability of a system of long term care as described in this act.

3) The purpose of this Act is to ensure all of the following:

(a) That consumers have access to a well-coordinated, comprehensive,

adequately funded and dynamic array of long term services and supports including
but not limited to assessment, care planning, in-home services and supports, a range
of assisted living options, care management services, respite care services, nursing
facility care, hospice care, primary care, chronic care management, supports
coordination, and acute care. This array of services and supports must be designed
through a person centered planning process to meet existing consumer needs and
preferences, be flexible and responsive to changing consumer needs and preferences,
and encourage innovation and quality;

(b) That consumers are provided with sufficient education and support to
make informed choices about their long term care service and supports
options;



(c) That the system is consumer focused, embraces person centered planning,
and fosters the creation of innovative long term care options;

(d) That services and supports are provided in the most independent living
setting be consistent with the consumer’s needs and preferences;

(e) That access to long term care services and supports is determined by a
uniform system for comprehensively assessing abilities and needs;

() That public resources purchase, permit and promote high quality settings,
services and supports through:

(1) adequate and consistent monitoring of publicly funded settings, services
and supports;
(2) consistent and appropriate enforcement of statutory and regulatory
standards;
(3) monitoring of outcomes of long term care for quality and
adherence to the consumers’ expressed preferences; and
(4) swift and effective remedies if services, supports, or settings fail to
meet quality standards or to promote long term care consumers’ dignity,
autonomy, and choice.

(9) The goal of the system shall be continuous quality improvement focused
on consumer satisfaction and the consistent achievement of clear standards
concerning the health, safety, autonomy and dignity of long term care
managers; family members; and others when appropriate. These mechanisms
shall assist regulators and policy makers in evaluating quality and consumer
satisfaction and in determining necessary adaptations and improvements in the
dynamic long term care system.

(h) That long term care services are coordinated in a way that minimizes
administrative cost, eliminates unnecessarily complex organization,

minimizes program and service duplication, and maximizes the use of financial

resources in meeting the needs and preferences of long term care consumers.

(1) That the state collects, analyzes, and distributes to the public on an ongoing

basis complete data regarding current utilization of long term care services
and supports, unmet needs, consumer preferences, demographic data, workforce
capacity, and other information that will assist the state in the continuing coordination
and refinement of its long term care system. In addition, ensure the state publishes
periodic reports that assess the adequacy and efficacy of the reimbursement and
enforcement systems and identify areas requiring improvement, unmet needs,
successful innovations, and best practices.



(J) That state and the long term care industry build and sustain an adequate,
well-trained, highly motivated and appropriately compensated workforce
across the long term care continuum.

(K) That all stakeholders including consumers and their families and
advocates, providers, representatives of the long term care workforce, public
officials and others have a continuing opportunity for meaningful input in the
development and refinement of the long term care system.

Sec. 4 Long term care commission

1) A commission on long term care is hereby established, to be appointed by the
governor.

2) The commission shall consist of twenty-five members appointed by the governor.
Commission membership shall consist of fourteen consumers, of which at least fifty percent are
primary consumers and of those primary consumers at least fifty percent shall be users of
Medicaid services, the remainder comprised of secondary consumers and consumer organization
representatives, seven providers or provider organization representatives, three direct care
workers and one member with expertise in long term care research from a university. Overall
commission membership shall also reflect the geographic and cultural diversity of the state.

3) One representative each from the single point entry network, the State Long Term
Care Ombudsman, the designated protection and advocacy system, the Department of
Community Health, the Department of Human Services and the Department of Labor and
Economic Growth, all of whom I serve in non-voting supporting roles as ex-officio
members. Staff from the MedicarServices Administration, the Office of Services to the Aging
shall serve as resources to the commission and shall assist the commission as needed.

4) Voting member terms shall be three years, staggered to ensure continuity and
renewable under the appointment process. If a vacancy occurs during the term of a voting
member, the governor shall appoint a replacement to serve out the remainder of the term and
shall maintain the same composition for the commission as set forth in sec. 4(2).

5) Commissioners are entitled to receive per diem compensation and reimbursement for
actual and necessary expenses while acting as an official representative of the commission as
defined by commission policies and procedures. Commission policies and reimbursement shall
establish and practice full accommodation to individual support needs of commission members,
including their direct care and support workers or personal assistants, support facilitation or
other persons serving them as secondary consumers.

6) The governor shall designate one person from among the consumer membership to
serve as chairperson of the commission, who shall serve at the pleasure of the governor.


COMMENT
[A]Decision needs to be made on whether to name specific State officials, such as the Director of the Office of Services to the Aging and/or “up to three additional  representatives of relevant State agencies.”   


7) The commission shall do all of the following:

(a) Serve as an effective and visible advocate for all consumers of long term care
supports and services.

(b) Participate in the preparation and review, prior to the submission to the governor,
of an ongoing, comprehensive statewide plan and budget for long term care services

and supports design, allocations and strategies to address and meet
identified consumer preferences and needs.

(c) Ensure the broadest possible ongoing public participation in statewide planning as
part of subsection (1)(b).

(d) Ensure broad, culturally competent and effective public education initiatives are
ongoing on long term care issues, choices and opportunities for direct involvement by
the public.

(e) Advise the governor and legislature regarding changes in federal and state
programs, statutes and policies.

() Establish additional advisory committees, councils or workgroups as deemed
helpful or necessary in pursuit of the commission’s mission.

(g) Meet at least six times per year.

(h) A quorum of the commission shall consist of at least 50% of the voting
membership, prrovided at least eight consumer members are present or participating.
Participation may be by telephone or other means, in accordance with other statutory
provisions and as determined by the commission.

Sec. 5 Long term care authority

1) (Insert here language directing how the authority will be created, where it will be
located, etc.).

2) The long term care authority shall do all of the following:

(a) Serve as an effective, visible and accessible advocate for all consumers of long
term care supports and services.

(b) Prepare and implement an ongoing, comprehensive statewide plan for the
governor for long term care services and supports design, administration and
oversight to ensure delivery of an organized system which meets identified consumer
preferences and needs.



(c) Develop and implement an ongoing budget which ensures state financial resources
follow consumer preferences under the comprehensive state plan for review by the
commission prior to submission to the governor.

(d) Ensure the broadest possible ongoing public participation in statewide planning as
part of subsection (2)(b).

(e) Recommend to the department director designations and de-designations of
the
state’s single points of entry (SPE) network agencies under established guidelines;
recommend contract awards; establish performance and review standards for SPEs;
receive standardized annual and other reporting from SPE agencies.

(F) Ensure broad, culturally competent and effective public education initiatives are
ongoing on long term care issues and choices.

(g) Advise the governor, the legislature and directors of relevant agencies and
department heads regarding changes in federal and state programs, statutes and
policies.

NOTE: The two paragraphs that appear above for which there was no consensus would
be inserted here.

() As part of its ongoing planning, identify and address long term care workforce
capacity, training and regulatory issues in both the public and private sectors.

(k) Retain state approval over proposed changes in Medicaid policy and services
related to long term care before publication and comment; continually reform
eligibility policy to improve timeliness and access.

(I) Develop and maintain a comprehensive state database and information collection
system on long term care service and supports capacities and utilization that is
publicly accessible, while protecting individual consumer privacy, for the purposes of
individual and state-aggregated planning, forecasting and research.

(m) Ensure all necessary and vital linkages between acute, primary and chronic care
management supports and services are maintained and continually strengthened to
compliment, leverage and enhance services, supports and choices in the long term
care system.

(n) Develop and implement policies and procedures that will facilitate efficient
and
timely transition services for individuals moving from a nursing facility to home or
apartment in the community. Services may include, but are not limited to payment of
security deposits, moving expenses purchase of essential furnishings and durable
medical equipment.



(o) Identify and implement progressive management models, culture change and
indicated administrative restructuring to maximize efficiency, optimize program
design and services delivery; provide technical assistance in these areas to providers
and interested members of the public.

(p) Establish a comprehensive, uniform and enforceable consumer rights and
appeals
system.

Sec. 6 Single points of entry

1) It is the intent of the legislature that locally or regionally based single points of entry
for long term care serve as visible and effective access points for persons seeking long term care
and promote consumer education and choice of long term care options.

2) The director shall designate and maintain locally and regionally based single points of
entry for long term care that will serve as visible and effective access points for persons seeking
long term care and promote consumer choice.

3) The department shall monitor designated single points of entry for long term care to:

(a) prevent bias in eligibility determination and the promotion of specific services to
the detriment of consumer choice and control;

(b) Review all consumer assessments and care plans to ensure consistency,
quality and adherence to the principles of person-centered planning
and other criteria established by the department;

(c)Assure the provision of quality assistance and supports;
(d)Assure consumer access to an independent consumer advocate.

4) The department shall establish and publicize a toll-free telephone number for those
areas of the state in which a single point of entry is operational as a means of access to the single
point of entry for consumers and others.

5) The department shall promulgate rules establishing standards of reasonable
promptness for the delivery of single point of entry services and for long term care services and

supports.

6) The department shall require that designated single points of entry for long term care
perform the following duties and responsibilities:

(a) Provide consumers and any others with information on and referral to any and
all long term care options, services, and supports;



(b) Facilitate movement between supports, services, and settings in an adequate
and timely manner that assures the safety and well-being of the consumer;

(c) Assess a consumer’s eligibility for all Medicaid long term care programs
utilizing a comprehensive level of care tool;

(d) Assist consumers to obtain a financial determination of eligibility for publicly
funded long term care programs;

(e) Assist consumers to develop their long term care support plans through a person
centered planning process;

(F) Authorize and, if requested, arrange for needed transition services for
consumers living in nursing facilities;

(9) Work with consumers in acute and primary care settings as well as community
settings to assure that they are presented with the full array of long term care
options;

(h) Re-evaluate consumers’ need and eligibility for long term care services on a
regular basis;

(i) Perform the authorization of Medicaid services identified in the consumer’s
care supports plan.

7) The department shall, in consultation with consumers, stakeholders and members of
the public, establish criteria for the designation of local or regional single points of entry for
long term care. The criteria shall assure that single points of entry for long term care:

(a) Are not a provider of direct Medicaid services. For purpose of this act, care
management and supports coordination are not defined as a direct Medicaid service;

(b) Are free from all legal and financial conflicts of interest with a providers of
Medicaid services;

(c) Are capable of serving as the focal point for all persons seeking information
about long term care in their region, including those who will pay privately for
Services;

(d) Are capable of performing consumer data collection, management, and reporting
in compliance with state requirements;

(e) Have quality assurance standards and procedures that measure consumer
satisfaction, monitor consumer outcomes and trigger care and supports plan changes;



(f) Maintain internal and external appeals processes that provide for a review of
individual decisions;

(g) Complete an initial evaluation of applicants for long term care within two
business days after contact by the individual or his or her legal representative; and

(h) In partnership with the consumer, develop a preliminary person centered plan
within seven days after the applicant is found eligible for services.

8) Designated single points of access for long term care that fail to meet the above
criteria, and other fiscal and performance standards as determined by the department, may be
subject to de-designation by the department.

9) The department shall promulgate rules establishing timelines of within two business
days or less for the completion of initial evaluations of individuals in urgent or emergent
situations and shall by rule establish timelines for the completion of a final evaluation and
assessment for all individuals, provided such timeline is not longer than two weeks from time of
first contact.

10) The department shall solicit proposals from entitiies seeking designation as a single
point of entry and shall, no later than October 1, 2005, designate at least three agencies to serve
as a single point of entry in at least three separate areas of the state. There shall be no more than
one single point of entry in each designated region. The designated agencies shall serve in that
capacity for an initial period of three years, subject to the provisions of Sec. 4(3).

11) The department shall evaluate the performance of the designated agencies on an
annual basis and shall make its report and recommendations for improvement to the single point
of entry system available to the legislature and the public.

12) No later than October 1, 2008, the department shall have a designated agency to
serve as a single point of entry in each region of the state. Nothing in this section shall be
construed to prohibit the department from designating single points of entry throughout the
entire state prior to said date.

13) The department shall promulgate rules to implement this act within six months of
enactment.

Sec. 7 Quality

1) The authority shall have a continuing responsibility to monitor state agencies’
performance in responding to, investigating, and ensuring appropriate outcomes to
complaints and in performing its survey and enforcement functions. The Long Term
Care Authority shall issue regulations and policy bulletins, as appropriate, and take
other appropriate action to improve performance or address serious deficiencies in state



agencies’ practices with regard to handling complaints and in performing survey and
enforcement functions.

2) The authority shall establish a single toll free hotline to receive complaints
from
recipients of all Medicaid funded long term care services and settings. State employees
responsible for this function shall:

(a) Staff the complaint line 24 hours a day, 7 days per week;
(b) Be trained and certified in information and referral skills;
(c) Conduct a brief intake;

(d) Provide information and referral services to callers including information
about relevant advocacy organizations; and

(e) Route the call to the appropriate state agency or advocacy organization to
record

and respond to the consumer's concern. Relevant state agencies shall

ensure on-call staff is available after hours to respond to any calls that are of

an emergency nature. The authority shall ensure that hotline staff are

consistently informed how to contact on-call staff at all relevant state agencies

to which long term care complaints may be referred.

3) The authority shall also ensure that consumers can file complaints about any
Medicaid funded long term care setting or service using a simple, web-based complaint
form.

4) The authority shall publicize the availability of the 24 hour hotline and web
based complaint system through appropriate public education efforts.

5) The authority shall form a workgroup to determine if state agencies=
complaint protocols ensure a timely and complete response and to monitor for
appropriate outcomes. The workgroup shall also address whether state agencies are
performing their survey and enforcement functions in the most effective manner and if
their practices promote quality and person-centered planning.

(a) The workgroup shall be comprised of a minimum of 50 percent consumers
and/or

consumer advocacy groups. The remainder of the workgroup shall include

the State Long Term Care Ombudsman and/or his/her representative, long

term care providers, a representative from the designated protection and

advocacy system, and representatives from the departments that enforce the

regulations in long term care facilities.



(b) The workgroup will be charged with examining the number of consumer
complaints received, the timeliness of response to these complaints, the
process used by state investigators for these complaints, and the resolutions
of these concerns. The workgroup will utilize existing resources such as
Auditor General reports on state agencies that regulate long term care
facilities or services and any additional data it requires to perform its duties.
Based on these findings, the workgroup will issue recommendations to the
authority and to the director.

(c) The workgroup shall also be charged with a comprehensive review of
state law
and policy, including licensing laws and regulations, receivership provisions,
and other mechanisms for regulating long term care services to determine
whether these laws and policies should be deleted, amended, or modified to
promote quality, efficiency, and person centered planning or to reflect
changes in the long term care system. The workgroup shall issue
recommendations to the authority and to the director.

6) The departments responsible for licensing of long term care settings shall,
within twelve months of the date of enactment of this statute, promulgate rules to
establish a process for identifying all licensed long term care settings which, absent
intervention by the state, are likely to either close or in which care is likely to diminish or
remain below acceptable standards. In promulgating these rules, the departments shall
consider, but not be limited to, the facility's financial stability, administrative capability,
physical plant, and regulatory history.

7) If a department has a reasonable suspicion that a licensed facility lacks
administrative capability, financial stability, financial capability, or is not structurally
sound, it shall have the right to request any and all relevant documentation including,
but not limited to, independent audits of the facility, credit reports, physical plant
inspections by appropriate professionals, and other relevant information. It may also
investigate and consider factors such as whether the facility has filed for bankruptcy or
whether foreclosure has been filed, consistently declining occupancy rates, chronic
noncompliance, or other relevant information.

8) In the event a department identifies a facility to be nonviable, it shall take
appropriate measures to protect the health and safety of the residents which may
include the following:

(a) The prompt appointment of a temporary manager or receiver with
authority to take all actions necessary for the purpose of stabilizing the
facility and protecting

the residents, including:

1. Making all improvements necessary to ensure residents receive
services that



meet or exceed minimum regulatory standards; or

2. If necessary and appropriate, arranging for the safe and orderly
transfer of

residents out of the facility consistent with their person centered plan
and

choices.

(b) Redistributing beds within the community to other facilities or making
funding available in other long term care settings, including home and
community based care.

9)The State shall ensure that relevant state agencies have sufficient staff to meet
all statutory or regulatory time frames for the completion of their responsibilities;
effectively and expediently monitor services, supports, and facilities; respond to
complaints; and enforce existing state laws and regulations regarding minimum
standards for long term care services, supports, and facilities.

Sec. 8 Consumer advocate

1) No later than six months after the enactment of this act, the governor shall designate
an agency with the independence and capacity to serve as an advocate for long term care
consumers, as set forth in this section. This designation shall continue indefinitely unless, for
good cause shown, the agency is unwilling or incapable of performing its duties as set forth in
this section.

2) The designated agency shall have the responsibility to identify, investigate and resolve
complaints concerning services provided pursuant to this act; shall assist applicants for long term
care who have been denied services and supports; and shall pursue legal, administrative and
other remedies at the individual and systemic level to ensure the protection of and advocacy for
the rights of long term care consumers.

3) The designated agency shall have access at reasonable times to any consumer in a
location in which services and supports are provided.

4) The designated agency shall have access to the medical and mental health records of
long term care consumers or applicants for long term care under any of the following conditions:

(a) With consent of the consumer or applicant or his or her legal representative;

(b) Without consent, if the consumer is unable to give consent and there is no legal
representative or the state is the individual’s representative and the designated agency
has received a complaint or has probable cause to believe that abuse or neglect has
occurred; or



(c) Without consent, if the consumer is unable to give consent and the legal
representative has refused or failed to act on behalf of the individual and the
designated agency has received a complaint or has probable cause to believe that
abuse or neglect has occurred.

5) Records requested by the designated agency shall be made available for review and
copying within three business days or, in the event of death or a request made pursuant to 4(b) or
(c), within 24 hours.

6) The designated agency shall maintain an office in each of the service areas of the
single points of entry.

7) The designated agency shall coordinate its activities with those of the state long term
care ombudsman and the designated protection and advocacy system.

8) The designated agency shall prepare an annual report and provide information to the
public and to policymakers regarding the problems of long term care consumers.

9) The legislature shall appropriate sufficient funds to enable the designated agency to
perform its duties.
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Discussion: These definitions are set forth for use throughout the Act. The definition of long
term care was especially challenging. Historically, long term care has meant the services of a
residential provider, typically a nursing home. That definition or concept is not workable for
purposes of this Act. What Workgroup G settled on will, we believe, encompass all forms of
long term care, wherever it may be provided, while not overlapping with acute care and other
forms of health care.

It was necessary to include definitions of “consumer” as well as “primary consumer” and
“secondary consumer” to make clear the categories of individuals who could be appointed to
the long term care commission. These definitions, as well as the definition of person-centered
planning were borrowed, in large measure, from the Michigan Mental Health Code.

Finally, it should be noted that a definition of “department” is included and that definition
refers to the Michigan Department of Community Health. Obviously, the ultimate decision as
to where the authority will be housed, its relationship to MDCH and other issues may call for
a modification of this definition.

Sec. 2 Definitions

1) Definitions: When used in this Act, the following words shall have the following
meanings:

(a) “Authority” means the entity created pursuant to section 4 of this act.

(b) “Commission” means the long term care commission established pursuant to
section 3 of this act.

(c) “Consumer” means an individual seeking or receiving public assistance for long
term care.

(d) “Department” means the department of community health.
(e) “Director” means the director of the department.

(f) “Long term care” means those services and supports provided to an individual in a
setting of his or her choice which are evaluative, preventive, habilitative,
rehabilitative or health related in nature.

(9) “Medicaid” means the program for medical assistance established under title XIX
of the social security act, chapter 531, 49 Stat. 620, 42 U.S.C. 1396 to 1396f, 1396¢g-1



to 1396r-6, and 1396r-8 to 1396v, and administered by the department under the
social welfare act, 1939 PA 280, MCL 400.1 to 400.119b.

(h) “Person centered planning” means a process for planning and supporting the
individual receiving services that builds upon the individual’s capacity to engage in
activities that promote community life and that honors the individual’s preferences,
choices, and abilities. The person-centered planning process involves families,
friends, and professionals as the individual desires or requires.

(i) “Primary consumer” means the actual user of long term care services.
(j) “Secondary consumer” means family members or unpaid caregivers of consumers.

(k) “Single point of entry” means those entities created pursuant to section 6 of this
act.

()’ Transition services” means those services provided to assist an individual in
moving from one setting to another setting of his or her choice and may include, but
is not limited to, the payment of security deposits, moving expenses, purchase of
essential furnishings and purchase of durable medical equipment.



MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Sec. 1 Short title

This act shall be known and may be cited as the “Michigan Long Term Care Consumer
Choice and Quality Improvement Act.”

Sec. 2 Definitions

1) Definitions: When used in this Act, the following words shall have the following
meanings:

(a) “Authority” means the entity created pursuant to section 4 of this act.

(b) “Commission” means the long term care commission established pursuant to
section 3 of this act.

(c) “Consumer” means an individual seeking or receiving public assistance for long
term care.

(d) “Department” means the department of community health.
(e) “Director” means the director of the department.

(F) “Long term care” means those services and supports provided to an individual in a
setting of his or her choice which are evaluative, preventive, habilitative,
rehabilitative or health related in nature.

(9) “Medicaid” means the program for medical assistance established under title XIX
of the social security act, chapter 531, 49 Stat. 620, 42 U.S.C. 1396 to 1396f, 13969-1
to 1396r-6, and 1396r-8 to 1396v, and administered by the department under the
social welfare act, 1939 PA 280, MCL 400.1 to 400.119b.

(h) “Person centered planning” means a process for planning and supporting the
individual receiving services that builds upon the individual’s capacity to engage in
activities that promote community life and that honors the individual’s preferences,
choices, and abilities. The person-centered planning process involves families,
friends, and professionals as the individual desires or requires.

(1) “Primary consumer” means the actual user of long term care services.



(J) “Secondary consumer” means family members or unpaid caregivers of consumers.

(k) “Single point of entry” means those entities created pursuant to section 6 of this
act.

(D’ Transition services” means those services provided to assist an individual in
moving from one setting to another setting of his or her choice and may include, but
is not limited to, the payment of security deposits, moving expenses, purchase of
essential furnishings and purchase of durable medical equipment.

Sec. 3 Findings and purpose

1) The legislature finds that long term care services and supports are critically important
for Michigan citizens, their families, caregivers and communities, that the need for long term
care services and supports is expected to increase substantially as the number of older people and
people with disabilities increases, that consumers will be best served by the creation and
continuing refinement of a carefully coordinated long term care system that promotes healthy
aging, consumer education and choice, innovation, quality, dignity, autonomy, the efficient and
effective allocation of resources in response to consumer needs and preferences, and the
opportunity for all long term care consumers, regardless of their age or source of payment, to
develop and maintain their fullest human potential.

2) Consistent with section 51 of article IV of the state constitution of 1963, which
declares that the health of the people of the state is a matter of primary public concern, and as
required by section 8 of article VI of the state constitution of 1963, which declares that services
for the care, treatment, education or rehabilitation of persons with disabilities shall always be
fostered and supported, the department is charged with the primary responsibility for ensuring
the development and availability of a system of long term care as described in this act.

3) The purpose of this Act is to ensure all of the following:

(a) That consumers have access to a well-coordinated, comprehensive,

adequately funded and dynamic array of long term services and supports including
but not limited to assessment, care planning, in-home services and supports, a range
of assisted living options, care management services, respite care services, nursing
facility care, hospice care, primary care, chronic care management, supports
coordination, and acute care. This array of services and supports must be designed
through a person centered planning process to meet existing consumer needs and
preferences, be flexible and responsive to changing consumer needs and preferences,
and encourage innovation and quality;

(b) That consumers are provided with sufficient education and support to
make informed choices about their long term care service and supports
options;



(c) That the system is consumer focused, embraces person centered planning,
and fosters the creation of innovative long term care options;

(d) That services and supports are provided in the most independent living
setting be consistent with the consumer’s needs and preferences;

(e) That access to long term care services and supports is determined by a
uniform system for comprehensively assessing abilities and needs;

() That public resources purchase, permit and promote high quality settings,
services and supports through:

(1) adequate and consistent monitoring of publicly funded settings, services
and supports;
(2) consistent and appropriate enforcement of statutory and regulatory
standards;
(3) monitoring of outcomes of long term care for quality and
adherence to the consumers’ expressed preferences; and
(4) swift and effective remedies if services, supports, or settings fail to
meet quality standards or to promote long term care consumers’ dignity,
autonomy, and choice.

(9) The goal of the system shall be continuous quality improvement focused
on consumer satisfaction and the consistent achievement of clear standards
concerning the health, safety, autonomy and dignity of long term care
managers; family members; and others when appropriate. These mechanisms
shall assist regulators and policy makers in evaluating quality and consumer
satisfaction and in determining necessary adaptations and improvements in the
dynamic long term care system.

(h) That long term care services are coordinated in a way that minimizes
administrative cost, eliminates unnecessarily complex organization,

minimizes program and service duplication, and maximizes the use of financial

resources in meeting the needs and preferences of long term care consumers.

(1) That the state collects, analyzes, and distributes to the public on an ongoing

basis complete data regarding current utilization of long term care services
and supports, unmet needs, consumer preferences, demographic data, workforce
capacity, and other information that will assist the state in the continuing coordination
and refinement of its long term care system. In addition, ensure the state publishes
periodic reports that assess the adequacy and efficacy of the reimbursement and
enforcement systems and identify areas requiring improvement, unmet needs,
successful innovations, and best practices.



(J) That state and the long term care industry build and sustain an adequate,
well-trained, highly motivated and appropriately compensated workforce
across the long term care continuum.

(K) That all stakeholders including consumers and their families and
advocates, providers, representatives of the long term care workforce, public
officials and others have a continuing opportunity for meaningful input in the
development and refinement of the long term care system.

Sec. 4 Long term care commission

1) A commission on long term care is hereby established, to be appointed by the
governor.

2) The commission shall consist of twenty-five members appointed by the governor.
Commission membership shall consist of fourteen consumers, of which at least fifty percent are
primary consumers and of those primary consumers at least fifty percent shall be users of
Medicaid services, the remainder comprised of secondary consumers and consumer organization
representatives, seven providers or provider organization representatives, three direct care
workers and one member with expertise in long term care research from a university. Overall
commission membership shall also reflect the geographic and cultural diversity of the state.

3) One representative each from the single point entry network, the State Long Term
Care Ombudsman, the designated protection and advocacy system, the Department of
Community Health, the Department of Human Services and the Department of Labor and
Economic Growth, all of whom I serve in non-voting supporting roles as ex-officio
members. Staff from the MedicarServices Administration, the Office of Services to the Aging
shall serve as resources to the commission and shall assist the commission as needed.

4) Voting member terms shall be three years, staggered to ensure continuity and
renewable under the appointment process. If a vacancy occurs during the term of a voting
member, the governor shall appoint a replacement to serve out the remainder of the term and
shall maintain the same composition for the commission as set forth in sec. 4(2).

5) Commissioners are entitled to receive per diem compensation and reimbursement for
actual and necessary expenses while acting as an official representative of the commission as
defined by commission policies and procedures. Commission policies and reimbursement shall
establish and practice full accommodation to individual support needs of commission members,
including their direct care and support workers or personal assistants, support facilitation or
other persons serving them as secondary consumers.

6) The governor shall designate one person from among the consumer membership to
serve as chairperson of the commission, who shall serve at the pleasure of the governor.


COMMENT
[A]Decision needs to be made on whether to name specific State officials, such as the Director of the Office of Services to the Aging and/or “up to three additional  representatives of relevant State agencies.”   


7) The commission shall do all of the following:

(a) Serve as an effective and visible advocate for all consumers of long term care
supports and services.

(b) Participate in the preparation and review, prior to the submission to the governor,
of an ongoing, comprehensive statewide plan and budget for long term care services

and supports design, allocations and strategies to address and meet
identified consumer preferences and needs.

(c) Ensure the broadest possible ongoing public participation in statewide planning as
part of subsection (1)(b).

(d) Ensure broad, culturally competent and effective public education initiatives are
ongoing on long term care issues, choices and opportunities for direct involvement by
the public.

(e) Advise the governor and legislature regarding changes in federal and state
programs, statutes and policies.

() Establish additional advisory committees, councils or workgroups as deemed
helpful or necessary in pursuit of the commission’s mission.

(g) Meet at least six times per year.

(h) A quorum of the commission shall consist of at least 50% of the voting
membership, prrovided at least eight consumer members are present or participating.
Participation may be by telephone or other means, in accordance with other statutory
provisions and as determined by the commission.

Sec. 5 Long term care authority

1) (Insert here language directing how the authority will be created, where it will be
located, etc.).

2) The long term care authority shall do all of the following:

(a) Serve as an effective, visible and accessible advocate for all consumers of long
term care supports and services.

(b) Prepare and implement an ongoing, comprehensive statewide plan for the
governor for long term care services and supports design, administration and
oversight to ensure delivery of an organized system which meets identified consumer
preferences and needs.



(c) Develop and implement an ongoing budget which ensures state financial resources
follow consumer preferences under the comprehensive state plan for review by the
commission prior to submission to the governor.

(d) Ensure the broadest possible ongoing public participation in statewide planning as
part of subsection (2)(b).

(e) Recommend to the department director designations and de-designations of
the
state’s single points of entry (SPE) network agencies under established guidelines;
recommend contract awards; establish performance and review standards for SPEs;
receive standardized annual and other reporting from SPE agencies.

(F) Ensure broad, culturally competent and effective public education initiatives are
ongoing on long term care issues and choices.

(g) Advise the governor, the legislature and directors of relevant agencies and
department heads regarding changes in federal and state programs, statutes and
policies.

NOTE: The two paragraphs that appear above for which there was no consensus would
be inserted here.

() As part of its ongoing planning, identify and address long term care workforce
capacity, training and regulatory issues in both the public and private sectors.

(k) Retain state approval over proposed changes in Medicaid policy and services
related to long term care before publication and comment; continually reform
eligibility policy to improve timeliness and access.

(I) Develop and maintain a comprehensive state database and information collection
system on long term care service and supports capacities and utilization that is
publicly accessible, while protecting individual consumer privacy, for the purposes of
individual and state-aggregated planning, forecasting and research.

(m) Ensure all necessary and vital linkages between acute, primary and chronic care
management supports and services are maintained and continually strengthened to
compliment, leverage and enhance services, supports and choices in the long term
care system.

(n) Develop and implement policies and procedures that will facilitate efficient
and
timely transition services for individuals moving from a nursing facility to home or
apartment in the community. Services may include, but are not limited to payment of
security deposits, moving expenses purchase of essential furnishings and durable
medical equipment.



(o) Identify and implement progressive management models, culture change and
indicated administrative restructuring to maximize efficiency, optimize program
design and services delivery; provide technical assistance in these areas to providers
and interested members of the public.

(p) Establish a comprehensive, uniform and enforceable consumer rights and
appeals
system.

Sec. 6 Single points of entry

1) It is the intent of the legislature that locally or regionally based single points of entry
for long term care serve as visible and effective access points for persons seeking long term care
and promote consumer education and choice of long term care options.

2) The director shall designate and maintain locally and regionally based single points of
entry for long term care that will serve as visible and effective access points for persons seeking
long term care and promote consumer choice.

3) The department shall monitor designated single points of entry for long term care to:

(a) prevent bias in eligibility determination and the promotion of specific services to
the detriment of consumer choice and control;

(b) Review all consumer assessments and care plans to ensure consistency,
quality and adherence to the principles of person-centered planning
and other criteria established by the department;

(c)Assure the provision of quality assistance and supports;
(d)Assure consumer access to an independent consumer advocate.

4) The department shall establish and publicize a toll-free telephone number for those
areas of the state in which a single point of entry is operational as a means of access to the single
point of entry for consumers and others.

5) The department shall promulgate rules establishing standards of reasonable
promptness for the delivery of single point of entry services and for long term care services and

supports.

6) The department shall require that designated single points of entry for long term care
perform the following duties and responsibilities:

(a) Provide consumers and any others with information on and referral to any and
all long term care options, services, and supports;



(b) Facilitate movement between supports, services, and settings in an adequate
and timely manner that assures the safety and well-being of the consumer;

(c) Assess a consumer’s eligibility for all Medicaid long term care programs
utilizing a comprehensive level of care tool;

(d) Assist consumers to obtain a financial determination of eligibility for publicly
funded long term care programs;

(e) Assist consumers to develop their long term care support plans through a person
centered planning process;

(F) Authorize and, if requested, arrange for needed transition services for
consumers living in nursing facilities;

(9) Work with consumers in acute and primary care settings as well as community
settings to assure that they are presented with the full array of long term care
options;

(h) Re-evaluate consumers’ need and eligibility for long term care services on a
regular basis;

(i) Perform the authorization of Medicaid services identified in the consumer’s
care supports plan.

7) The department shall, in consultation with consumers, stakeholders and members of
the public, establish criteria for the designation of local or regional single points of entry for
long term care. The criteria shall assure that single points of entry for long term care:

(a) Are not a provider of direct Medicaid services. For purpose of this act, care
management and supports coordination are not defined as a direct Medicaid service;

(b) Are free from all legal and financial conflicts of interest with a providers of
Medicaid services;

(c) Are capable of serving as the focal point for all persons seeking information
about long term care in their region, including those who will pay privately for
Services;

(d) Are capable of performing consumer data collection, management, and reporting
in compliance with state requirements;

(e) Have quality assurance standards and procedures that measure consumer
satisfaction, monitor consumer outcomes and trigger care and supports plan changes;



(f) Maintain internal and external appeals processes that provide for a review of
individual decisions;

(g) Complete an initial evaluation of applicants for long term care within two
business days after contact by the individual or his or her legal representative; and

(h) In partnership with the consumer, develop a preliminary person centered plan
within seven days after the applicant is found eligible for services.

8) Designated single points of access for long term care that fail to meet the above
criteria, and other fiscal and performance standards as determined by the department, may be
subject to de-designation by the department.

9) The department shall promulgate rules establishing timelines of within two business
days or less for the completion of initial evaluations of individuals in urgent or emergent
situations and shall by rule establish timelines for the completion of a final evaluation and
assessment for all individuals, provided such timeline is not longer than two weeks from time of
first contact.

10) The department shall solicit proposals from entitiies seeking designation as a single
point of entry and shall, no later than October 1, 2005, designate at least three agencies to serve
as a single point of entry in at least three separate areas of the state. There shall be no more than
one single point of entry in each designated region. The designated agencies shall serve in that
capacity for an initial period of three years, subject to the provisions of Sec. 4(3).

11) The department shall evaluate the performance of the designated agencies on an
annual basis and shall make its report and recommendations for improvement to the single point
of entry system available to the legislature and the public.

12) No later than October 1, 2008, the department shall have a designated agency to
serve as a single point of entry in each region of the state. Nothing in this section shall be
construed to prohibit the department from designating single points of entry throughout the
entire state prior to said date.

13) The department shall promulgate rules to implement this act within six months of
enactment.

Sec. 7 Quality

1) The authority shall have a continuing responsibility to monitor state agencies’
performance in responding to, investigating, and ensuring appropriate outcomes to
complaints and in performing its survey and enforcement functions. The Long Term
Care Authority shall issue regulations and policy bulletins, as appropriate, and take
other appropriate action to improve performance or address serious deficiencies in state



agencies’ practices with regard to handling complaints and in performing survey and
enforcement functions.

2) The authority shall establish a single toll free hotline to receive complaints
from
recipients of all Medicaid funded long term care services and settings. State employees
responsible for this function shall:

(a) Staff the complaint line 24 hours a day, 7 days per week;
(b) Be trained and certified in information and referral skills;
(c) Conduct a brief intake;

(d) Provide information and referral services to callers including information
about relevant advocacy organizations; and

(e) Route the call to the appropriate state agency or advocacy organization to
record

and respond to the consumer's concern. Relevant state agencies shall

ensure on-call staff is available after hours to respond to any calls that are of

an emergency nature. The authority shall ensure that hotline staff are

consistently informed how to contact on-call staff at all relevant state agencies

to which long term care complaints may be referred.

3) The authority shall also ensure that consumers can file complaints about any
Medicaid funded long term care setting or service using a simple, web-based complaint
form.

4) The authority shall publicize the availability of the 24 hour hotline and web
based complaint system through appropriate public education efforts.

5) The authority shall form a workgroup to determine if state agencies=
complaint protocols ensure a timely and complete response and to monitor for
appropriate outcomes. The workgroup shall also address whether state agencies are
performing their survey and enforcement functions in the most effective manner and if
their practices promote quality and person-centered planning.

(a) The workgroup shall be comprised of a minimum of 50 percent consumers
and/or

consumer advocacy groups. The remainder of the workgroup shall include

the State Long Term Care Ombudsman and/or his/her representative, long

term care providers, a representative from the designated protection and

advocacy system, and representatives from the departments that enforce the

regulations in long term care facilities.



(b) The workgroup will be charged with examining the number of consumer
complaints received, the timeliness of response to these complaints, the
process used by state investigators for these complaints, and the resolutions
of these concerns. The workgroup will utilize existing resources such as
Auditor General reports on state agencies that regulate long term care
facilities or services and any additional data it requires to perform its duties.
Based on these findings, the workgroup will issue recommendations to the
authority and to the director.

(c) The workgroup shall also be charged with a comprehensive review of
state law
and policy, including licensing laws and regulations, receivership provisions,
and other mechanisms for regulating long term care services to determine
whether these laws and policies should be deleted, amended, or modified to
promote quality, efficiency, and person centered planning or to reflect
changes in the long term care system. The workgroup shall issue
recommendations to the authority and to the director.

6) The departments responsible for licensing of long term care settings shall,
within twelve months of the date of enactment of this statute, promulgate rules to
establish a process for identifying all licensed long term care settings which, absent
intervention by the state, are likely to either close or in which care is likely to diminish or
remain below acceptable standards. In promulgating these rules, the departments shall
consider, but not be limited to, the facility's financial stability, administrative capability,
physical plant, and regulatory history.

7) If a department has a reasonable suspicion that a licensed facility lacks
administrative capability, financial stability, financial capability, or is not structurally
sound, it shall have the right to request any and all relevant documentation including,
but not limited to, independent audits of the facility, credit reports, physical plant
inspections by appropriate professionals, and other relevant information. It may also
investigate and consider factors such as whether the facility has filed for bankruptcy or
whether foreclosure has been filed, consistently declining occupancy rates, chronic
noncompliance, or other relevant information.

8) In the event a department identifies a facility to be nonviable, it shall take
appropriate measures to protect the health and safety of the residents which may
include the following:

(a) The prompt appointment of a temporary manager or receiver with
authority to take all actions necessary for the purpose of stabilizing the
facility and protecting

the residents, including:

1. Making all improvements necessary to ensure residents receive
services that



meet or exceed minimum regulatory standards; or

2. If necessary and appropriate, arranging for the safe and orderly
transfer of

residents out of the facility consistent with their person centered plan
and

choices.

(b) Redistributing beds within the community to other facilities or making
funding available in other long term care settings, including home and
community based care.

9)The State shall ensure that relevant state agencies have sufficient staff to meet
all statutory or regulatory time frames for the completion of their responsibilities;
effectively and expediently monitor services, supports, and facilities; respond to
complaints; and enforce existing state laws and regulations regarding minimum
standards for long term care services, supports, and facilities.

Sec. 8 Consumer advocate

1) No later than six months after the enactment of this act, the governor shall designate
an agency with the independence and capacity to serve as an advocate for long term care
consumers, as set forth in this section. This designation shall continue indefinitely unless, for
good cause shown, the agency is unwilling or incapable of performing its duties as set forth in
this section.

2) The designated agency shall have the responsibility to identify, investigate and resolve
complaints concerning services provided pursuant to this act; shall assist applicants for long term
care who have been denied services and supports; and shall pursue legal, administrative and
other remedies at the individual and systemic level to ensure the protection of and advocacy for
the rights of long term care consumers.

3) The designated agency shall have access at reasonable times to any consumer in a
location in which services and supports are provided.

4) The designated agency shall have access to the medical and mental health records of
long term care consumers or applicants for long term care under any of the following conditions:

(a) With consent of the consumer or applicant or his or her legal representative;

(b) Without consent, if the consumer is unable to give consent and there is no legal
representative or the state is the individual’s representative and the designated agency
has received a complaint or has probable cause to believe that abuse or neglect has
occurred; or



(c) Without consent, if the consumer is unable to give consent and the legal
representative has refused or failed to act on behalf of the individual and the
designated agency has received a complaint or has probable cause to believe that
abuse or neglect has occurred.

5) Records requested by the designated agency shall be made available for review and
copying within three business days or, in the event of death or a request made pursuant to 4(b) or
(c), within 24 hours.

6) The designated agency shall maintain an office in each of the service areas of the
single points of entry.

7) The designated agency shall coordinate its activities with those of the state long term
care ombudsman and the designated protection and advocacy system.

8) The designated agency shall prepare an annual report and provide information to the
public and to policymakers regarding the problems of long term care consumers.

9) The legislature shall appropriate sufficient funds to enable the designated agency to
perform its duties.



MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Discussion: These definitions are set forth for use throughout the Act. The definition of long
term care was especially challenging. Historically, long term care has meant the services of a
residential provider, typically a nursing home. That definition or concept is not workable for
purposes of this Act. What Workgroup G settled on will, we believe, encompass all forms of
long term care, wherever it may be provided, while not overlapping with acute care and other
forms of health care.

It was necessary to include definitions of “consumer” as well as “primary consumer” and
“secondary consumer” to make clear the categories of individuals who could be appointed to
the long term care commission. These definitions, as well as the definition of person-centered
planning were borrowed, in large measure, from the Michigan Mental Health Code.

Finally, it should be noted that a definition of “department” is included and that definition
refers to the Michigan Department of Community Health. Obviously, the ultimate decision as
to where the authority will be housed, its relationship to MDCH and other issues may call for
a modification of this definition.

Sec. 2 Definitions

1) Definitions: When used in this Act, the following words shall have the following
meanings:

(a) “Authority” means the entity created pursuant to section 4 of this act.

(b) “Commission” means the long term care commission established pursuant to
section 3 of this act.

(c) “Consumer” means an individual seeking or receiving public assistance for long
term care.

(d) “Department” means the department of community health.
(e) “Director” means the director of the department.

(f) “Long term care” means those services and supports provided to an individual in a
setting of his or her choice which are evaluative, preventive, habilitative,
rehabilitative or health related in nature.

(9) “Medicaid” means the program for medical assistance established under title XIX
of the social security act, chapter 531, 49 Stat. 620, 42 U.S.C. 1396 to 1396f, 1396¢g-1



to 1396r-6, and 1396r-8 to 1396v, and administered by the department under the
social welfare act, 1939 PA 280, MCL 400.1 to 400.119b.

(h) “Person centered planning” means a process for planning and supporting the
individual receiving services that builds upon the individual’s capacity to engage in
activities that promote community life and that honors the individual’s preferences,
choices, and abilities. The person-centered planning process involves families,
friends, and professionals as the individual desires or requires.

(i) “Primary consumer” means the actual user of long term care services.
(j) “Secondary consumer” means family members or unpaid caregivers of consumers.

(k) “Single point of entry” means those entities created pursuant to section 6 of this
act.

()’ Transition services” means those services provided to assist an individual in
moving from one setting to another setting of his or her choice and may include, but
is not limited to, the payment of security deposits, moving expenses, purchase of
essential furnishings and purchase of durable medical equipment.



MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Discussion: Because Task Force and Workgroup members have spent considerable time and
energy creating a vision for a dynamic, coordinated, consumer focused, efficient long term
care system, members of Workgroup G believed it was important to memorialize in statute the
defining elements of that shared vision. The Workgroup relied, in part, on the Visions and
Values document prepared by MDCH for the Task Force. It is the hope of the Workgroup
that, once enacted, this vision will guide and inform policymakers as they continue to develop
and revise the state’s long term care system.

Sec. 3 Findings and purpose

1) The legislature finds that long term care services and supports are critically important
for Michigan citizens, their families, caregivers and communities, that the need for long term
care services and supports is expected to increase substantially as the number of older people and
people with disabilities increases, that consumers will be best served by the creation and
continuing refinement of a carefully coordinated long term care system that promotes healthy
aging, consumer education and choice, innovation, quality, dignity, autonomy, the efficient and
effective allocation of resources in response to consumer needs and preferences, and the
opportunity for all long term care consumers, regardless of their age or source of payment, to
develop and maintain their fullest human potential.

2) Consistent with section 51 of article IV of the state constitution of 1963, which
declares that the health of the people of the state is a matter of primary public concern, and as
required by section 8 of article VII of the state constitution of 1963, which declares that services
for the care, treatment, education or rehabilitation of persons with disabilities shall always be
fostered and supported, the department is charged with the primary responsibility for ensuring
the development and availability of a system of long term care as described in this act.

3) The purpose of this Act is to ensure all of the following:

(a) That consumers have access to a well-coordinated, comprehensive, adequately
funded and dynamic array of long term services and supports
including but not limited to assessment, care planning, in-home services and
supports, a range of assisted living options, care management services, respite
care services, nursing facility care, hospice care, primary care, chronic care
management, supports coordination, and acute care. This array of services and
supports must be designed through a person centered planning process to meet
existing consumer needs and preferences, be flexible and responsive to changing
consumer needs and preferences, and encourage innovation and quality;

(b) That consumers are provided with sufficient education and support to make
informed choices about their long term care service and supports options;



(c) That the system is consumer focused, embraces person centered planning, and
fosters the creation of innovative long term care options;

(d) That services and supports are provided in the most independent living setting
consistent with the consumer’s needs and preferences;

(e) That access to long term care services and supports is determined by a uniform
system for comprehensively assessing abilities and needs;

() That public resources purchase, permit and promote high quality settings,
services and supports through:

(1) adequate and consistent monitoring of publicly funded settings,
services and supports;
(2) consistent and appropriate enforcement of statutory and regulatory
standards;
(3) monitoring of outcomes of long term care for quality and
adherence to the consumers’ expressed preferences; and
(4) swift and effective remedies if services,
supports, or settings fail to meet quality standards or to
promote long term care consumers’ dignity, autonomy, and choice.

(9) The goal of the system shall be continuous quality improvement focused on

consumer satisfaction and the consistent achievement of clear standards
concerning the health, safety, autonomy and dignity of long term care consumers.
Oversight of providers shall include mechanisms to solicit, document, and
evaluate consumer satisfaction, needs, preferences , and suggestions including,
but not limited to, interviews by regulators with long term care service and
support recipients; advocates; direct care workers; case managers; family
members; and others when appropriate. These mechanisms shall assist regulators
and policy makers in evaluating quality and consumer satisfaction and in
determining necessary adaptations and improvements in the dynamic long term
care system.

(h) That long term care services are coordinated in a way that minimizes
administrative cost, eliminates unnecessarily complex organization,
minimizes program and service duplication, and maximizes the use of
financial resources in meeting the needs and preferences of long term care

consumers.

(i) That the state collects, analyzes, and distributes to the public on an ongoing
basis complete data regarding current utilization of long term care services
and supports, unmet needs, consumer preferences, demographic data, workforce
capacity, and other information that will assist the state in the continuing
coordination and refinement of its long term care system. In addition, ensure the



state publishes periodic reports that assess the adequacy and efficacy of the
reimbursement and enforcement systems and identify areas requiring
improvement, unmet needs, successful innovations, and best practices.

(J) That state and the long term care industry build and sustain an adequate, well-
trained, highly motivated and appropriately compensated workforce across
the long term care continuum.

(K) That all stakeholders including consumers and their families and advocates,

providers, representatives of the long term care workforce, public officials
and others have a continuing opportunity for meaningful input in the development
and refinement of the long term care system.



MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Discussion: The idea for a long term care commission had its genesis in the reports and
recommendations from Workgroups A and E. Workgroup G concurred in these
recommendations and drafted the following statutory language to create a commission that
would be reflective of a wide variety of viewpoints but would ultimately be most responsive to
consumer needs. It is the intent of Workgroup G that policy and financing decisions to be
made by policymakers will be subject to review by an informed and dynamic body.

Sec. 4 Long term care commission

1) A commission on long term care is hereby established, to be appointed by the
governor.

2) The commission shall consist of twenty-five members appointed by the governor.
Commission membership shall consist of fourteen consumers, of which at least fifty percent are
primary consumers and of those primary consumers at least fifty percent shall be users of
Medicaid services, the remainder comprised of secondary consumers and consumer organization
representatives, seven providers or provider organization representatives, three direct care
workers and one member with expertise in long term care research from a university. Overall
commission membership shall also reflect the geographic and cultural diversity of the state.

3) One representative each from the single point entry network, the State Long Term
Care Ombudsman, the designated protection and advocacy system, the Department of
Community Health, the Department of Human Services and the Department of Labor and
Economic Growth, all of whom shall serve in non-voting supporting roles as ex-officio
members. Staff from the Medical Services Administration, the Office of Services to the Aging
shall serve as resources to the commission and shall assist the commission as needed.

4) Voting member terms shall be three years, staggered to ensure continuity and
renewable under the appointment process. If a vacancy occurs during the term of a voting
member, the governor shall appoint a replacement to serve out the remainder of the term and
shall maintain the same composition for the commission as set forth in sec. 4(2).

5) Commissioners are entitled to receive per diem compensation and reimbursement for
actual and necessary expenses while acting as an official representative of the commission as
defined by commission policies and procedures. Commission policies and reimbursement shall
establish and practice full accommodation to individual support needs of commission members,
including their direct care and support workers or personal assistants, support facilitation or
other persons serving them as secondary consumers.

6) The governor shall designate one person from among the consumer membership to



serve as chairperson of the commission, who shall serve at the pleasure of the governor.

7) The commission shall do all of the following:

(a) Serve as an effective and visible advocate for all consumers of long term care
supports and services.

(b) Participate in the preparation and review, prior to the submission to the governor, of
an ongoing, comprehensive statewide plan and budget for long term care services and
supports design, allocations and strategies to address and meet identified consumer
preferences and needs.

(c) Ensure the broadest possible ongoing public participation in statewide planning as

part of subsection (1)(b).

(d) Ensure broad, culturally competent and effective public education initiatives are
ongoing on long term care issues, choices and opportunities for direct involvement by
the public.

(e) Advise the governor and legislature regarding changes in federal and state programs,
statutes and policies.

(f) Establish additional advisory committees, councils or workgroups as deemed helpful
or necessary in pursuit of the commission’s mission.

(g) Meet at least six times per year.

(h) A quorum of the commission shall consist of at least 50% of the voting membership,

provided at least eight consumer members are present or participating. Participation

may be by telephone or other means, in accordance with other statutory provisions

and as determined by the commission.



MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Discussion: Consistent with the recommendations of other Workgroups, as well as those of
outside experts, Workgroup G concluded that it was imperative to centralize decision making
for long term care. This centralized authority, as we have named it, would be responsible for a
wide variety of tasks including the development of a comprehensive statewide plan and budget
for long term care, public education, making recommendations concerning the designation
and de-designation of single points of entry, review and approval of any proposed Medicaid
policy that would affect long term care and the establishment of a rights and appeals system.

While the Workgroup was unanimous in its belief that such an authority is necessary, there
was not consensus on how such an authority would ultimately fit with the existing state
agencies. We did agree that the governor should issue an Executive Order as soon as possible
to bring the essential functions outlined below together, so that there is a locus of
responsiblity. This would be similar to the creation of the State Office of Administrative
Hearings and Rules, as was accomplished by Executive Order 2005-1. Beyond that, however,
legislation is required to give the authority permanence. The several ways in which such an
authority could be structured, as identified by the Workgroup members are:

1. As an autonomous Type | agency within an existing department, either the
Department of Community Health or the Department of Human Services;

2. As an autonomous Type | agency within an existing department that has no direct
responsibility for long term care, e.g., the Department of Management and Budget;

3. As a newly created department of state government; or

4. As an administration level section of a department, similar to the Administration on
Mental Health and Substance Abuse Services within the Department of Community
Health.

There was also a lack of consensus on one issue related to the authority’s responsibilites, that
being whether the authority should be responsible for licensing, certification, regulation and
complaint investigation. On the one hand, some felt that it will be essential to give the
authority charge over these activities and only then can necessary culture change be achieved.
Those who hold this position feel that there is a lack of consumer oversight of these processes
and that state officials responsible for licensing and regulation need to be accountable to an
authority which is moving long term care towards a more consumer oriented model. On the
other hand, other members of Workgroup G felt that the sheer number of state officials that
would become employees of the authority would make it an unwieldy and cumbersome
bureaucracy.



The language that was proposed on that point reads as follows:

(h)  Retain authority over all licensing and state certification, inspection and formal
complaint investigations of organizational and facility based provider services.

Q) Retain state certification and regulatory authorities over direct care workers
accept those individuals as licensed under the Public Health Code.

Sec. 5 Long term care authority

(1) (Insert here language directing how the authority will be created, where it will be
located, etc.).

(2) The long term care authority shall do all of the following:

(a) Serve as an effective, visible and accessible advocate for all consumers of long term care
supports and services.

(b) Prepare and implement an ongoing, comprehensive statewide plan for the governor for
long term care services and supports design, administration and oversight to ensure
delivery of an organized system which meets identified consumer preferences and needs.

(c) Develop and implement an ongoing budget which ensures state financial resources follow
consumer preferences under the comprehensive state plan for review by the commission
prior to submission to the governor.

(d) Ensure the broadest possible ongoing public participation in statewide planning as part of
subsection (2)(b).

(e) Recommend to the department director designations and de-designations of the state’s
single points of entry (SPE) network agencies under established guidelines; recommend
contract awards; establish performance and review standards for SPES; receive
standardized annual and other reporting from SPE agencies.

(F) Ensure broad, culturally competent and effective public education initiatives are ongoing
on long term care issues and choices.

(g) Advise the governor, the legislature and directors of relevant agencies and department
heads regarding changes in federal and state programs, statutes and policies.

NOTE: The two paragraphs that appear above for which there was no consensus would

be inserted here.

(1) As part of its ongoing planning, identify and address long term care workforce capacity,
training and regulatory issues in both the public and private sectors.

(K) Retain state approval over proposed changes in Medicaid policy and services related to
long term care before publication and comment; continually reform eligibility policy to
improve timeliness and access.

(I) Develop and maintain a comprehensive state database and information collection system
on long term care service and supports capacities and utilization that is publicly
accessible, while protecting individual consumer privacy, for the purposes of individual



and state-aggregated planning, forecasting and research.

(m) Ensure all necessary and vital linkages between acute, primary and chronic care
management supports and services are maintained and continually strengthened to
compliment, leverage and enhance services, supports and choices in the long term care
system.

(n) Develop and implement policies and procedures that will facilitate efficient and timely
transition services for individuals moving from a nursing facility to home or apartment in
the community. Services may include, but are not limited to payment of security
deposits, moving expenses purchase of essential furnishings and durable medical
equipment.

(o) Identify and implement progressive management models, culture change and indicated
administrative restructuring to maximize efficiency, optimize program design and
services delivery; provide technical assistance in these areas to providers and interested
members of the public.

(p) Establish a comprehensive, uniform and enforceable consumer rights and appeals system.



MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Discussion: One of the key elements of effective long term care reform will be the
establishment of single points of entry. The language that Workgroup G has drafted
and now presents to the Task Force is consistent with the principles that were
developed by Workgroup A and has been shared with that workgroup. While it is
presented as part of a comprehensive act, Workgroup G members urge the Task Force,
as part of its final report, to recommend that lawmakers enact, as quickly as possible,
the proposed single point of entry statute and not wait for passage of the entire act.

Sec. 6 Single points of entry

1) It is the intent of the legislature that locally or regionally based single points of
entry for long term care serve as visible and effective access points for persons seeking
long term care and promote consumer education and choice of long term care options.

2) The director shall designate and maintain locally and regionally based single
points of entry for long term care that will serve as visible and effective access points for
persons seeking long term care and promote consumer choice.

3) The department shall monitor designated single points of entry for long term
care to:

(a) prevent bias in eligibility determination and the promotion of specific
services to the detriment of consumer choice and control;

(b) Review all consumer assessments and care plans to ensure consistency,
quality and adherence to the principles of person-centered planning and
other criteria established by the department;

(c)Assure the provision of quality assistance and supports;

(d)Assure consumer access to an independent consumer advocate.

4) The department shall establish and publicize a toll-free telephone number for
those areas of the state in which a single point of entry is operational as a means of access
to the single point of entry for consumers and others.

5) The department shall promulgate rules establishing standards of reasonable
promptness for the delivery of single point of entry services and for long term care
services and supports.

6) The department shall require that designated single points of entry for long
term care perform the following duties and responsibilities:



(a) Provide consumers and any others with information on and referral to any and
all long term care options, services, and supports;

(b) Facilitate movement between supports, services, and settings in an adequate
and timely manner that assures the safety and well-being of the consumer;

(c) Assess a consumer’s eligibility for all Medicaid long term care programs
utilizing a comprehensive level of care tool;

(d) Assist consumers to obtain a financial determination of eligibility for publicly
funded long term care programs;

(e) Assist consumers to develop their long term care support plans through a
person centered planning process;

(F) Authorize and, if requested, arrange for needed transition services for
consumers living in nursing facilities;

(9) Work with consumers in acute and primary care settings as well as community
settings to assure that they are presented with the full array of long term care
options;

(h) Re-evaluate consumers’ need and eligibility for long term care services on a
regular basis;

(i) Perform the authorization of Medicaid services identified in the consumer’s
care supports plan.

7) The department shall, in consultation with consumers, stakeholders and
members of the public, establish criteria for the designation of local or regional single
points of entry for long term care. The criteria shall assure that single points of entry for
long term care:

(a) Are not a provider of direct Medicaid services. For purpose of this act, care
management and supports coordination are not defined as a direct Medicaid
service;

(b) Are free from all legal and financial conflicts of interest with a providers of
Medicaid services;

(c) Are capable of serving as the focal point for all persons seeking information
about long term care in their region, including those who will pay privately
for services;



(d) Are capable of performing consumer data collection, management, and
reporting in compliance with state requirements;

(e) Have quality assurance standards and procedures that measure consumer
satisfaction, monitor consumer outcomes and trigger care and supports plan
changes;

(f) Maintain internal and external appeals processes that provide for a review of
individual decisions;

(g) Complete an initial evaluation of applicants for long term care within two
business days after contact by the individual or his or her legal
representative; and

(h) In partnership with the consumer, develop a preliminary person centered plan
within seven days after the applicant is found eligible for services.

8) Designated single points of access for long term care that fail to meet the above
criteria, and other fiscal and performance standards as determined by the department,
may be subject to de-designation by the department.

9) The department shall promulgate rules establishing timelines of within two
business days or less for the completion of initial evaluations of individuals in urgent or
emergent situations and shall by rule establish timelines for the completion of a final
evaluation and assessment for all individuals, provided such timeline is not longer than
two weeks from time of first contact.

10) The department shall solicit proposals from entitiies seeking designation as a
single point of entry and shall, no later than October 1, 2005, designate at least three
agencies to serve as a single point of entry in at least three separate areas of the state.
There shall be no more than one single point of entry in each designated region. The
designated agencies shall serve in that capacity for an initial period of three years, subject
to the provisions of Sec. 4(3).

11) The department shall evaluate the performance of the designated agencies on
an annual basis and shall make its report and recommendations for improvement to the
single point of entry system available to the legislature and the public.

12) No later than October 1, 2008, the department shall have a designated agency
to serve as a single point of entry in each region of the state. Nothing in this section shall
be construed to prohibit the department from designating single points of entry
throughout the entire state prior to said date.



13) The department shall promulgate rules to implement this act within six
months of enactment.



MICHIGAN LONG TERM CARE CONSUMER CHOICE
AND QUALITY IMPROVEMENT ACT

FEBRUARY 14, 2005

Discussion: This section was drafted to set standards for quality in all long term
care settings, to establish processes for ensuring that services and supports are
delivered in a manner that is consistent with quality, safety and the choices of the
consumer, as expressed through his or her person-centered plan. It calls for the
promulgation of rules that will allow the state to intervene with facilities that may
not be viable over the long run, so as to prevent disruption in the lives of the
residents of those facilities and to avoid placing any resident of any facility at risk
of harm.

Sec. 7 Quality

1) The authority shall have a continuing responsibility to monitor state agencies’
performance in responding to, investigating, and ensuring appropriate outcomes to
complaints and in performing its survey and enforcement functions. The Long Term Care
Authority shall issue regulations and policy bulletins, as appropriate, and take other
appropriate action to improve performance or address serious deficiencies in state
agencies’ practices with regard to handling complaints and in performing survey and
enforcement functions.

2) The authority shall establish a single toll free hotline to receive complaints from
recipients of all Medicaid funded long term care services and settings. State employees
responsible for this function shall:

(a) Staff the complaint line 24 hours a day, 7 days per week;
(b) Be trained and certified in information and referral skills;
(c) Conduct a brief intake;

(d) Provide information and referral services to callers including information
about relevant advocacy organizations; and

(e) Route the call to the appropriate state agency or advocacy organization
to record and respond to the consumer's concern. Relevant state agencies
shall ensure on-call staff is available after hours to respond to any calls that
are of an emergency nature. The authority shall ensure that hotline staff
are consistently informed how to contact on-call staff at all relevant state
agencies to which long term care complaints may be referred.

3) The authority shall also ensure that consumers can file complaints about any
Medicaid funded long term care setting or service using a simple, web-based complaint
form.



4) The authority shall publicize the availability of the 24 hour hotline and web
based complaint system through appropriate public education efforts.

5) The authority shall form a workgroup to determine if state agencies= complaint
protocols ensure a timely and complete response and to monitor for appropriate
outcomes. The workgroup shall also address whether state agencies are performing
their survey and enforcement functions in the most effective manner and if their practices
promote quality and person-centered planning.

(a) The workgroup shall be comprised of a minimum of 50 percent
consumers and/or consumer advocacy groups. The remainder of the
workgroup shall include the State Long Term Care Ombudsman and/or
his/her representative, long term care providers, a representative from the
designated protection and advocacy system, and representatives from the
departments that enforce the regulations in long term care facilities.

(b) The workgroup will be charged with examining the number of consumer
complaints received, the timeliness of response to these complaints, the
process used by state investigators for these complaints, and the
resolutions of these concerns. The workgroup will utilize existing resources
such as Auditor General reports on state agencies that regulate long term
care facilities or services and any additional data it requires to perform its
duties. Based on these findings, the workgroup will issue recommendations
to the authority and to the director.

(c) The workgroup shall also be charged with a comprehensive review of
state law and policy, including licensing laws and regulations, receivership
provisions, and other mechanisms for regulating long term care services to
determine whether these laws and policies should be deleted, amended, or
modified to promote quality, efficiency, and person centered planning or to
reflect changes in the long term care system. The workgroup shall issue
recommendations to the authority and to the director.

6) The departments responsible for licensing of long term care settings shall,
within twelve months of the date of enactment of this statute, promulgate rules to
establish a process for identifying all licensed long term care settings which, absent
intervention by the state, are likely to either close or in which care is likely to diminish or
remain below acceptable standards. In promulgating these rules, the departments shall
consider, but not be limited to, the facility's financial stability, administrative capability,
physical plant, and regulatory history.

7) If a department has a reasonable suspicion that a licensed facility lacks
administrative capability, financial stability, financial capability, or is not structurally sound,
it shall have the right to request any and all relevant documentation including, but not
limited to, independent audits of the facility, credit reports, physical plant inspections by
appropriate professionals, and other relevant information. It may also investigate and
consider factors such as whether the facility has filed for bankruptcy or whether



foreclosure has been filed, consistently declining occupancy rates, chronic
noncompliance, or other relevant information.

8) In the event a department identifies a facility to be nonviable, it shall take
appropriate measures to protect the health and safety of the residents which may include
the following:

(a) The prompt appointment of a temporary manager or receiver with
authority to  take all actions necessary for the purpose of
stabilizing the facility and protecting

the residents, including:

1. Making all improvements necessary to ensure residents
receive services that meet or exceed minimum
regulatory standards; or

2. If necessary and appropriate, arranging for the safe
and orderly transfer of residents out of the facility
consistent with their person centered plan and choices.

(b) Redistributing beds within the community to other facilities or making
funding available in other long term care settings, including home and
community based care.

9)The State shall ensure that relevant state agencies have sufficient staff to meet
all statutory or regulatory time frames for the completion of their responsibilities;
effectively and expediently monitor services, supports, and facilities; respond to
complaints; and enforce existing state laws and regulations regarding minimum standards
for long term care services, supports, and facilities.
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Discussion: As more long term consumers are served in the community and as new and
different types of settings for the delivery of services and supports develop, so it is necessary
for advocacy services to evolve. The following proposal creates a designated consumer
advocacy agency. The language draws upon the strength of two existing advocacy
organizations- the State Long Term Care Ombudsman and Michigan Protection and
Advocacy Services, Inc., but does not assume that either would be the designated agency to
serve as consumer advocate. The enabling legislation for those two agencies is found at

42 USC 830589 and 42 USC 815043, respectively.

Sec. 8 Consumer advocate

1) No later than six months after the enactment of this act, the governor shall designate
an agency with the independence and capacity to serve as an advocate for long term care
consumers, as set forth in this section. This designation shall continue indefinitely unless, for
good cause shown, the agency is unwilling or incapable of performing its duties as set forth in
this section.

2) The designated agency shall have the responsibility to identify, investigate and resolve
complaints concerning services provided pursuant to this act; shall assist applicants for long term
care who have been denied services and supports; and shall pursue legal, administrative and
other remedies at the individual and systemic level to ensure the protection of and advocacy for
the rights of long term care consumers.

3) The designated agency shall have access at reasonable times to any consumer in a
location in which services and supports are provided.

4) The designated agency shall have access to the medical and mental health records of
long term care consumers or applicants for long term care under any of the following conditions:

(a) With consent of the consumer or applicant or his or her legal representative;

(b) Without consent, if the consumer is unable to give consent and there is no legal
representative or the state is the individual’s representative and the designated agency has
received a complaint or has probable cause to believe that abuse or neglect has occurred;
or

(c) Without consent, if the consumer is unable to give consent and the legal
representative has refused or failed to act on behalf of the individual and the designated agency
has  received a complaint or has probable cause to believe that abuse or neglect has occurred.



5) Records requested by the designated agency shall be made available for review and
copying within three business days or, in the event of death or a request made pursuant to 4(b) or
(c), within 24 hours.

6) The designated agency shall maintain an office in each of the service areas of the
single points of entry.

7) The designated agency shall coordinate its activities with those of the state long term
care ombudsman and the designated protection and advocacy system.

8) The designated agency shall prepare an annual report and provide information to the
public and to policymakers regarding the problems of long term care consumers.

9) The legislature shall appropriate sufficient funds to enable the designated agency to
perform its duties.



Workgroup G Recommendations
On Assisted Living

January 2005

This is in response to Workgroup C’s recommendations to: 1) define “assisted living” and

2) include licensed adult foster care homes and homes for the aged as part of the eligible settings
to receive MI-Choice waiver benefits. With regard to the recommendation relating to the
MI-Choice waiver, Workgroup G formulated a plan on how to implement this recommendation.
With regard to the recommendation to define “assisted living,” Workgroup G studied many
aspects of assisted living in Michigan. Workgroup G then determined that further analyses need
to be completed prior to formulating a legal definition of assisted living.

Therefore, in support of Workgroup C’s recommendations, Workgroup G recommends that the
Governor’s Medicaid Long-Term Care Task Force incorporate the following recommendations
in its final report to the Governor:

1. Immediately amend the MI-Choice Waiver application for the purpose of expanding
waiver benefits to licensed assisted living settings including adult foster care homes and
homes for the aged. In addition to this short-term strategy, other measures should be
taken to ensure that all future comparable Medicaid programs allow Medicaid supports
and services (money) to follow consumers to living arrangements of their choice
including licensed and unlicensed assisted living settings.

2. Upon completion of the Governor’s Medicaid Long-Term Care Task Force report, create
an Assisted Living Regulatory and Education Committee to be comprised of public and
private stakeholders. The Committee should be charged with the following tasks:

A. Study and propose modifications to existing adult foster care and home for the
aged state statutes and administrative rules for the purpose of ensuring that they
meet with the Task Force’s stated philosophies and principles of quality and
accountability; person-centered planning; money following the person and the
availability of Medicaid reimbursement in assisted living (such as the MI-Choice
waiver or comparable community-based benefits).

B. Study the array of unlicensed assisted living arrangements, determine whether
existing licensing statutes are appropriately enforced and determine whether the
scope of state regulation of assisted living should be modified in any way to
uphold the philosophies and principles stated above.

C. Incooperation with other Task Force initiatives, create consumer education
materials to be used by the Single Point of Entry and others that help consumers



make informed choices about the full array of assisted living services using clear
distinctions regarding the applicable state regulations.

D. Specifically include mental health consumers and advocates in these assisted
living discussions as these groups are engaging in comparable public policy
discussions.

E. Determine the feasibility and appropriateness of developing a legal definition of
“assisted living” and/or other related terms.

Acknowledge that some public confusion exists as to the meaning of the term “assisted
living” and its use in a variety of licensed and unlicensed settings. Because Workgroup
G concluded that the development of a more formal legal definition of “assisted living” is
best delayed until the preceding steps have been taken, Workgroup G recommends that
the following interim description of the term “assisted living” should be universally
understood in the Medicaid Long-Term Care Task Force report:

The term “assisted living,” as currently used in Michigan, is a marketing
term often used by supported living arrangements such as state
licensed adult foster care homes (MCL 400.703 through 400.707),
state licensed homes for the aged (MCL 333.20106(3)), unlicensed
settings such as housing with services contract establishments (MCL
333.26501(b)) and other supported independent living
arrangements.



Workgroup G-Report on Medicaid Eligibility

February 2005

Medicaid eligibility is a topic of enormous complexity and scope and is, for the most part,
beyond the purview of the Legislative and Regulatory Workgroup. Nevertheless the members of
Workgroup G felt it was incumbent upon them to identify practices and policies which operate to
create a bias in favor of institutional care, exclude individuals who might properly be served by
Medicaid, or have an adverse effect on recipients’ quality of life and continuity of care. In so
doing, several issues were identified. The first is the state’s failure to take advantage of a
provision of federal law which allows short term nursing home residents to maintain a residence
in the community. The second is the lack of a spend down provision for Medicaid home and
community based services. The third is the reported failure of the state to timely process
Medicaid applications, particularly in the metropolitan Detroit area. Finally, several changes
were recommended that would minimize nursing home residents’ risk of involuntary discharge
and the transfer trauma that residents so often experience when they are forced to move.

1. Permit short term nursing home residents to use patient pay amounts to maintain homes
in the community.

With respect to the first issue, regulations require that most Medicaid funded nursing home
residents contribute the majority of their monthly income to their cost of care. This is known as
the “patient pay amount.” In general, residents are permitted to keep only $60 per month which
is referred to as the “personal needs allowance.” This amount is not sufficient to make
mortgage, rent or utility payments or to otherwise maintain a home. Although many individuals
enter a nursing home intending to stay only a short period of time before returning home, once
they become eligible for Medicaid, they lose their financial ability to maintain their home. Asa
result, they are unable to return to the community.

Federal regulations allow a partial resolution to this dilemma which Workgroup G endorses.
Pursuant to 42 CFR 8435.832(d), states may permit nursing home residents to use their income
above the personal needs allowance to maintain a home in the community instead of contributing
that income to the cost of their care. Under federal law, the home maintenance allowance
cannot continue for longer than six months and is only permitted if a physician certifies that the
nursing home resident is likely to return home within that six month period. The regulation
states:

(d)Optional deduction: Allowance for home maintenance. For single individuals
and couples, an amount (in addition to the personal needs allowance) for
maintenance of the individual’s or couple’s home if---

(1) The amount is deducted for not more than a 6-month period; and

(2) A physician has certified that either of the individuals is likely to return



to the home within that period.

By adopting this provision, the State will promote the return of individuals to their homes and,
presumably, achieve long term cost savings.

2. Create a spend down for the MiChoice program.

The second issue concerns spend down requirements for the MiChoice program. To be
financially eligible for Medicaid, an applicant must have income which does not exceed certain
levels. Income eligibility for the MiChoice program is set at 300% of Supplement Security
Income payment or $1737. Typically, an applicant for Medicaid is allowed to “spend down” his
or her income to the allowable limit. This is done by deducting medical expenses from income.
When there are enough deductions to bring the person’s income level below the income limit,
the person becomes eligible for Medicaid.

In the MiChoice program, however, unlike in nursing homes, applicants are not permitted to
spend down at all. Thus, an applicant for the MiChoice program who has an income of $1738,
one dollar over the eligibility limit, would simply be ineligible for the MiChoice program
regardless of the extent of his or her medical expenses. The state could remedy this unfortunate
circumstance by submitting a supplemental waiver application to the federal government that
would allow the state to permit spend down to the 300% of SSI level. In so doing, the state will
enable individuals who would otherwise have to enter an institution to stay at home with
MiChoice services. This recommendation is consistent with a recommendation made in a
February, 2001 Lewin Group report to the federal government about the MiChoice program.

3. Require prompt processing of Medicaid applications.

Workgroup G also took note of anecdotal reports that Medicaid applications are delayed in some
areas of the state well beyond the standard of promptness required by federal law. This places an
unnecessary burden on providers, recipients and caregivers. If there is no certainty that an
applicant will be found to be eligible for Medicaid, then the provider is at risk if it provides
services and the consumer and his or her family incur potential financial liability and a possible
disruption in services. For these reasons, it is imperative that the State bring all areas of the state
into compliance with required standards for processing of applications.

4. Reinstate bedholds for residents after hospitalization of therapeutic leave.

Workgroup G noted that several Medicaid policies and the Public Health Code permit
involuntary discharges or intrafacility transfers from nursing homes that are disruptive to the
lives of residents. MCL 333.21777 was changed recently to require the State to pay nursing
facilities to hold beds for nursing home residents who are temporarily hospitalized or absent for
therapeutic leave only if the facility is at 98% or higher occupancy on the day the resident leaves
the facility. Previously, the State paid for and facilities were obligated to hold the bed during
certain hospitalizations or therapeutic leaves regardless of the occupancy rate at the facility.
Since Michigan facilities rarely meet the 98% occupancy level and since Medicaid eligible
residents do not have the resources to pay privately to hold their beds, residents who return to the



facility are often placed in different beds where they must adjust to unfamiliar roommates,
caregivers, and routines. In some cases, there may be no appropriate bed to which the resident
can return and he or she is faced with the even greater trauma of having to move to an
completely different facility upon discharge from the hospital or return from therapeutic leave.
The Workgroup believes the state should require facilities to hold a Medicaid resident’s bed for
10 days during hospitalizations or for up to 18 days/year of therapeutic leave regardless of the
occupancy level in the facility as was the case prior to the recent Public Health Code
amendment. The workgroup also recommends payment to facilities be reinstated for bedholds
regardless of occupancy levels.

5. Permit use of patient pay amount for past medical bills including past nursing facility
bills.

Residents also face lack of medical care and possible dislocation from nursing homes because of
Medicaid policies concerning uncovered medical bills. Although residents are permitted to
divert patient pay amounts to cover otherwise uncovered medical expenses, this procedure is not
widely understood or used. See Section 1902(r)(l) of the Social Security Act and 42 CFR
435.725 directing that amounts for incurred expenses for medical or remedial care that are not
subject to payment by a third party must be deducted from patient income in the post-eligibility
process. Thus, some residents fail to obtain necessary medical care because they do not
understand how they can pay for it. Moreover, since nonpayment is a permissible reason for
discharge. See 42 C.F.R. § 483.12, residents who owe facilities for uncovered medical care may
face involuntary discharge. Sometimes these uncovered nursing home bills were incurred during
a poorly managed transition from Medicare or private pay status to Medicaid and resulted from
errors or inaction by family members, nursing home staff, or FIA workers. In any case, federal
law mandates that residents can divert patient pay amounts to cover these unpaid bills, see State
Medicaid Manual Section 3703.8, which states that an income deduction is required for
"[c]urrent payments or unpaid balance on old bills incurred outside the current prospective and
3-month retroactive periods not previously deducted in any budget period.” Therefore, the State
must create and enforce policies that permit residents to use patient pay amounts for uncovered
medical expenses including unpaid nursing home bills incurred before the resident became
Medicaid eligible. Doing so will bring state policy in line with federal law and reduce
unnecessary involuntary discharges from nursing homes.

6. Require full certification of all Medicaid nursing facilities.

Michigan permits limited bed certification in nursing facilities. Thus, not all beds in all
facilities with Medicaid provider agreements are considered Medicaid beds. In these Medicaid
certified facilities, a private pay or Medicare funded resident may become eligible for Medicaid
but, unlike residents in fully certified facilities, discover that no Medicaid bed is available. The
resident is then forced to leave the facility to find a Medicaid bed in another nursing home. The
state must follow the example of the majority of states and require all Medicaid certified nursing
facilities to be fully certified, thus protecting Medicaid eligible residents from involuntary
discharge.

The Workgroup is concerned about increasing the number of Medicaid nursing home beds and



thus possibly diverting Medicaid funds from home and community based services. However,
this recommendation was made after balancing the harm from transfer trauma residents in
facilities with limited bed certification may face against the possibility of increased Medicaid
utilization of nursing home beds if the state requires full certification of all Medicaid certified
facilities. Since Medicaid eligible residents who are discharged from nursing homes with limited
bed certification when no Medicaid bed is available in the facility virtually always move to
another Medicaid funded bed in a different facility, permitting them to remain in the original
facility in a Medicaid bed would not increase Medicaid nursing home utilization but would
significantly improve their quality of life.

7. Require dual certification of all nursing facilities.

Finally, the workgroup recommends the dual certification of all facilities, i.e., requiring that all
Medicaid certified facilities become Medicare certified. It also supports the state considering
waivers of this requirement for existing facilities that cannot meet Medicare certification
requirements.
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