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What is the Foreign Labor Certification Program?

• H-2A Temporary Foreign Labor Certification Program – Agricultural Employment  
• H-2B Temporary Foreign Labor Certification Program – Non-Agricultural Employment

The Foreign Labor Certification (FLC) Program is a federal program established to allow the 
hiring of foreign workers for employment in the U.S. and normally requires approval from 
several government agencies. 

The foreign labor certification process is the responsibility of the employer, not the employee. 
The actual procedures depend on the nature of the visa being requested.  
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What is the H-2A Temporary Foreign Labor Certification Program?

• Although, a Temporary Final Rule established August 20, 2020 allows for H-2A 
workers to remain in the U.S. for up to 3 years,

• The employment cannot be for a term longer than one year with the same employer,
• The worker may remain in the U.S. for up to 60 days after their last day of work with 

the contracting employer, in an effort to obtain new employment. 

The H-2A temporary foreign labor certification program allows agricultural employers who 
anticipate a shortage of domestic workers to bring nonimmigrant foreign workers to the U.S. to 
perform agricultural labor or services of a temporary or seasonal nature. 

The H-2A temporary agricultural visa is a nonimmigrant visa which allows foreign nationals to 
enter the U.S. to perform agricultural labor or services of a temporary or seasonal nature.
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Role of State Workforce Agency (SWA) in the H-2A FLC Program

• Reviewing H-2A applications for compliance with relevant federal, state and local regulations. 
• Collaborate with Michigan Department of Agriculture and Rural Development for housing 

inspections. 
• Post jobs on the Pure Michigan Talent Connect website (MiTalent.org). 
• Train Michigan Works! and State of Michigan staff about their role in the H-2A program. 
• Conduct agricultural prevailing wage and practice surveys throughout Michigan to determine 

common employment practices and average wages. 
• Complete field checks when U.S. workers are referred to H-2A jobs. 

The central requirement of the H-2A Program is to determine whether there are sufficient able, 
willing, and qualified U.S. workers available to perform the temporary and seasonal 
employment for which an employer desires to import nonimmigrant foreign workers.

Other functions include: 
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The application and recruitment process for H-2A jobs
The Employer submits the H-2A FLC application with USDOL- Office of 
Foreign Labor Certification (OFLC) 75-60 days prior to the date of need (a.k.a. 
anticipated employment start date). 

OFLC then assigns the Clearance (job) Order to the SWA to review the job 
order for approval within 7 days of receipt. If approved, the job order is posted 
locally and as an Intrastate Clearance Order (recruiting within Michigan). 

The SWA  notifies OFLC to review the job order for acceptance of an 
Interstate Clearance Order (recruiting outside Michigan).
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The application and recruitment process for H-2A jobs
There are 17 Conditions of Employment and Assurances for H-2A Agricultural Clearance 
Orders that the SWA and OFLC must review and ensure are contained within the ETA-790A. 
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The application and recruitment process for H-2A jobs
Local Job Order (recruiting within a normal commuting distance)   

Intrastate Clearance Order (recruiting within Michigan)

Interstate Clearance Order (recruiting outside Michigan) 

Certification for employers who filed criteria clearance orders to recruit H-2A 
visa workers, if enough U.S. workers have not been located for referral to 
available agricultural jobs.
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Designation of Supply States

When an application (clearance order) reaches 
Interstate stage, USDOL designates the states 
that will serve as “supply” states, as shown in 
the bulleted list here. 
The Interstate Clearance Order is then sent to 
labor supply states for posting of the available 
job on their state’s labor exchange system, and 
recruitment of able, willing and qualified U.S. 
domestic workers.
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Estimates of Migrant and Seasonal Farmworkers including H-2A

• 22,000 Seasonal Farm Workers = 47.2%
• 9,500 Migrant Farm Workers = 21%
• 9,500 Employer Recruited H-2A  Workers = 21%
• 4,000 MSFWs including H-2A workers recruited through Farm Labor Contractors = .8%

It is estimated that there are nearly 45,000 MSFWs in the state during peak 
harvest season ranging from June through August.  
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H-2A Program Utilization
• Contracts throughout Michigan, with the majority on the west side of the state 
• There continues to be an increase in the use of the temporary FLC Program nationally. 
• Variety of reasons for increased utilization:

• Decrease in migrant family housing
• Employers need workers 
• Delayed migrant worker arrival due to children in school resulting in jobs 

no longer available. 
• Declining general workforce population resulting in increased job 

opportunities for MSFWs in other industries and/or entrepreneurship.
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Population and Workforce trends that impact H-2A Program Utilization
The natural birth rate 
and projected death rate 
in Michigan shows a 
steady increase in the 
general Michigan 
population. 
However, it also shows 
several declines in 
various age groups, with 
significant increases in 
the groups over 60 years 
of age.

Source: Michigan DTMB Bureau of Labor Market Information and Strategic Initiatives
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Population and Workforce trends that impact H-2A Program Utilization
When considering the portion of the population that consists of Michigan’s Labor Force, the 
projections once again show a steady increase in general. However, it also shows several 
declines in various age groups, with significant increases in the groups over 60 years of age.

Source: Michigan DTMB Bureau of Labor Market Information and Strategic Initiatives
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Population and Workforce trends that impact H-2A Program Utilization
The table below offers an 8-year projection for 8 of the most common MSFW occupations 
within the agricultural industry. While two of the occupations show significant job losses, there 
are 4 other occupations that show anticipated increases that would lead to a minimal overall 
increase in projected jobs within the agricultural industry.

Source: Michigan DTMB Bureau of Labor Market Information and Strategic Initiatives
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What is the correlation with regard to migrant labor housing?
The H-2A temporary FLC program serves as an alternative option for agricultural employers to  
supplement their labor force due to an anticipated shortage of U.S. domestic workers. The H-
2A program is not meant to supply 100% of the labor pool needed to complete the work for an 
entire growing and harvesting season. 

As stated in the MDARD press release on January 28, 2021: “The assumption was that a lack 
of affordable housing was playing a key role in the labor shortages processers and producers 
were facing in Michigan and that it had threatened the security of our food supply chain.”

Furthermore, the conclusionary statement in the MICHIGAN FOOD AND AGRICULTURE 
HOUSING TASK FORCE REPORT states: “Based on information gathered during the 
taskforce’s work it was determined that a lack of affordable housing plays a critical role in the 
ability to find and retain a sufficient workforce for the food and agriculture industry.”
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