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Final Rule on Home and Community-Based Services and Settings

This document has been developed by the Michigan Department of Health and Human Services (MDHHS) to provide information about a new rule that was put in place by the federal government, specifically the Centers for Medicare & Medicaid Services (CMS), that affects how states offer home and community-based services programs and the settings where individuals live and/or receive services. This document only applies to the MI Choice and MI Health Link HCBS programs.  This document does not function as guidance for the Habilitation Supports Waiver.

Michigan Medicaid along with other State Medicaid Agencies must comply with the new federal Final Rule on Home and Community-Based Services ((HCBS Final Rule) CMS-2249-F, CMS- 2296-F) that was released January 2014. This rule applies to Medicaid programs that offer certain home and community-based services (HCBS) to qualified individuals. The rule has requirements for home and community-based (HCB) settings, such as licensed Adult Foster Care homes and Homes for the Aged, as well as unlicensed assisted living settings, Adult Day Care centers, among other types of settings where individuals enrolled in Medicaid HCBS programs live and/or receive services.  In Michigan, the Medicaid HCBS programs that are affected by the HCBS Final Rule are: 
1) MI Health Link HCBS program, and
2) MI Choice,
3) Habilitation Supports Waiver

New Medicaid HCBS programs beginning after March 17, 2014 must comply with the HCBS Final Rule, including settings requirements, immediately when the program begins.  Settings related to Medicaid HCBS programs beginning before March 17, 2014, have up to five years from March 17, 2014, to come into compliance with the rule.  At this time, there will be no federal or state funding available to bring settings into compliance.

	MI Health Link HCBS program
	MI Choice program

	
· Began March 1, 2015
· All settings where MI Health Link HCBS enrollees live and/or receive services must be in immediate compliance with the HCBS Final Rule.  Any settings that are not in compliance with the rule may not be used by MI Health Link HCBS enrollees until the setting comes into compliance.  
· Prior to MI Health Link HCBS enrollment, if an individual is living and/or receiving services in a setting that does not meet requirements of the rule, he or she must either select a different setting that meets the requirements or wait to enroll in the program until the current setting comes into compliance.
· Settings will be assessed via surveys and site visits prior to an individual’s enrollment in the program and periodically after enrollment to ensure ongoing compliance.

	
· This program was in place prior to March 17, 2014.  
· Settings related to this waiver must come into compliance with the rule no later than March 17, 2019 in order to keep serving individuals enrolled in either of these programs.
· If settings are unable to come into compliance, individuals living or receiving services in these settings must select new settings that meet requirements of the rule.
· Ongoing assessments and monitoring of all settings will occur.
· To the extent possible, the State will try to work with settings to bring them into compliance as needed.




Goals and Requirements of the HCBS Final Rule
The goal of the HCBS Final Rule is to ensure access to the greater community for individuals enrolled in a Medicaid HCBS program.  This includes the opportunity to seek employment, engage in community life, control personal resources, and receive services from providers outside the home in the same way as individuals not enrolled in a Medicaid HCBS program. The HCBS Final Rule ensures the individual’s rights to privacy, respect, and freedom from restraint; prevents individuals from being forced to do things he/she does not want to do; does not limit or regiment an individual’s independence in making life choices about daily activities, physical environment, and with whom to interact; and allows the individual to choose services and supports and who provides them.
The HCBS Final Rule has the following additional requirements for HCB settings:
· The setting must not be a nursing facility, institution for mental disease, intermediate care facility for individuals with intellectual/developmental disabilities, a hospital, or any other locations that have qualities of an institutional setting. Any setting that is located in a building that is also a publicly or privately operated facility that provides inpatient institutional treatment, or in a building on the ground of or immediately adjacent to a public institution, or any other setting that isolates individuals from the community of individuals not receiving Medicaid HCBS will be considered to be an institution unless the State and CMS determine through additional research that the setting is home and community-based.  If the State believes the setting is home and community-based, it will gather additional information and send it to CMS for review and approval.
· HCB setting must have a legally enforceable agreement such as a lease, residency agreement, or other written agreement that allows the same responsibilities and protections from eviction as covered under landlord tenant law and includes eviction and appeal processes.
· Bedroom and bathroom doors must be lockable by the individual with only appropriate staff having keys to doors.
· The individual must be offered a choice in selecting a roommate(s) among the individuals in the HCB setting if a private room is unavailable and a roommate(s) is required.  If there is only one available bed in the setting at the time the person chooses the setting, and other current residents do not want to move to a different room, the individual may be limited to the available bed when he or she chooses the setting.  Other arrangements can be made later if other individuals agree.
· Individuals must have the opportunity to furnish and decorate their rooms as they choose, as allowed by the lease, residency agreement or other written agreement.
· Individuals must be allowed to have access to food at any time, and control their own schedules.
· Individuals must be allowed to have visitors of their choosing at any time, unless this interferes with preferences of other individuals.  If visiting hours exist, they must be applicable to all individuals and agreed to in the lease, residency agreement or other written agreement, but there must also be some flexibility in situations in which the only time friends, family, etc., can visit is outside the visiting hours due to work or other reasons.
· Settings must be physically accessible to all individuals.
· If an individual has assessed needs that differ from the requirements in the rule, these needs must be documented in the individual’s plan of care.

The full regulation document (Federal Register) and additional information for the HCBS Final Rule may be found at http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Home-and-Community-Based-Services.html.
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