
S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

* * * * * 
 

In the matter of the approval of a code of conduct ) 
for CONSUMERS ENERGY COMPANY and ) Case No. U-12134 
THE DETROIT EDISON COMPANY. ) 
                                                                                         ) 
 
 
 At the October 29, 2001 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

 
PRESENT: Hon. Laura Chappelle, Chairman 

Hon. David A. Svanda, Commissioner 
Hon. Robert B. Nelson, Commissioner 

 
ORDER ON REHEARING 

I. 

HISTORY OF PROCEEDINGS 

 

 On June 5, 2000, Public Act 141 of 2000, the Customer Choice and Electricity Reliability Act 

(Act 141), MCL 460.10 et seq., took effect.  Subsection 10a(4) of Act 141 directed the 

Commission to issue, within 180 days, an order establishing a code of conduct for all electric 

utilities regulated by the Commission and for all alternative electric suppliers.  On December 4, 

2000, the Commission issued an order in this case adopting a code of conduct.1 

                                                 
1Hereafter, when referring in general to the code of conduct required by Act 141, the terms 

“code” or “code of conduct” will be used.  The term “December 4 code” will be used when 
referring to the specific code of conduct adopted by the order dated December 4, 2000. 
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 On January 3, 2001, petitions for rehearing were filed by Energy Michigan, The Detroit 

Edison Company (Detroit Edison), Consumers Energy Company (Consumers), Michigan Electric 

Cooperative Association (MECA), and Unicom Energy, Inc. 

 On January 3, 2001, Detroit Edison, Consumers, and MECA also filed a joint request to 

extend the deadline for filing code of conduct compliance plans.  On January 23, 2001, the 

Commission issued an order extending the deadline until 60 days after the order on rehearing. 

 On January 24, 2001, responses to petitions for rehearing were filed by Energy Michigan, 

Detroit Edison, Consumers, the Association of Businesses Advocating Tariff Equity (ABATE), 

Wisconsin Public Service Corporation, Upper Peninsula Power Company, Northern States Power 

Company-Wisconsin, and Wisconsin Electric Power Company (UP Utilities), Michigan Alliance 

for Fair Competition (MAFC), and Exelon Energy, Inc. (Exelon).2 

 
II. 

POSITIONS OF THE PARTIES 

Consumers 

 Consumers contends that the code of conduct should apply only to retail open access activities 

because that is the primary focus of Act 141.  According to Consumers, extending the code to 

other activities is not essential to the development of a successful retail open access program.  

Consumers argues that the December 4 code would involve a wide spectrum of unregulated 

activities and would destroy economies of scale and efficiencies that have provided significant 

benefits to Michigan utility customers.  Consumers indicates that it can accept the December 4 

code if its application is restricted to activities related to retail open access. 

                                                 
2Between the filing of petitions for rehearing and responses, Unicom Energy, Inc., changed its 

name to Exelon Energy, Inc., as a result of a merger. 
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 Consumers requests that the Commission confirm that the December 4 code applies only to 

electric utilities.  Consumers notes that its gas division already is subject to a gas code of conduct 

approved by the Commission. 

 Consumers requests clarification that various activities traditionally performed by electric 

utilities for outside third-parties will continue to be permitted, such as “transmission and 

distribution construction activities, joint trenching, fiber optic networking services, forestry 

services, metering and meter installation, meter-reading services, technical training of generating, 

transmission and distribution employees, and many other similar services.”  Consumers’ petition, 

p. 8. 

 Consumers argues that services provided to multiple affiliates and divisions should not be 

prohibited.  Examples of these services include legal, governmental affairs, computer services, and 

corporate financial activities.  According to Consumers, these services are sharable because they 

do not benefit only one specific part of the overall corporation and they do not interfere with the 

competitive energy marketplace initiated by Act 141. 

 Consumers contends that the December 4 code would prohibit the utility from operating 

pursuant to Act 141 and other statutes.  For example, Consumers indicates that its transmission 

assets will be transferred to an affiliate prior to being sold to a third-party – an action encouraged 

by Act 141.  Consumers intended to staff the affiliate with its employees.  In addition, Consumers 

intended to provide engineering services through a subsidiary formed for the sole purpose of 

complying with the State of Michigan’s professional engineering licensing requirements.  

According to Consumers, the December 4 code would prohibit the sharing of employees with 

these affiliates. 
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 Consumers argues that the code should provide an exemption for obligations of contracts 

entered into prior to the effective date of the code.  In addition, Consumers recommends that the 

compliance process permit waivers and suspend enforcement during periods when waiver requests 

are under consideration. 

  Finally, Consumers argues that there is no statutory authority for the Commission to adopt a 

code of conduct that extends beyond retail open access activities and that a code that did so would 

impermissibly intrude on management prerogatives. 

 In its response, Consumers argues that Act 141 does not allow for separate codes for electric 

utilities and alternate electric suppliers and that there must be a single code applicable to both.  

 
Detroit Edison 

 Detroit Edison claims that the code of conduct should only apply to the relationship between 

an electric utility or alternative electric supplier and an affiliated entity providing unregulated 

competitive retail service in Michigan.  According to Detroit Edison, the December 4 code can be 

interpreted to apply more broadly than that and the Commission should clarify that it does not do 

so. 

 In addition, Detroit Edison argues that the code should not apply to interactions between 

regulated entities.  Detroit Edison cites its relationships with International Transmission Company, 

which is regulated by the Federal Energy Regulatory Commission (FERC), and with Michigan 

Consolidated Gas Company, as examples that should not be included under the code. 

 Detroit Edison contends that the Commission should change or clarify the December 4 code 

so “that it does not apply to unregulated services provided to or by an electric utility that do not 

involve a recognized retail Michigan market and/or are necessary to provide regulated electric 

supply service.”  Detroit Edison’s petition, p. 6.  Detroit Edison cites the acquisition and 
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transportation of fuel as an example of a retail service without a recognized retail Michigan 

market.  In addition, Detroit Edison indicates that fundamental corporate support services shared 

by an electric utility and its affiliates would be an example that should not be subject to the code 

because these “services are a necessary function that support continued delivery of regulated 

electric supply service to customers, and have no material impact on the competitive retail 

marketplace.”  Detroit Edison’s petition, p. 6.  In addition, Detroit Edison requests that the 

Commission clarify that the code does not apply to the relationship between two unregulated 

entities. 

 Detroit Edison argues that there are several provisions of the December 4 code that are too 

vague or unclear to reasonably permit compliance.  According to Detroit Edison, these include: 

(1) various provisions that use “include but are not limited to” or similar language; (2) various 

provisions where it is unclear whether different terms are synonymous; (3) apparent incon-

sistencies between the pricing provisions in the code and those adopted in the affiliate guidelines 

in Case No. U-11916; and (4) various provisions where it is unclear whether the geographic scope 

includes the service territory, the state, or some other region.  

 Detroit Edison indicates that it was previously operating under an interim code of conduct that 

was approved by the Commission in its September 14, 1999 order in Case No. U-11290.  Detroit 

Edison asserts that the burden of proof was on parties seeking to change the interim code of 

conduct.  According to Detroit Edison, the order fails to cite evidence that parties had successfully 

met their burden. 

 Finally, Detroit Edison argues that “[t]o the extent that the Commission has attempted to 

regulate non-retail access affiliates, the Commission has exceeded the scope of its jurisdiction, 

which is limited under state law, and in addition, has encroached upon matters that are exclusively 
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regulated by FERC.”  Detroit Edison contends that the December 4 code encroaches on FERC’s 

exclusive jurisdiction over unbundled retail transmission under the Federal Power Act if it is 

applied to affiliates not participating in retail open access. 

 Detroit Edison also includes an attachment, which proposes specific language changes to the 

December 4 code. 

 In its reply, Detroit Edison indicates that serious consideration should be given to the proposal 

to exempt an alternative electric supplier from the code if there is a showing that an out-of-state 

utility affiliated with the supplier is subject to similar code provisions in its home state. 

 Detroit Edison contends that the code should recognize the benefits derived from economies 

of scope and scale and not arbitrarily ban any existing or potential economies. 

 
MECA 

 MECA claims that the code of conduct should not apply to non-electric activities.  Speci-

fically, MECA indicates that rural electric cooperatives would be unable to loan or co-sign loans to 

affiliates and would be required to use separate employees and locations for affiliate operations. 

 MECA also includes an attachment, which proposes specific language changes to the 

December 4 code. 

 
Exelon 

 Exelon contends that applying the code of conduct to alternative electric suppliers not 

affiliated with Michigan utilities will have the unintended effect of driving such suppliers away 

from Michigan.  Exelon notes that the Staff’s testimony did not support applying the code to non-

affiliated suppliers.  Exelon points out that the December 4 code “did not apply all of its provisions 

uniformly to all [suppliers] regardless of their affiliation with Michigan utilities or lack thereof.” 
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Exelon’s petition, p. 7.  Exelon contends that the December 4 code reflects a decision by the 

Commission that distinctions should be made, on a case-by-case basis, between suppliers that are 

affiliated with Michigan utilities and those that are not. 

 According to Exelon, the distinctions made in the December 4 code would have unintended 

consequences that would prohibit suppliers from participating in the Michigan market.  As an 

example, Exelon cites its plan to provide integrated energy services, which it claims would be 

prohibited by provisions of the December 4 code requiring structural separation of affiliates 

providing generation service. 

 Exelon also includes an attachment, which discusses specific changes to the December 4 code. 

 In its response, Exelon argues that the code must recognize differences between utilities and 

alternative electric suppliers.  Exelon argues that Act 141 requires that the code be applied to 

alternative electric suppliers only to the extent that such application is consistent with the 

remainder of Act 141. 

 Exelon also contends that many of the proposed changes in Detroit Edison’s attachment would 

retard the development of a competitive market in Michigan.  Exelon argues that Consumers’ 

proposed changes are difficult to evaluate because no specific language was offered and would 

create practical difficulties for market participants. 

 
Energy Michigan 

 Energy Michigan contends that the December 4 code “prevents Alternate Electric Suppliers or 

their affiliates which do not sell rate regulated electricity from sharing facilities or supplying one 

another with power at market rates even though they compete in an unregulated market and are not 

subsidized by a rate regulated entity.”  Energy Michigan’s petition, p. 2.  Energy Michigan argues 

that the code of conduct should not apply in circumstances where the supplier or its affiliate does 
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not sell rate regulated electric service in Michigan.  According to Energy Michigan, suppliers “not 

subsidized by Michigan electric utilities which sell only non-rate regulated services do not and 

cannot exercise market power in the Michigan market and therefore should not be subject to 

prohibitions or restrictions in dealing with their affiliated entities which do not sell rate regulated 

services.”  Energy Michigan’s petition, p. 3 (emphasis deleted). 

 Energy Michigan contends that the prohibition on alternative electric suppliers transferring 

goods and services at less than fully allocated cost is unneeded because the suppliers are 

prohibited from receiving subsidies from affiliated electric utilities.  Energy Michigan also argues 

that prohibitions against alternative electric suppliers sharing facilities, equipment, or operating 

employees or cosigning loans are unneeded for the same reason.  Energy Michigan proposes that 

the December 4 code be revised to prohibit such activities only for electric utilities or alternative 

electric suppliers who sell rate regulated service. 

 Energy Michigan also argues that the rationale for the transfer pricing standard and the 

preferential treatment provisions in the December 4 code derives from the ability of a utility to 

recoup losses from captive customers.  Energy Michigan requests that the Commission provide for 

waivers from these provisions where there is a showing that the non-Michigan utility that is 

affiliated with an alternative electric supplier is subject to restrictions equal to or greater than those 

in the December 4 code. 

 Energy Michigan states that the December 4 code would prohibit an alternative electric 

supplier from entering into supply arrangements with an affiliate.  Energy Michigan contends that 

this restriction is necessary only if the supplier is subject to rate regulation in Michigan. 

 Energy Michigan also includes an attachment, which discusses specific changes in the 

December 4 code. 
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 In its reply, Energy Michigan contends that restricting the code to only retail open access 

activities would prohibit most open access marketing activities in the Detroit Edison service 

territory.  According to Energy Michigan, this occurs because the Detroit Edison Electric Choice 

Tariff virtually mandates use of two unregulated entities to serve customers.  Energy Michigan 

argues that this problem can be eliminated by restricting application of the code to activities 

between rate regulated entities and non-rate regulated entities. 

 Energy Michigan contends that the proposal to exempt the sharing of all service functions 

would provide existing utilities with significant advantages in the marketplace. 

 Energy Michigan also contends that Detroit Edison’s proposed changes to the December 4 

code would remove virtually all restraints from the utility or its holding company regarding 

assistance to affiliates and would handicap alternative electric suppliers attempting to enter the 

market. 

 
ABATE 

 ABATE argues that the code of conduct should not be limited to “recognized retail markets” 

as Detroit Edison suggests.  In addition, ABATE disagrees with claims that the December 4 code 

is vague. 

 ABATE points out that Act 141 requires the Commission to establish a code of conduct to 

prevent cross-subsidization, information sharing, and preferential treatment and that no burden of 

proof was assigned to any particular party by Act 141.  ABATE contends that the voluminous 

record in this proceeding supports the Commission’s decision and the Commission has clear 

authority to establish the code mandated by Act 141.  ABATE argues that the plain language of 

Act 141 requires that the code apply to both regulated and unregulated services. 
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 ABATE argues that the Commission should reject the request by Consumers and MECA to 

continue activities prohibited by the code because they have traditionally engaged in such activity.  

Finally, ABATE argues that the limited exception requested by Consumers would have the effect 

of removing all service functions from the code. 

 
MAFC 

 MAFC argues that the petitions for rehearing do not raise any new allegations that the 

December 4 code is erroneous as a matter of law or has any unintended consequences that were 

not previously considered.  MAFC contends that almost all arguments advanced in the petitions 

were previously advanced in the petitioners’ briefs and addressed by the Commission. 

 MAFC argues that Act 141 requires that the code apply to all regulated and unregulated 

operations of utilities operating in Michigan and should not be restricted to just retail open access 

functions.  In addition, MAFC argues that the proposal to exempt out-of-state utilities and 

alternative electric suppliers from the code should be rejected because that would permit out-of-

state suppliers to subsidize unregulated ventures in Michigan. 

 MAFC argues that utilities should not be allowed to shift costs from their competitive ventures 

through the sharing of common corporate support services and notes that it had previously asked 

the Commission to impose structural separation to prevent cross-subsidization.  MAFC also 

contends that exemptions should not be used to permit utilities to engage in anti-competitive 

activities that would otherwise be prohibited by the code. 

 MAFC argues that the record in this proceeding is voluminous and fully supports the 

Commission’s decision.  MAFC also contends that the Commission should reject Detroit Edison’s 

claim regarding the burden of proof.  MAFC notes that Act 141 requires the Commission to 

establish a code that complies with the statute and does not assign a burden of proof to any party. 
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UP Utilities 

 UP Utilities contend that the 60-day deadline for filing compliance plans should be extended 

to 90 days. 

 UP Utilities support the proposal to limit the code to retail open access activities.  If the 

Commission decides to apply the code more broadly, then UP Utilities recommend that the code 

not apply to activities between two regulated affiliates or two unregulated affiliates. 

 Finally, UP Utilities support Detroit Edison’s and Consumers’ proposals to clarify the code 

provisions regarding sharing of services and employees. 

 
III. 

DISCUSSION 

Rehearing Standard 

 Rule 403 of the Commission’s Rules of Practice and Procedure, 1992 AACS, R 460.17403, 

provides that a petition for rehearing may be based on claims of error, newly discovered evidence, 

facts or circumstances arising after the hearing, or unintended consequences resulting from 

compliance with the order.  A petition for rehearing is not merely another opportunity for a party 

to argue a position or to express disagreement with the Commission’s decision.  Unless a party can 

show the decision to be incorrect or improper because of errors, newly discovered evidence, or 

unintended consequences of the decision, the Commission will not grant a rehearing. 

 In this proceeding, the petitioners have demonstrated that there are potentially significant 

unintended consequences arising out of the December 4 code.  Accordingly, the Commission 

grants rehearing and modifies that code to the extent discussed herein.  In all other respects, the 

petitions fail to meet the standard for rehearing and are denied. 
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Scope 

 Two issues regarding the scope of the code of conduct have been raised in the petitions for 

rehearing.  First, should the code apply to all affiliate relationships or just those between regulated 

and unregulated functions?  Second, should the code apply to all activities or just those directly 

related to retail open access? 

 Subsection 10a(4) of Act 141 provides: 

Within 180 days after the effective date of the amendatory act that added this 
section, the commission shall establish a code of conduct that shall apply to all 
electric utilities.  The code of conduct shall include, but is not limited to, measures 
to prevent cross-subsidization, information sharing, and preferential treatment, 
between a utility’s regulated and unregulated services, whether those services are 
provided by the utility or the utility’s affiliated entities.  The code of conduct 
established under this subsection shall also be applicable to electric utilities and 
alternative electric suppliers consistent with section 10, this section, and sections 
10b through 10bb. 
 

MCL 460.10a(4). 

 Act 141 sets forth three requirements for the code of conduct.  First, the code must include, at 

a minimum, measures to prevent cross-subsidization, information sharing, and preferential 

treatment.  Second, the relationship that the code must address is that between the utility’s 

regulated and unregulated services, whether those services are provided by the utility or its 

affiliates.  Third, the code must apply to both utilities and alternative electric suppliers, consistent 

with the remainder of Act 141. 

 Several petitions ask for clarification on the scope of the code as it relates to regulated and 

unregulated functions.  Act 141 expressly provides that the code is to address the relationship 

between regulated and unregulated services.  No mention is made of the relationship between two 

or more regulated services or between two or more unregulated services.  Moreover, these 

relationships do not raise the type of concerns that arise between regulated and unregulated 
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services.  When both regulated and unregulated services are provided, there can be an incentive to 

use regulated rates to subsidize unregulated services that are provided in a more competitive 

market, or use other means, such as preferential treatment, to provide the unregulated service 

offering with a competitive advantage.  The same incentive does not exist when both services are 

regulated or both are unregulated.  Thus, the Commission concludes that the code of conduct 

should apply only in instances where both regulated and unregulated services are provided and 

should not apply to those relationships involving only regulated services or only unregulated 

services. 

 Several petitions ask the Commission to find that the code of conduct should be limited to 

only retail open access activities.  In the December 4, 2000 order, the Commission analyzed the 

issue as follows: 

 The Commission concludes, from the language of the statute, that the Legislature 
intended the code of conduct to apply beyond activities in the retail open access 
market.  The language of subsection 10a(4) is broad in declaring that the code of 
conduct shall prevent subsidization, information sharing, and preferential treatment 
“between a utility’s regulated and unregulated services.”  The Commission does not 
view it as an oversight that the Legislature did not say “between a utility’s regulated 
electric services and retail open access services.”  In addition, the scope of the code 
was before the Legislature.  In that context, the use of expansive language about the 
scope of the code of conduct is a further indication that the Legislature did not 
intend to limit the scope to only retail open access. 
 

December 4, 2000 order, Case No. U-12134, pp. 9-10. 

 Despite the plain meaning of the statutory provision, two arguments are advanced that the 

code of conduct should be restricted to retail open access activities.  The first argument is that the 

purpose of Act 141 is to foster competition in the provision of electric supply.  While it cannot be 

doubted that the promotion of electric competition through retail open access is certainly an 

important purpose of Act 141, it is not the only purpose.  Act 141 lists five specific purposes, 

including improving opportunities for economic development in Michigan and promoting 
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financially healthy and competitive utilities in the state.  Electric utilities in Michigan are involved 

in a variety of activities beyond retail open access that affect economic development.3  Moreover, 

the utility can be financially impaired if these unregulated activities are subsidized by regulated 

utility revenues—exactly the kind of activity that the code of conduct is intended to prevent.  Thus 

it is clear that a broad code, rather than one limited only to retail open access, is consistent with the 

purposes stated in Act 141. 

 The second argument is that application of the code beyond retail open access would involve 

practical problems and reduce available economies of scale.  However, the arguments presented in 

this regard assume that the code would be applied to all regulated and unregulated relationships 

involving utilities and their affiliates.  As discussed above, the Commission has clarified that the 

code only applies to the relationship between regulated and unregulated service offerings.  A 

utility or alternative electric supplier may not utilize its regulated services to subsidize, provide 

competitively sensitive information, or grant preferential treatment to its unregulated affiliates.  

The petitioners have not demonstrated that this limited application of the code would be imprac-

tical to implement or would significantly reduce economies of scale. 

 Accordingly, the Commission finds that the code of conduct should apply to all relationships 

involving both regulated and unregulated services among electric utilities4 or alternative electric 

suppliers offering regulated services in Michigan and their affiliates. 

 

                                                 
3Some examples cited in the petitions for rehearing filed by the utilities include:  forestry 

services, appliance repair, sale of smoke and carbon monoxide detectors, and professional 
engineering services. 

 
4Natural gas utilities are covered by codes of conduct adopted by the Commission in other 

proceedings. 
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Utilities and Alternative Electric Suppliers 

 The petitions and responses raise the issue of whether the code should differentiate between 

utilities and alternative electric suppliers.  The December 4 code applied to both electric utilities 

and alternative electric suppliers, but not every provision applied equally to both.  For example, 

Section II-A provides that “[a]n electric utility shall not offer unregulated services or products 

except through one or more affiliates or through other entities within the existing corporate 

structure, such as divisions.”  This provision does not apply to alternative electric suppliers 

because the main business of an alternative electric supplier is to offer an unregulated service (i.e., 

unbundled electric generation under a retail open access program), whereas an electric utility’s 

main business is to sell regulated service (i.e., bundled electric generation, transmission and 

distribution service).  Prohibiting an alternative electric supplier from offering unregulated service 

would be, for all practical purposes, the equivalent of prohibiting it from engaging in its primary 

business.  Act 141 requires that the code apply to both electric utilities and alternative electric 

suppliers consistent with the various provisions of Act 141.  It would be inconsistent with Act 141 

for the code to prohibit alternative electric suppliers from carrying out their functions pursuant to 

that act.  Consequently, although the same code of conduct applies to both, not every provision of 

the code can logically be applied in an identical fashion to both.  The code of conduct attached as 

Exhibit A reflects this. 

 
Exemptions 

 Several parties argue that various provisions of the code lead to unreasonable results when 

applied to specific activities.  For example, MECA contends that the code should not apply to 

internet services and credit card operations because these only produce small amounts of revenue.  

Other examples include the obligations of contracts entered into before the effective date of the 
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code, appliance service programs, smoke alarm sales, fiber optic networking services, forestry 

services, etc.  The Commission is not prepared to rule on specific exemptions in a factual vacuum.  

The code permits electric utilities and alternative electric suppliers to request waivers from one or 

more provisions of the code upon a demonstration that the waiver will not inhibit the development 

or functioning of a competitive market.  That provision is sufficient to ensure that the code will not 

be applied in situations where it produces unreasonable results. 

 
Conflict with Federal Regulation 

 Detroit Edison argues that the code of conduct is pre-empted by the Federal Power Act 

because it encroaches upon the exclusive jurisdiction of the FERC.  According to Detroit Edison, 

“the FERC (1) concluded that it has exclusive jurisdiction over the rates, terms and conditions of 

unbundled retail transmission by electric utilities in interstate commerce, and (2) set forth a seven-

factor test to separate an electric utility’s transmission facilities from its local distribution 

facilities.”  Detroit Edison fails to explain how the code conflicts with these FERC determinations 

and no conflict is apparent.  The code does not set rates, terms, or conditions for transmission of 

electricity in interstate commerce.  In addition, this Commission has applied the FERC seven-

factor test to separate Detroit Edison’s transmission facilities from its distribution facilities and the 

FERC has concurred in that separation.  Moreover, Detroit Edison has now transferred its 

interstate transmission facilities determined pursuant to the seven-factor test to a separate affiliate 

(the International Transmission Company), so that the utility no longer has any such facilities 

subject to FERC jurisdiction.  Thus, the code does not conflict with any FERC rulings. 
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Conflict with Affiliate Guidelines 

 Detroit Edison argues that the pricing provisions for transactions with affiliates in the 

December 4 code conflicts with equivalent provisions for affiliate transactions adopted by the 

Commission in its order of May 3, 2000 in Case No. U-11916.  In the affiliate transaction 

proceeding, the Commission directed that services and supplies provided to utilities by 

unregulated affiliates shall be transferred at the lower of market price or 10% over fully allocated 

cost.  The December 4 code required that these transfers be at the lower of fully allocated cost or 

market price, which is clearly in conflict with the affiliate transactions requirement.  The code of 

conduct in Attachment A has been revised to be consistent with the affiliate transaction 

requirement. 

 
 The Commission FINDS that: 

 a. Jurisdiction is pursuant to 1909 PA 106, as amended, MCL 460.551 et seq.; 1919 PA 419, 

as amended, MCL 460.51 et seq.; 1939 PA 3, as amended, MCL 460.1 et seq.; 1969 PA 306, as 

amended, MCL 24.201 et seq.; and the Commission’s Rules of Practice and Procedure, as 

amended, 1992 AACS, R 460.17101 et seq. 

 b. The petitions for rehearing should be granted to the limited extent discussed in this order 

and denied in all other respects. 

 c. A code of conduct consistent with this order should be adopted. 

 
 THEREFORE, IT IS ORDERED that the code of conduct, attached as Exhibit A, is adopted. 

 
 The Commission reserves jurisdiction and may issue further orders as necessary. 
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 Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHIGAN  PUBLIC  SERVICE  COMMISSION 

 

 
/s/ Laura Chappelle      

                                                                          Chairman 
 
 ( S E A L) 
 

/s/ David A. Svanda      
                                                                          Commissioner 
 
 
 

/s/ Robert B. Nelson      
                                                                          Commissioner 
 
By its action of October 29, 2001. 
 
 
 
/s/ Dorothy Wideman    
Its Executive Secretary 



EXHIBIT A 

CODE OF CONDUCT t 

This code of conduct is intended to promote fair competition by establishing 
measures to prevent cross-subsidization, information sharing, and preferential treatment 
between the regulated and unregulated operations of electric utilities, alternative electric 
suppliers, and their affiliates. An electric utility or alternative electric supplier is 
prohibited from taking punitive action against any individual (including an employee) or 
entity who files a complaint with the electric utility, the alternative electric supplier, or 
the Commission, or otherwise causes an alleged violation of this code of conduct to come 
to the attention of the Commission. 

I. Applicability 

This code applies to all electric utilities as defined by MCL 460.562 and to 
alternative electric suppliers, as defined by MCL 46O.lOg, who, together with their 
affiliates, provide regulated services in Michigan and unregulated services. As used in 
this code of conduct, a service is “regulated” if the commission has authority to set the 
price for the service as of the effective date of this code. 

II. Separation 

An electric utility or alternative electric supplier that offers, itself or through its 
affiliates, both regulated and unregulated services shall do so with the structural or 
functional separation needed to prevent cross-subsidization, information sharing, and 
preferential treatment between the regulated and unregulated services. This includes, but 
is not ‘limited to, the following: 

A. An electric utility shall not offer unregulated services or products except 
through one or more affiliates or through other entities within the corporate 
structure, such as divisions. 

B. An electric utility’s or alternative electric supplier’s regulated services shall 
not subsidize in any manner, directly or indirectly, the unregulated business of 
its affiliates or other separate entities. 

C. An electric utility or alternative electric supplier shall maintain its books and 
records separately from those of its affiliates or other entitips within its 
corporate structure. An electric cooperative offering unregulated services 
shall maintain an accounting system that allocates costs between its regulated 
and unregulated ventures on a fully allocated embedded cost basis, and any 
transfers of services, products, or property must be in compliance with the 
provisions of Section III, paragraph C. 

D. An electric utility or alternative electric supplier and its affiliates or other 
entities within its corporate structure shall not share facilities, equipment, or 
operating employees, but may share computer hardware and software with 
documented protection to prevent discriminatory access to competitively 
sensitive information. 

-l- 



E. An electric utility’s or alternative electric supplier’s operating employees and 
the operating employees of its affiliates or other entities within its corporate 
structure shall function independently of each other and maintain separate 
offices. 

F. An electric utility or alternative electric supplier shall not finance or co-sign 
loans for affiliates. 

G. An electric utility may transfer employees between the electric utility and any 
of its affiliates or other entities within the corporate structure as long as the 
electric utility documents those transfers and files semi-annually with the 
Commission a report of each occasion on which an employee of the electric 
utility became an employee of an affiliate or other entity within its corporate 
structure and/or an employee of an affiliate or other entity within its corporate 
structure became an employee of the electric utility. 

H. An electric utility and its affiliates or other entities within the corporate 
structure and an alternative electric supplier and its affiliates or other entities 
within the corporate structure offering both regulated and unregulated services 
or products in Michigan shall not engage in joint advertising, marketing, or 
other promotional activities related to the provision of regulated and 
unregulated services, nor shall they jointly sell regulated and unregulated 
services. 

I. An electric utility or alternative electric supplier offering regulated service in 
‘Michigan shall not suggest that it will provide any customer with preferential 
treatment or service by doing business with the electric utility or the altema- 
tive electric supplier, affiliates, or other entities within the corporate structure 
offering unregulated services or products, nor shall the electric utility or 
alternative electric supplier suggest that any customer will receive inferior 
treatment or service by doing business with an unaffiliated supplier. 

J. An electric utility or alternative electric supplier offering regulated service in 
Michigan shall not condition or otherwise tie the provision of a regulated 
service or the availability of discounts, rates, other charges, fees, rebates, or 
waivers of terms and conditions for regulated service to the taking of any 
unregulated goods or services from the electric utility or alternative electric 
supplier, affiliates, or other entities within the corporate structure. 

K. An electric utility or alternative electric supplier offering regulated service in 
Michigan shall not allow its affiliates to use its logo unless the affiliate 
includes, in a clearly visible position and easily readable by customers, the 
following statement: 

“(Affiliate name) is not regulated by the Michigan Public Service 
Commission.” 
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L. If an electric utihty, its affiliate, or other entity within the corporate structure 
offers an unregulated service, any use of its logo shall include, in a clearly 
visible position and easily readable by customers, the following statement: 

“(Service) is not regulated by the Michigan Public Service Commission.” 

M. None of the provisions of this code shall be interpreted to require a 
cooperative electric utility or an independent investor-owned utility with 
fewer than 60 employees to maintain separate facilities, operations, or 
personnel, used to deliver electricity to retail customers, provide retail electric 
service, or to be an alternative electric supplier. 

III. Discrimination 

An electric utility or alternative electric supplier that offers, itself or through its 
affiliates, both regulated and unregulated services shall not unduly discriminate in favor 
of or against any party, including its affiliates. This includes, but is not limited to, the 
following: 

A. An electric utility or alternative electric supplier that offers, itself or through 
its affiliates, both regulated and unregulated service shall not provide any 
affiliate or other entity within its corporate structure, preferential treatment or 
any other advantages that are not offered under the same terms and conditions 
and contemporaneously to other suppliers offering services or products within 
the same service territory or to customers of those suppliers. This provision 
includes, but is not limited to, all aspects of the electric utility’s or alternative 
electric supplier’s service, including pricing;,responsiveness to requests for 
service or repair, the availability of firm and interruptible service, and 
metering requirements. 

B. If an electric utility provides to any affiliate or other separate entity, or 
customers of an affiliate or other separate entity within its corporate structure, 
a discount, rebate, fee waiver, or waiver of its regulated tariffed terms and 
conditions for services or products, it shall contemporaneously provide notice 
of and offer the same discount, rebate, fee waiver, or waiver to all alternative 
electric suppliers operating within the electric utility’s service territory or all 
alternative electric suppliers’ customers. 

C. If an electric utility or alternative electric supplier offering regulated service in 
Michigan provides services, products, or property to any affiliate or other 
entity within the corporate structure, compensation shall be based upon the 
higher of fully allocated embedded cost or market price. If an affiliate or 
other entity within the corporate structure provides services, products, or ; 
property to an electric utility or alternative electric supplier offering regulated 
service in Michigan, compensation for services and supplies shall be at the 
lower of market price or 10% over fully allocated embedded cost and transfers 
of assets shall be based upon the lower of fully allocated embedded cost or 
market price. 
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D. If an electric utility provides a customer or potential customer with the names 
of its affiliates or other entities within the corporate structure that are alterna- 
tive electric suppliers, it shall do so only by distributing their names along 
with the names of all licensed alternative electric suppliers. 

E. An electric utility or alternative electric supplier offering regulated service in 
Michigan shall not provide information or consultation to an affiliate or other 
entity within the corporate structure offering unregulated electric service in 
Michigan regarding a potential business arrangement between that affiliate or 
other entity within the corporate structure and a potential customer. 

F. An electric utility or alternative electric supplier offering regulated service in 
Michigan shall not refer a customer or potential customer to an affiliate or 
other entity within the corporate structure offering unregulated electric service 
in Michigan, nor steer a potential customer away from a non-affiliated entity 
offering unregulated electric service in Michigan, nor shall the electric utility 
or alternative electric supplier offering regulated service in Michigan provide 
a customer or potential customer with advice or assistance regarding the 
selection of or relationship with an affiliate, other entity within the corporate 
structure, or other service provider offering unregulated electric service in 
Michigan. 

IV. Disclosure of Information 

Information obtained by an electric utility or alternative electric supplier in the 
course of conducting its regulated business in Michigan shall not be shared directly or 
indirectly with its affiliates or other entities within its corporate structure unless that same 
information is provided to competitors operating in the state on the same terms and I 
conditions and contemporaneously. This provision includes, but is not limited to, the 
following: 

A. Customer specific names and addresses shall not be provided to an affiliate or 
other entity within the corporate structure unless the same information is 
offered on the same terms and conditions, and contemporaneously, to all 
competitors. 

B. Customer specific consumption or billing data shall not be provided to any 
affiliate or other entity within the corporate structure or alternative electric 
supplier without prior written approval of the customer. Once each calendar 
year a request for up to 12 months of historic usage or billing data may be 
made at no cost. 

C. If an electric utility or alternative electric supplier offering regulated service in 
Michigan provides non-customer specific, or aggregated, customer informa- 
tion to its affiliate or other entity within its corporate structure, it must offer 
the same information on the same terms and conditions, in the same form and 
manner, and contemporaneously to all competitors. 
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D. An electric utility shall not provide its affiliates or other entities within its 
corporate structure with information about the distribution system, including 
operation and expansion, without offering the same information under the 
same terms and conditions, in the same form and nianner, and 
contemporaneously to all licensed alternative electric suppliers. 

E. An electric utility or alteqative electric supplier offering regulated service in 
Michigan shall not provide any information received from or as a result of 
doing business with a competitor to an affiliate or other entity within its 
corporate structure without the written approval of the competitor. 

V. Electric Utilitv - Alternative Electric Supplier Relationship 

Except for instances covered by Section lOa(3) of 2000 PA 141 or other instances 
approved by the Commission, an electric utility shall not in any way interfere in the 
business operations of an alternative electric supplier. This provision includes, but is not 
limited to, the following: 

A. An electric utility shall not give the appearance in any way that it speaks on 
behalf of any alternative electric supplier. 

B. An electric utility shall not interfere in any manner in the contractual 
relationship between the alternative electric supplier and its customers unless 
such involvement is clearly permitted in the contract between the customer 
and the alternative electric supplier or in tariffs approved by the Commission. 

VI. Compliance Plans 

Each electric utility or alternative electric supplier shall file a code of conduct 
compliance plan within 60 days of the order on rehearing on this code of conduct by the 
Commission. The compliance plan shall: 

A. Designate a corporate officer of the electric utility or alternative electric 
supplier who will oversee compliance with the code of conduct and be 
available to serve as the Commission’s primary contact regarding compliance 
with the code. 

B. Include an affidavit signed by the designated corporate offi’cer certifying that 
the electric utility or alternative electric supplier will comply fully with the 
code of conduct. 

C. Include a clear organization chart of the parent or holding company showjng 
all regulated entities and affiliates and a description of all services and ’ 
products provided between the regulated entity and its affiliates. 

The electric utility or alternative electric supplier shall file revisions to its 
compliance plan needed to keep the information contained therein current. 
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In the compliance filing, the electric utility or alternative electric supplier may 
request a waiver from one or more provisions of this code of conduct. The electric utility 
or alternative electric supplier carries the burden of demonstrating that such a waiver will 
not inhibit the development or functioning of the competitive market. 

VII. Oversight, Enforcement, and Penalties 

A. 

B. 

C. 

D. 

An electric utility or alternative electric supplier shall maintain documentation 
needed to investigate compliance with the code of conduct. All documenta- 
tion shall be kept at a designated company office in Michigan. The electric 
utility or alternative electric supplier shall make this information available for 
review upon request by the Commission or its Staff. The designated officer 
will either be available or make personnel available who are knowledgeable to 
respond to inquiries by the Commission or its Staff regarding compliance with 
the provisions of the code of conduct. 

The electric utility or alternative electric supplier shall use a documented 
dispute resolution process separate from any process that might be available 
from the Commission. This dispute resolution process shall address 
complaints arising from application of the code of conduct. The electric 
utility or alternative electric supplier shall keep a log of all complaints, 
including: (1) the name of the person or entity filing the complaint, (2) the 
date the complaint was filed, (3) a written statement of the nature of the 
complaint, and (4) the results of the resolution process. 

Each electric utility or alternative electric supplier shall file an annual report 
with the commission surnmarizing the number and types of complaints 
received and their resolution. 

Penalties for violations of the code of conduct will be as provided in Section 
1Oc of the Customer Choice and Electricity Reliability Act, MCL 460.10~. 
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