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PROPOSAL FOR DECISION

PROCEDURAL HISTORY

This is a proceeding held pursuant to the authority granted in Section 5(2) of 1970 PA 169,
as amended, MCL 399.205(2), the Local Historic Districts Act (Act 169) and 1969 PA 306,
as amended, MCL 24.101 et seq., the Administrative Procedures Act (APA).

The purpose of this review is to examine Petitioner Jerzy Aniszczyk's July 21, 2015 appeal
of a Notice of Denial issued by Respondent City of Grand Rapids Historic Preservation
Commission on June 8, 2015.

A hearing was held on October 22, 2015. Jerzy Aniszczyk represented himself.
Thomas Forshee, Assistant .City Attorney for Grand Rapids, represented the City of
Grand Rapids Historic Preservation Commission. Ronda Baker testified as a witness for
the Commission.

ISSUES AND APPLICABLE LAW

The issue is whether Respondent properly denied Petitioner's request to retain windows
already installed, pursuant to federal and state standards.
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SUMMARY OF EXHIBITS

Petitioner Exhibits:

Exhibit 1 Photograph of Current House Front
Exhibit 2 Photographic Copy of Original House

Respondent Exhibits:

Exhibit A Historic Preservation Commission Meeting Minutes June 3, 2015
Exhibit B Notice of Denial from Commission to Jerzy Aniszczyk
Exhibit C Packet Including Application for Certificate of Appropriateness,

Photographs and Historic Preservation Specialist Summary Report
Exhibit D Case History
Exhibit E Federal and Local Standards

FINDINGS OF FACT

1. In 1999, the Grand Rapids Historic Preservation Commission (Commission)
designated the Fairmont Square. neighborhood, of mostly residential properties
built between 1900 and 1925, an historic district. Properties that had been altered
prior to the designation were allowed to stay as is.

2. In September 2013 a Fairmont district home located at 323 Hollister Ave., S.E.,
was put up for sale. The Commission issued a general information letter to the
seller's realtor regarding the historic designation.

3. Jerzy Aniszczyk purchased the Hollister Ave. home. Prior to the purchase, an
inspector noted that there were issues, including rotting wood and energy
efficiency with a number of windows in the home. Mr. Aniszczyk had
Wallside Windows come and give replacement estimates. The purchase of the
home was recorded in January 2014. At no time during negotiations for the
purchase, did relators, the inspector or anyone from the window contractor
indicate to Mr. Aniszczyk that the home was subject to historic designation
restrictions on updating windows. When he bought the home, the home's exterior
had been completely resided in vinyl and a number of vinyl windows that were not
original to the home had been installed. Mr. Aniszczyk made the decision to
replace nine remaining wooden windows with more efficient vinyl windows that
enhanced safety and made the esthetics of the home more consistent. One
original wooden window was left as is because Mr. Aniszczyk was considering
closing that opening in the future.
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4. Exhibit 1 is a photograph of the front, street-side, of the home as it exists today.
Exhibit 2 is a photo copy of the home in its original condition with other lot/land
descriptions of the property. Exhibit C contains additional photographs of the
sides of the home, which when compared with the original structure, show that
the exterior of the home has been substantially altered by vinyl siding, the
removal of columns and an upper level balcony, front upperwindows of a different
shape and number and removal of a chimney. Exhibit C also shows newer vinyl
windows existing at the time the house was designated historic.

5. During an area inspection in January 2015, historic district staff noted that there
were wooden windows that had been replaced with vinyl windows, subsequent to
historic status, without a Certification of Appropriateness having been granted by
the Commission. Mr. Aniszczyk was given notice that he had until May 21, 2015,
to return nine vinyl windows back to approved wood windows. He appealed.

6. At a Commission meeting held on June 3, 2015, Mr. Aniszczyk appeared and
presented his rationale for keeping all of the home's windows as they currently
exist.

7. On June 8, 2015, the Commission issued a Notice of Denial (Exhibit B) which
approved retention of all vinyl windows except the 9 replaced by Mr. Aniszczyk.
The Notice of Denial granted finro years, per side, for Mr. Aniszczyk to replace the
nine windows with approved wood windows, including at least one window that
previously had a mutin pattern that was original to the home. The denial letter
cites Secretary of the Interior's Standards 2, 5 and 6, as the basis for denial.

8. The June 3, 2015, Commission meeting minutes indicate there was a discussion
in which at least one member acknowledges that a disservice was done to the
homeowner in not being informed of the historic renovation requirements of his
property by the realtors, sellers or inspectors. The Commission also recognized
that a number of renovations and replacements to the historic character of the
home, including the majority of the windows, occurred before the area was
designated historic. There was further recognition that these previous changes
had already substantially "degraded" the character and contribution of the
structure as historic. Although there is a statement in the minutes that "The
Commission has already determined that the building is contributing and ...the
windows that were removed were contributing features to the building" there is no
discussion of what makes the house ̀contributing'. There was an agreement by at
least finro members that the wood windows were actually "the last contributing
feature of the home". Ultimately, a motion to require that all of the new vinyl
windows be restored to wood was passed. (Exhibit A).

9. Rhonda Baker, the Commission's Historic Preservation Specialist, indicated that
whether a home is deemed a contributing resource is based on considerations
such as the era, style or features of a building.
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CONCLUSIONS OF LAW

Section 5(2) of Act 169 permits an appeal to the State Historic Preservation Review Board
(Review Board). This section also provides that the Review Board may affirm, modify, or
set aside a local commission's decision. Relief should be given where Respondent has
acted in an arbitrary or capricious manner, has exceeded its legal authority, or committed
some other substantial or material error of law. Conversely, where Respondent has acted
properly, its decision should be affirmed.

Petitioner has the burden of proof to show Respondent's decision should be modified or
reversed.

Section 5(3) of Act 169 provides in pertinent part:

(3) In reviewing plans, the commission shall follow the United States
secretary of the interior's standards for rehabilitation and guidelines for
rehabilitating historic buildings, as set forth in 36 C.F.R. part 67... The
commission shall also consider all of the following:

(a) The historic or architectural value and significance of the resource
and its relationship to the historic value of the surrounding area.

(b) The relationship of any architectural features of the resource to
the rest of the resource and to the surrounding area.

(c) The general compatibility of the design, arrangement, texture, and
materials proposed to be used.

(d) Other factors, such as aesthetic value, that the commission finds
relevant

Respondent's June 8, 2015 Notice of Denial cites Standards 2, 5 and 6 of 36 C.F.R. as the
basis for denying the homeowner's request to keep his windows as is. These standards
provide:

(2) The historic character of a property shall be retained and preserved.
The removal of historic materials or alteration of features and spaces
that characterize a property shall be avoided.

(5) Distinctive features, finishes, and construction techniques or examples
of craftsmanship that characterize a historic property shall be
preserved.
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(6) Deteriorated historic features shall be repaired rather than replaced.
Where the severity of deterioration requires replacement of a distinctive
feature, the new feature shall match the old in design, color, texture,
and other visual qualities and, where possible, materials. Replacement
of missing features shall be substantiated by documentary, physical, or
pictorial evidence.

Standard No. 2 states that property shall be retained and preserved, and the removal or
alteration of features shall be avoided. At the meeting to consider the homeowner's
appeal, the Commission seemed to acknowledge that the property's historic character had
not been retained or preserved in substantive ways before it was designated historic, and
long before Mr. Aniszczyk bought it. Before and after pictures show all of the exterior
siding and most of the windows had been replaced with modern vinyl. Changes to the
entire front of the house, which the Commission is not seeking to reverse, have eliminated
the possibility that the esthetic of the home's exterior will substantively match other
preserved properties in the neighborhood. In fact, the removal of wooden windows by
Mr. Aniszczyk resulted in an esthetic that matched the home as it had become before the
historic designation. Commissioner comments supporting restoring a few windows to their
original state appear to be more concerned with individual features than the overall esthetic
of the home as an example of the period sought to be retained.

The comment by one Commissioner implying that allowing a homeowner to make the
home consistent with the home he purchased is a ̀slippery slope' seems directed more
towards a fear that other homeowners may not get the necessary pre-approval for changes
than protecting the historic character of the Hollister street home. No persuasive argument
was made to support a conclusion that keeping a few original windows on what has
essentially become a modern home, maintains the historic character of the home.

Standard No. 5 states that features that characterize a historic property shall be preserved.
Again, after appearing to acknowledge that the vast majority of what would characterize the
outer structure of the Hollister property as historic no longer exists, and agreeing .that a
large number of newer vinyl windows consistent with the newer vinyl facade could remain,
the Commission inexplicably decided that a consistent exterior was not of importance,
rather there needed to be at least one older mutin window on the new facade and a few
more older wooden windows scattered about on the sides of the newer facade. Looking at
the old print of the original home (Exhibit 2), it is hard to see how the changes the
Commission is demanding of the homeowner will restore it to its historic character.

Standard No. 6 refers to repairing deteriorated historic features rather than replacing them.
However, interpreting this requirement in a vacuum is unrealistic. For a home such as the
Hollister street property, that had already gone through a wholesale replacement of the
exterior and the majority of its windows prior to becoming part of a historic neighborhood, it
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makes little practical sense to tell a homeowner his house should stand out as a modern
house with a few inconsistent historic features for the sake of preserving a feature that was
consistent with a property that no longer exist. The exterior of this home is no longer a
historic resource for all intents and purposes as evident by both Petitioner and Respondent
photographs.

Further, Act 169 directs consideration of the relationship of any architectural features of the
resource to the rest of the resource and to the surrounding area, the general compatibility
of the design, arrangement, texture, and materials proposed to be used and other factors,
such as aesthetic value. When looking at all of the evidence, especially the photographic
evidence, of the property at issue, the Petitioner Jerzy Aniszczyk has met his burden of
establishing that the window changes he made were appropriate in relation to the
architectural features of the existing home, the compatibility of materials with the vast
majority of the existing home and the aesthetic value of the home.

In light of how incongruous the resulting home would be if Petitioner were required to
restore a few wooden windows in an otherwise vinyl sided and vinyl windowed home, the
decision of the Commission appears somewhat arbitrary and capricious. It reflects an
absence of consideration of, or adjustment to, the principles articulated in Act 169 and the
Secretary of Interior's Standards which are geared toward retaining historic resources
within the context of the historic property or neighborhood at issue.

"A ruling is arbitrary and capricious when it lacks an adequate determining principle,
when it reflects an absence of consideration or adjustment with reference to
principles, circumstances or significance, or when it is freakish or whimsical."
Wescott v Civil Sery Comm'n, 298 Mich.App. 158.162 (2012).

Based on the record presented, I recommend Respondent's decision be reversed.

RECOMMENED DECISION

recommend the Review Board reverse Respondent's June 8, 2015 decision.

Renee A. Ozburn
Administrative Law Juc~`ge
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EXCEPTIONS

The parties may file Exceptions to this Proposal for Decision within 21 days after it is
issued and entered. An opposing party may file a response within 14 days after initial
Exceptions are filed. All Exceptions and Responses to Exceptions must be filed with the
State Historic Preservation Review Board, by submission to the:

Michigan State Housing Development Authority
Attention: Scott M. Grammer
702 West Kalamazoo Street

P.O. Box 30740
Lansing, Michigan 48909

All filings must also be served on all other parties to the proceeding.
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PROOF OF SERVICE

hereby state, to the best of my knowledge, information and belief, that a copy of the
foregoing document was served upon all parties and/or attorneys of record in this matter by
Inter-Departmental mail to those parties employed by the State of Michigan and by
facsimile and/or by mailin~q same to them via first class mail, at their respective addresses
as disclosed below this 7 day of December,. 20x.5.

Bev Hague /
Michigan Administra~i e Hearing System

City of Grand Rapids Historic Preservation Commission
Rhonda Baker, Historic Preservation Specialist
1120 Monroe Avenue, NW
Grand Rapids, Michigan 49503

Jerzy Aniszczyk
3725 Kockville
Saginaw, Michigan 48604

Laurie Kelly
State Historic Preservation Review Board
735 East Michigan Avenue
Lansing, Michigan 48912
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