STATE OF MICHIGAN
RuTH JOHNSON, SECRETARY OF STATE

DEPARTMENT OF STATE
LANSING

Date: April 22, 2016

To: Members of the Board of State Canvassers

From: Christopher M. Thomas, Secretary of the Board of State Canvassers
Subject:  Two Procedures for Review

There are two procedures for your review and consideration, should the Board wish to take
action at its meeting on Monday, April 25, 2016.

The first procedure addresses how a petition campaign would go about rebutting signatures
presumed to be stale and void under the Board’s current policy. While we inform all new
petition campaigns of the 180-day requirement, we have not spelled out how the presumed stale
and void petition entries would be rebutted. A procedure has been developed providing guidance
to petition campaigns on rebutting the entries. It should be noted that city, township and county
clerks would be relying on the Qualified Voter File (QVF) to verify both prongs of the Board’s
procedure. The campaigns would seek out the appropriate clerk to complete an affidavit or
certification, as required by the procedure, and the clerk would rely on the QVF as the basis for
the affidavit or certification.

The second procedure would revise the Board’s 1986 procedure by eliminating the need to seek
affidavits or certifications from city, township or county clerks. The petition campaigns would be
required to submit an Electronic Rebuttal Submission when filing the petition to rebut the
presumption that specific entries are stale and void. The campaigns would compare their stale
and void entries with QVF to determine whether the signer was registered on the date the petition
was signed and within the 180 day period. Affidavits would be required of each person
comparing the petition entries to the QVF and adding names to the Electronic Rebuttal
Submission. As with the current procedure, the Bureau of Elections staff would verify what the
campaign submits.

The proposed revision of the Board’s policy has had robust discussions at five Board meetings
held on December 3 and December 14, 2015 and January 14, March 7 and March 24, 2016. In
addition, 18 individuals representing a wide variety of organizations have provided written
comments to the Board concerning the proposed revisions to the 1986 procedure. The individuals
are:

George Bartnick Gary Gordon John Anthony La Pietra
Phil Bellfy Mark Grebner Thomas Lavigne

Ellis Boal John Griffin Kevin McCaffery

Neal Bush Jeffrey Hank Erin McDonough
David Cahill James Holcomb John Pirich

Alan Fox LuAnn Kozma Mark Schauer

The comments are very much appreciated and assisted the staff in fashioning the proposal that is

submitted today for your consideration.
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Guidance on How to Rebut the Presumption that
A Signature Is Stale and Void Under Current
State Board of Canvassers’ Policy

Law and Policy

In 1986 the State Board of Canvassers adopted a policy to implement MCL 168.472a which
states:

“It shall be rebuttably presumed that the signature on a petition that proposes an
amendment to the constitution or is to initiate legislation, is stale and void if the
signature was made more than 180 days before the petition was filed with the
office of the secretary of state.”

The Board’s policy places the burden to rebut the presumption on the petition filer through a
two-step requirement that demonstrates the petition signer, who signed the petition more than
180 days before the petition was filed, was (1) a registered voter at the time of signing the
petition and (2) a registered voter during the 180 period.

The motion adopted by the Board specifically spells out the rebuttal policy:

“Mr. Bransdorfer stated that it had been moved that the proponent of an initiative
petition could rebut the presumption posed by MCL 168.472a by

(1) Proving that the person who executed the signature was properly
registered to vote at the time the signature was executed and

(2) Proving with an affidavit or certificate of the signer or appropriate
clerk that the signer was registered to vote in Michigan within the ‘180
day window period’ and further, that the presumption posed under MCL
168.472a could not be rebutted through the use of a random sampling
process.

Mr. Gnodtke assented that his motion was properly stated. Mr. Bransdorfer
supported the motion and it carried 4-0.”

Minutes of the Board of State Canvassers meeting held August 8, 1986.

The 180 day petition circulation requirement is clearly stated in the document given to all
petition campaigns at the time they initiate contact with the Bureau of Elections to have their
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petition approved as to form by the State Board of Canvassers. This is found on page 3 of the
publication, “Sponsoring a Statewide Initiative or Referendum Petition.”

Rebuttal Procedure

The procedure to implement the two-step rebuttal process is:

Step 1: Entries on petition more than 180 days before the date the petition is filed. Proof
is necessary to demonstrate that the signer was a registered voter on the date the petition
was signed. Acceptable proofs are:

a. Copy of a voter registration record, which may come from the Qualified Voter
File or a clerk’s master file; or,

b. Affidavit of an appropriate clerk, which may be a city, township or county
clerk depending upon the signer’s jurisdiction of residence.

Step 2: Registration status of the pre-180 day signers during the 180 day period. By its
wording, the policy directs Step 2 to verify that the signer was registered within the 180
day period by:

a. A certificate of the appropriate clerk or the petition signer; or
b. An affidavit of the appropriate clerk or the petition signer.

Similar to Step 1, a city, township or county clerk may execute the certificate or affidavit,
depending on the signer’s jurisdiction of residence.

Further, Step 1 and Step 2 may be satisfied by an affidavit from either the signer’s city or
township clerk or the signer’s county clerk. Multiple entries may be addressed by a single
appropriate clerk in one document. See attached sample document.

The Process

The petition filer must submit petition entries requiring rebuttal and all supporting documents to
the Bureau of Elections at the time the petition is filed. No subsequent submissions will be
accepted. The following are required:

a. All petition sheets on which petition entries are submitted for rebuttal must be
segregated from petition sheets containing no entries to be rebutted.

b. All sheets containing entries to be rebutted must be numbered in the lower left hand
corner.

c. A master list in sheet number/line number order must be created to specify all entries
to be rebutted. This file shall be an electronic file, such as Excel or Access.

d. A document file must be created in sheet number number/line number order
containing the necessary documents to satisfy both Step 1 and Step 2 and clearly
identifying each document with the Step it addresses.
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Staff Proposal to Revise the 1986 Board of State Canvassers’ Policy for Rebutting the
Presumption that Petition Entries Affixed More than 180 Days
Before an Initiative Petition is Filed Are Stale and Void

Based on a request to the Board of State Canvassers, the staff has prepared a revision to the
Board’s 1986 procedure for rebutting the presumption that signatures affixed on an initiative
petition more than 180 days before the petition is filed are stale and void. The revised procedure
alters only the means by which the rebuttal is accomplished, not the requirement that the signer
must be properly registered to vote when signing the petition and within the 180 day circulation
period.

Law and Current Procedure
Under section 472a of the Michigan Election Law (MEL), MCL 168.472a,

“It shall be rebuttably presumed that the signature on a petition that proposes an
amendment to the constitution or is to initiate legislation, is stale and void if the signature
was made more than 180 days before the petition was filed with the office of the
secretary of state.”

In 1986, the Board of State Canvassers unanimously adopted the following procedure for
rebutting the statutory presumption that a signature on a petition which proposes an amendment
to the constitution or to initiate legislation is stale and void if made more than 180 days before
the petition was filed:

“[TThe proponent of an initiative petition could rebut the presumption posed by MCL
168.472a by:

(1) Proving that the person who executed the signature was properly registered to
vote at the time the signature was executed and

(2) Proving with an affidavit or certificate of the signer or appropriate clerk that
the signer was registered to vote in Michigan within the ‘180 day window period’
and further, that the presumption posed under MCL 168.472a could not be
rebutted through the use of a random sampling process.”

Minutes of the Board of State Canvassers meeting held August 8, 1986.

RICHARD H. AUSTIN BUILDING * 4TH FLOOR °* 430 W. ALLEGAN * LANSING, MICHIGAN
48918www.Michigan.gov/sos * (517) 373-2510




Justification for Revision of Current Procedure

At the time that the 1986 policy was implemented, voter registration records were maintained
exclusively by the clerks of Michigan’s 1,500 cities and townships and no countywide or
statewide voter registration file existed. The only method then available for confirming a
signer’s status as a registered voter was to inquire with the local clerk and/or arrange for an
inspection of the clerk’s registration records.

Today, the statewide Qualified Voter File (QVF) lists all individuals who are registered to vote
in Michigan, including their names, current addresses, address histories, and other identifying
information. The Bureau of Elections is able to provide this information upon request. The QVF
by law is the official file of Michigan registered voters and is required to be used by the Board
when canvassing an initiative petition to amend the Constitution or initiate a law or a referendum
petition.

The revised procedure dispenses with the requirement to obtain an affidavit or certification from
the clerk or signer, and replaces it with an affidavit(s) of the petition sponsor’s representatives
indicating that the presumption has been rebutted as to specific signatures based on the affiant’s
review of the QVF. Each person involved in comparing stale and void petition signatures with
the QVF and adding those names to the Electronic Rebuttal Submission when the presumption
appears to be rebutted must execute an affidavit.

Revised Procedure — Proposal

In order to rebut the statutory presumption that a signature affixed to an initiative or
constitutional amendment petition more than 180 days prior to the date of filing is stale and void,
the petition sponsor shall do all of the following at the time the petition is filed:

1. Separate and number all of the sheets that include signatures gathered earlier than 180
days prior to the date of filing from the remainder of the filing. The sheets containing
entries to be rebutted shall be numbered in the lower left hand corner of each petition
sheet.

2. Submit an Electronic Rebuttal Submission that is organized in the same order as the
petition sheets subject to rebuttal are numbered. The Electronic Rebuttal Submission
shall contain the data elements stated below.

3. Submit an affidavit executed by each individual who reviewed the signers’ QVF
records, attesting that (a) the affiant personally reviewed each signer’s QVF record,
(b) the affiant has included only those petition entries in the Electronic Rebuttal
Submission where the comparison with QVF establishes that the voter was registered
to vote at the time of signing and within 180 days prior to the date of filing and
identifies specific entries by page and line number where the signer meets both
criteria, and (¢) the affiant has excluded petition entries in the Electronic Rebuttal
Submission that have not been rebutted through the comparison with the QVF.

The petitioner attempting to rebut the presumption that petition entries are stale and void must
provide an Electronic Rebuttal Submission containing all of the following information for each



voter involved:
e The QVF Voter ID. (This is not the driver’s license number.)

e The first name, middle name or initial and last name of each signature subject to rebuttal.
(Each data element should be separately fielded.)

e Year of birth.

e Full street address of voter when signed. (Each data element should be separately
fielded.)

e County or city/township of registration.
e Date petition was signed.
e Petition Sheet Number and Line Number.

This data shall be provided in an electronic form at the time the petition is filed. The Electronic
Rebuttal Submission shall be in a format prescribed by the Bureau of Elections. The electronic
format shall be submitted to the Bureau of Elections for approval before being used to compile
petition entries to be rebutted. It may be provided in an Excel spreadsheet, in a .csv file or in a
comma delimited text file. Due to the extremely short time period provided to canvass a
petition, an Electronic Rebuttal Submission that does not adhere to the requirements of
this procedure shall be rejected.

Before the rebuttal process may begin, the petition sponsor shall request a copy of the QVF that
contains voter history from the Bureau of Elections. The request shall specify the first day on
which a signature was gathered or the date the Board of State Canvassers approved the petition
as to form, whichever is earlier, and estimate the date the petition will be filed.



Name of petition drive: Petition submission date:

Petitioner's Line Rebutted .. Registered on Signing  Registered within the 180
Sheet Number Number signer's name Signing Date Date days prior to submission Notes
1 Voter Name 00/00/0000 YES YES
2 Voter Name 00/00/0000 NO NO
3 Voter Name 00/00/0000 YES YES
4 Voter Name 00/00/0000 NO NO
5 Voter Name 00/00/0000 YES YES
6 Voter Name 00/00/0000 YES YES
7 Voter Name 00/00/0000 NO NO
8 Voter Name 00/00/0000 YES YES
9 Voter Name 00/00/0000 NO NO
10 Voter Name 00/00/0000 YES YES
11 Voter Name 00/00/0000 YES YES
12 Voter Name 00/00/0000 NO NO
13 Voter Name 00/00/0000 YES YES
14 Voter Name 00/00/0000 NO NO
15 Voter Name 00/00/0000 YES YES
AFFIDAVIT

STATE OF MICHIGAN, COUNTY OF

The undersigned, , being duly sworn, hereby deposes and says:

1. 1am over the age of 18 and am a resident of the State of Michigan. | have personal knowledge to the facts herein, and, if called as a witness, could testify completely thereto.

2. | suffer no legal disabilities and have personal knowledge of the facts set forth below.
3. I have reviewed and entered the status of the above listed petition signature/s using the Qualified Voter File and/or Voter Master Card File.

By signing this affidavit, | declare that, to the best of my knowledge and belief, the information herein is true, correct and complete.

Signature of the person who verified the signatures

NOTARY ACKNOWLEDGEMENT

Subscribed and sworn to before me on the day of , 20 . Name of Notary

Signature of notary public Notary Public, State of Michigan, County of

Acting in the County of My commission expires




