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STATE TREASURY BUILDING 

August  24, 1989 

Thelma C a s t i l l o  
4958 Hea the r  D r i v e  
B u i  1  d i  ng 6-109 
Dearborn,  M i c h i g a n  48126 

Dear Ms. C a s t i l l o :  

T h i s  i s  i n  response t o  y o u r  r e q u e s t  f o r  an i n t e r p r e t i v e  s ta temen t  under  t h e  
Campaign F inance  A c t  ( t h e  A c t ) ,  1976 PA 388, as amended. S p e c i f i c a l l y ,  you 
ask whether  a  h y p o t h e t i c a l  c o r p o r a t i o n ' s  s e p a r a t e  seg rega ted  fund  may 
c o l l  e c t  c o n t r i b u t i o n s  by a  r e v e r s e  c h e c k - o f f  i f  r e f u n d s  o f  an employee 's  
c o n t r i b u t i o n s  a r e  1 i m i  t e d  t o  t h e  p r i o r  two p a y r o l l  deduc t ions .  

Pu rsuan t  t o  r u l e  6 of t h e  a d m i n i s t r a t i v e  r u l e s  promulgated t o  implement t h e  
Ac t ,  1979 AC R169.201, 

et 9 , t h e  S e c r e t a r y  o f  S t a t e  may i s s u e  a  
d e c l a r a t o r y  r u l i n g  as t o  t h T a p p  i c a b i  l i t y  o f  t h e  A c t  t o  an a c t u a l  s t a t e  o f  
f a c t s .  I f  t h e  f a c t s ,  though a c t u a l ,  a r e  l a c k i n g  i n  s p e c i f i c i t y  t h e  
Department w i l l  i s s u e  an i n t e r p r e t i v e  s ta temen t  i n  l i e u  o f  a  r u l i n g .  The 
Department i s  unab le  t o  i s s u e  a  s p e c i f i c  response t o  a  h y p o t h e t i c a l  
q u e s t i o n .  However, t h e  f o l l o w i n g  genera l  d i s c u s s i o n  i s  o f f e r e d  f o r  y o u r  
bene f  i t. 

Under a r e v e r s e  c h e c k - o f f ,  c o n t r i b u t i o n s  t o  a  s e p a r a t e  segregated fund  a r e  
a u t o m a t i c a l l y  deducted f r o m  e l i g i b l e  employees'  paychecks u n l e s s  an 
employee i n d i c a t e s  be fo rehand  t h a t  he o r  she does n o t  w ish  t o  p a r t i c i p a t e  
i n  t h e  system. I n  t h e  enc losed  l e t t e r s  t o  P e t e r  F. McNenly, d a t e d  August  
4, 1987, and t o  Thornas H. S h i e l d s ,  d a t e d  November 16,  1987, t h e  S e c r e t a r y  
o f  S t a t e  r u l e d  t h a t  r e v e r s e  c h e c k - o f f s  proposed by  t h e  M ich igan  E d u c a t i o n  
A s s o c i a t i o n  and t h e  M a r k e t i n g  Resource Group, Inc. ,  d i d  n o t  v i o l a t e  t h e  
Act .  These r u l i n g s  r e l i e d ,  i n  p a r t ,  upon t h e  S i x t h  C i r c u i t  Cour t  o f  
Appeal I s  d e c i s i o n  i n  Kentucky  Educa to rs  Pub1 i c  A f f a i r s  Counci - 1  v  - K e n t u c k 1  
Key i  s t r y  o f  E l e c t i o n  F inance,  677 F2d 1125 (CA 6 ,  1982).  There, t h e  C o u r t  - 
spec i  f i c a l  l y  approved a  r e v e r s e  check -o f  f p rocedure  permi t t i  ng an er~lpl oyee 
t o  o p t  o u t  of t h e  c o n t r i b u t i o n  system b e f o r e  any amount was deducted f rom 
h i s  o r  h e r  paycheck and r e q u e s t  and r e c e i v e  r e f u n d s  o f  p r i o r  c o n t r i b u t i o n s .  
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As t h e  cases c i t e d  by t h e  Cour t  of Appeals and d iscussed a t  l e n g t h  i n  t h e  
McNenly l e t t e r  i n d i c a t e ,  o n l y  r eve rse  check -o f f  p l ans  which p r o v i d e  re funds 
o f  p r i o r  c o n t r i b u t i o n s  have w i t hs tood  l e g a l  s c ru t i ny .  The r i g h t  t o  a  
r e fund  i nsu res  t h a t  an employee knowing ly  and vo l  u n t a r i  l y  c o n t r i b u t e s  t o  
t h e  fund f o r  t h e  express purpose o f  p a r t i c i p a t i n g -  i n  shared p o l i t i c a l  
a c t i v i t y .  An employee who does no t  i n i t i a l l y  comprehend t h e  p o l i t i c a l  
purpose o f  t h e  p a y r o l l  deduc t ion  o r  who misses t h e  dead l i ne  f o r  check ing 
o f f  may t h e r e f o r e  d i s a s s o c i a t e  h i m s e l f  o r  h e r s e l f  f rom t h e  separate  
segregated f u n d ' s  a c t i v i t i e s  by o b t a i n i n g  a  refund. S i m i l a r l y ,  i f  an 
employee i s  o f fended  by t h e  f und ' s  p o l i t i c a l  views, t h e  employee can 
wi thdraw suppor t  by r ecove r i ng  c o n t r i b u t i o n s  p r e v i o u s l y  deducted from h i s  
o r  her  paycheck. A  reve rse  check-o f f  p l a n  which l i m i t s  t h e  re fund  o f  
c o n t r i b u t i o n s  t o  t h e  two p rev i ous  p a y r o l l  deduc t ions  may no t  adequate ly  
p r o t e c t  ernpl oyees f rom engaging i n  unwanted p o l  i t i  c a l  a c t  i v i  t y .  

An employer con temp la t ing  t h e  implementat ion o f  a  r eve rse  check-of  f should  
a l s o  be aware o f  t h e  r e s t r i c t i o n s  found i n  t h e  Wages and F r i n g e  B e n e f i t s  
Ac t ,  1978 PA 390, as amended. As p o i n t e d  o u t  i n  t h e  l e t t e r  t o  Thomas H. 
Sh ie lds ,  5 7  o f  t h e  Ac t  p r o h i b i t s  an employer f rom deduc t ing  " f rom t h e  
wages o f  an employee, d i r e c t l y  o r  i n d i r e c t l y ,  any amount w i t h o u t  t h e  f u l l ,  
f r e e ,  and w r i t t e n  consent o f  t h e  employee, ob ta ined  w i t h o u t  i n t i m i d a t i o n  o r  
f e a r  o f  d i scharge  f o r  r e f u s a l  t o  pe rm i t  t h e  deduct ion."  

T h i s  response i s  i n f o r m a t i o n a l  o n l y  and does no t  c o n s t i t u t e  a d e c l a r a t o r y  
r u l i n g .  It should a l s o  be noted t h a t  y o u r  request  f o r  an i n t e r p r e t i v e  
s ta tement  was rece i ved  p r i o r  t o  t h e  enactment o f  1989 PA 95 and was 
t h e r e f o r e  no t  sub jec t  t o  t h e  n o t i c e  and w r i t t e n  comment p r o v i s i o n s  o f  
t h e  amendatory act .  

Very t r u l y  yours ,  

~ ( J u d - f -  
P h i l l i p  T. Frangos, D i r e c t o r  
O f f i c e  o f  Hear ings and L e g i s l a t i o n  
517/373-8141 
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