
Malerman, Melissa (MOOS) 

From: SOS, Elections 
Sent: 
To: 

Friday, January 22, 2016 9:47AM 
Malerman, Melissa (MOOS) 

Subject: 
Attachments: 

FW: 180-day statute - reformulated CBFM comment 
canvassers2.1t.pdf; mcHargue.pdf; pollock.pdf 

From: Ellis Baal [mailto:ellisboal@voyaqer.net] 
Sent: Thursday, January 21, 2016 11:09 PM 
To: SOS, Elections 
Cc: Thomas, Christopher (MOOS); jpirich@honiqman.com; ggordon@dykema.com; John Griffin; Alan Fox; Mark Grebner; 
Jeffrey Hank; John LaPietra; David Cahill; nbush1022@gmail.com; Phil Bellfy; LuAnne Kozma 
Subject: 180-day statute- reformulated CBFM comment 

Canvassers, 

Attached please find are-formulated comment of the Committee to Ban Fracking in Michigan on 
MCL 168,4 72a, the 180-day statute, and two attachments. 

This will substitute for the comments I made to you in person for CBFM on January 14. 

Please call or write if there is any question. 

Thank you. 

Ellis Boal, 231-54 7-2626 
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ELLIS BOAL 
ATTORNEY 

Michigan Board of Canvassers 
Bureau of Elections 
430 W Allegan 
Lansing, MI 48918 
elections@michigan.gov 

Re: Re-fonnulated comtnents of 

9330 BOYNE CITY ROAD, CHARLEVOIX, MICHIGAN 49720 

231/547-2626 • FAX 231/:547-2828 

ellisboal@voyager. net 

January 2 1 , 2 0 l6 

Cotnmittee to Ban Fracking in Michigan 
regarding the ""180-day statute,'' MCL 168.4 72a, 
as applied to legislative initiatives 

Dear Canvassers: 

A \veek ago on 1 anuary 14 I appeared at your tneeting with follow-up comments 
to those sent you on January 8 by LuAnne Ko7.tna, the director of the Cotntnittee to Ban 
Fracking in Michigan. 

As mentioned then, CBFM is a grassroots cotnmittee with no paid staff. We 
collected 150,000 signatures for a legislative initiative last sutntner, out of 250,000+ 
needed. 

My retnarks 1nade several points for \vhich I did not cite sources. I have now 
reviewed the sources. They bring 1ne to look fut1her into the statutory history andre­
fonnulate CBFM's position. l also \Vant to underline the spectacle of the tvvo 
experienced cotntnenters who appeared together at the podiutn at the start on January 14, 
though their written presentations six days earlier are hopelessly contradictory. 

Accordingly I withdraw n1y ren1arks of January 14 for CBFM and substitute the 
following. CBFM speaks here only on tr.c issue whether and how the 180-day statute, 



MCL 168.472a, can apply to legislative initiatives (also called statutory initiatives) 
under article 2 section 9 of the Michigan constitution. 

This is the type of initiative CBFM is sponsoring. Historically it has been the 
least used of Michigan citizen lawmaking devices. By my count only 14 have attained 
ballot status since the state began allowing them in 1913. Just eight have succeeded: 
sale of colored oleomargarine, daylight savings time, returnable beverage containers, 
parole standards, utility increases, nuclear weapons, casino gaming, medical marijuana. 
Only the last two came in the 30 years since 1986, when our supreme court revived the 
then-dormant 180-day statute. 

History 

Michigan's 1908 constitution established initiative only for constitutional 
amendments. A vote of the people amended it in 1913 to include statutory initiatives. 
There was little change until 1941 when another a1nendment gave you power "to check 
the names appearing on petitions against the names of registered voters" (according to 
Judge Lesinski of the court of appeals in 1970, discussed below). The same year by PA 
246 the legislature enacted our election law. In 1954 the election law was repealed and 
re-enacted as our present law by PA 116, except the 1954 act now requires you to 
prepare a 1 00-word statement of the purpose of measures which make the ballot. 

This history is taken from two sources. One is Daniel S. McHargue, Michigan 
Constitutional Convention Series, "Direct Government in Michigan: Initiative, 
Referendum, Recall, Amendment, and Revision in the Michigan Constitution", 
http://babel.hathitrust.org/cgi/pt?id=mdp.39015071176187;view=lup;seq=3, at pages 
23-24. 

The other is James K. Pollock, "The Initiative and Referendum in Michigan", 
Michigan Governmental Studies No.6 (1940), which can be found at 
http://babel.hathitrust.org/cgi/pt?id=mdp.39015003763557;view= lup;seq=5. 

I referred to these sources just as "googlebooks" on January 14. 

As is also discussed below, Judge Lesinski cited the McHargue piece three tilnes 
in his history of a1iicle 2 section 9, discussed below, and the Pollock piece twice. 

The 180-day statute, enacted in 1973, provides that petition signatures made 1nore 
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than 180 days before the petition is filed are "rebuttably presumed" to be "stale and 
void." But it specifies no method for rebutting the presumption. 

The 1974 AG opinion 

Within a year of enactment the attorney general held the statute unconstitutional, 
in OAG 4813. He reasoned separately as to statutory and constitutional initiatives. 

As to article 2 section 9 which governs statutory initiatives he wrote: 

This provision has been held to be self-executing. Wolverine Golf Club v 
Secretary of State, 384 Mich 461, 466; 185 NW2d 392 (1971). Although that 
provision concludes with language to the effect that the legislature should 
implement the provisions thereof, such language has been given a very limited 
construction by the Michigan Supreme Court, which held that this provision is 
merely: 

" ... a directive to the legislature to formulate the process by which initiative 
petitioned legislation shall reach the legislature or the electorate .... " .... 

The opinion in Wolverine Golf Club makes it easy to see the AG's point. The 
supreme court affirmed a decision of the court of appeals which had ordered you 
"forthwith" to accept initiatory petitions "for canvass" and immediate submission to the 
legislature, though the petitions violated the 10-day timing provision ofMCL 168.472, 
enacted as part of the election law in 1941. The reason: MCL 168.4 72 was not a 
"constitutionally permissible i1nplementation" of article 2 section 9. 

In the court of appeals, opinions in the case had been fractured. See 24 Mich App 
711 (1970). The two judges in the majority did not agree with each other, nor of course 
did the dissenting judge. Even so the supreme court took care to compliment the 
"carefully detailed" history of article 2 section 9, as analyzed separately by the two in 
the majority. "It would serve no good purpose to repeat [the histories] here," the 
supreme court said. 

The histories are each instructive in showing how the genesis and development of 
article 2 section 9 are quite different from those of article 12 section 2. Indeed the 
former section entered our constitution five years after the latter, which governs 
constitutional initiatives. 
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The detailed history examined by Judge Lesinski in the court of appeals made 
note of the purpose of the "constitutional" authority granted to you by vote of the people 
in 1941. The purpose, he said, was to grant authority "to check the names appearing on 
petitions against the names of registered voters" (24 Mich App at 721 ), the phrase I 
quoted above. 

(Judge Lesinski also noted a Washington case, Kiehl v Howell, 77 Wash 651 
( 1914 ), which upheld a statute requiring signature collection to begin no 1nore than 10 
months before the election, on the ground that a 1 0-month limit allowed for greater 
certainty that signers were state residents on the date the petitions were "filed," which 
date was four months before the election. In effect, Kiehl opted for "freshness," about 
which more will be said below. But the case has no bearing here, being that Michigan 
allows signature collection years before an election. Lesinski's Kiehl discussion was not 
in the part of his opinion that detailed the history of article 2 section 9. No other judge 
on either court cited it.) 

1986: Consumers Power 

Faced with a threatening constitutional initiative in 1986, Consumers Power and 
others, represented by John Pirich, successfully attacked the AG opinion, but only as it 
applied to that type of initiative. See his letter to you of 8/7/86 ("Bell entered a 
declaratory judgment that [the 180-day statute] is constitutional as applied to petitions to 
propose a constitutional amendment"). 

Language in the opinions of the court of appeals and supreme court ( 426 Mich 1 
(1986)) confinn that they were not facial holdings. Both proceeded solely fro1n the 
wording and history of article 12 section 2. Neither discussed article 2 section 9. 

No court having overruled the AG opinion as to statutory initiatives, it continues 
to bind you as to that type. To be sure, in Line v State, 173 Mich App 720, 723 ( 1988), a 
statutory initiative case, the court of appeals stated: 

The purpose of the presumption that signatures are stale and void after 180 days is 
to 'fulfill the constitutional directive of art 12, Sec. 2 that only the registered 
electors of this state may propose a constitutional amendment [or initiate 
legislation].' Consumers Power, supra, 426 Mich. at pp. 7-8 .... 
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But note the brackets, which the Line court itself used in its quote of Consumers Power. 
The bracketed words were not actually in Consumers Power. 

In other words, Line did not itself hold that the 180-day statute applies to statutory 
initiatives. Rather it referred to thetn only as though they were comprehended by the 
holding of Consumers Power. But as seen above they were not. Line did not itself 
analyze the histories of article 2 section 9 spelled out in Wolverine Golf Club. It did not 
even cite article 2 section 9. It did not of its own strength overrule the AG's opinion as it 
applied to statutory initiatives. 

You may not construe an incorrect quote that is in brackets as a precedential 
appellate holding that has overturned the AG opinion. 

The reason citizens can make laws in Michigan 

The rationale for citizen lawmaking was stated tellingly in Hamilton v Secretary 
of State, 227 Mich Ill, 130 (1924). The case concerned a constitutional initiative. But 
CBFM is quite sure no one would disagree the following sentiment applies equally to 
both types of initiative: 

The initiative found its birth in the fact that political parties repeatedly made 
promises to the electorate both in and out of their platforms to favor and pass 
certain legislation for which there was a popular demand. As soon as election was 
over their promises were forgotten, and no effort was made to redeem them. 
These promises were made so often and then forgotten that the electorate at last 
through sheer desperation took matters into its own hands and constructed a 
constitutional procedure by which it could effect changes in the Constitution and 
bring about desired legislation without the aid of the legislature. It was in this 
mood that the electorate gave birth to the constitutional provision under 
consideration. In view of this I am persuaded that it was not the intention of the 
electorate that the legislature should tneddle in any way with the constitutional 
procedure to amend the State Constitution. 

The process of canvassing 

The word "canvass" is not defined in law, though the law uses it many times. At 
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page 9, Pollock, writing in 1940 said this of the process in Michigan, referring both to 
constitutional and statutory initiatives: 

The mechanical procedure which is followed by the secreta1y of state and the 
various county clerks in receiving and filing petitions is routine. The petition is 
sta1nped 'filed' or 'received' and in due course is sent to the secretary of state. If 
frauds have been perpetrated in connection with the petitions, nothing is done 
unless some interested individuals or groups call the matter to the attention of the 
prosecutor, or bring some legal action. Most petitions are not checked, and the 
validity of signatures cannot effectively be called in question unless they are 
compared to the registration lists, and this is not required by the constitution. 
Consequently, a mere tabulation of the returns is all that is ordinarily done, and 
the filing officers have no authority to go behind the face of the petition. In such 
matters, which are entirely different from election contests, it is probably not 
necessary to have elaborate judicial action, for speed is necessary, and a final 
popular remedy for any fraud lies in the ballot box. 

The only things the legislature changed about canvassing in 1941 after Pollock 
wrote were addition of requirements that ( 1) petition forms include a space for the signer 
to print his/her name (though per MCL 168.544c(2) it is not required that the signer 
actually fill the space), and (2) you check the names on petitions against the names of 
registered voters. 

Lamentably, the 1941 changes did not result in an increase in the percentage of 
valid signatures, according to McHargue at page 26. 

At page 21 McHargue admired Pollock as an "eminent scholar" whose study was 
"excellent." Unless it is thought that Pollock was obliquely referring to statistical 
sampling in his observation that "most petitions are not checked," neither he nor 
McHargue mention sampling anywhere as a permissible technique for canvassing. 
Instead, also on page 26, McHargue recounts the slow and costly process of signature 
checking, which up till the early 1950s at least, was done by local clerks. 

Indeed neither the constitution nor the election law mention sampling either. As 
noted by LuAnne Kozma at page 2 of her letter, it is not clear when sa1npling began and 
became an accepted canvassing technique in Michigan. 

But one change we do acknowledge from the days that Pollock (page 10) and 
McHargue (page 25) wrote, is the advent here of professional petition circulators, whom 
they disparage. 
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The US supreme court has a different view of professionals. Meyer v Grant, 486 
US 414, 420-26 (1988), considered a Colorado statute prohibiting the use of 
professionals as "a limitation on political expression subject to exacting scrutiny" 
because the job of a circulator is "core political speech." That is, the job is to persuade 
voters that a measure "is one deserving of the public scrutiny and debate that would 
attend its consideration by the whole electorate." Without professionals, "whose 
qualifications for similar future assignments may well depend on a reputation for 
competence and integrity," the court added that: 

it makes it less likely that appellees will gamer the number of signatures 
necessary to place the matter on the ballot, thus limiting their ability to make the 
matter the focus of statewide discussion. 

Other than that, Pollock's observations- that petitioning and voting are entirely 
different, that speed is necessary, and that the "final popular remedy for any fraud lies in 
the ballot box" -ring true today. 

We would only add this sensible observation of the court of appeals in Jaffee v 
Allen, 87 MichApp 281, 285 (1978): 

It has long been recognized that handwriting similarity is so much a matter of 
opinion and so indefinite that generally it may not be acted upon in canvassing 
petitions. . . . Thus, signatures appearing on petitions filed with the Secretary of 
State for initiative and referendum are presumed valid, and the burden is on the 
protestant to establish their invalidity by clear, convincing and competent 
evidence. In . . . a case involving the sufficiency of signatures to petitions for the 
recall of the mayor of Hamtramck, the Court held that the city clerk was not to act 
as a handwriting expert. It is co1nmon knowledge that signatures change with age 
or illness. Penmanship when first registering is often different from a signature in 
later life. Handwriting hastily affixed to a petition at a shopping center or while 
standing on a street comer differs materially from handwriting leisurely affixed 
sitting at a desk. 

"Freshness" 

Suppo11ing the 180-day statute, the Michigan Chamber of Commerce in its letter 
of January 8 argued for a "freshness" require1nent- a showing that the "signatory is still 
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in support of the proposal." 

But the Lesinsky quote disposes of any requirement that you take account of 
freshness. Also dispositive is the 180-day statute itself which, inscrutably, allows 
signature collection 2 and 3 years before an election. 

Finally as to freshness, according to Consumers Power at note 2, a different 
statute MCL 168.955 used to have a freshness requirement for recall petitions arising 
under article 2 section 8 of the constitution: "Any signatures obtained more than 90 days 
before the filing of such petition shall not be counted." But the 90-day requiretnent was 
absolute. Unlike the 180-day statute (as described below) nothing about it was vague. 
In any case, by its terms article 2 section 8 is not self-executing: "Laws shall be enacted 
to provide for the recall .... " The former MCL 168.955 has no bearing on the issues here. 

Signature invalidity 

There are several possible reasons you might consider a signature invalid 
including duplication, forgery, the signer was not registered when he or she signed, or 
the signature has facial problems such as a bad date or signing in the wrong county or 
jurisdiction. No one would argue with those. 

But lack of freshness does not make a signature invalid, as explained above. Nor 
does non-compliance with the 1986 "two-timer" policy for the reasons stated by CBFM 
director Kozma in her letter. 

That leaves the question of validity of a signature by a voter who dies or leaves 
the state between the dates of signing and canvassing. But that should not be an issue, 
because checking for such matters would detract from Pollock's points that voting and 
petition-signing are subject to entirely different standards, and that canvassing is to be 
speedy. 

Void for vagueness 

Without elaborating it in detail, the void-for-vagueness doctrine in the context of 
civil law is reviewed in FCC v Fox Television Stations Inc, 567 US 183 (20 12) and 
Michigan Depart1nent of Social Services v Emmanuel Baptist Preschool, 434 Mich 380 
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( 1990). The doctrine has particular force when the conduct sought to be regulated, as 
here, is "core political speech." 

Is the 180-day statute vague? Stunningly, the truth of that was brought home by 
the contradictory positions of the first two advocates before you on January 14, who 
appeared together, Gary Gordon speaking for the Michigan Chamber of Commerce, and 
John Pirich speaking for his firm. 

These advocates, who have long battled before you representing institutional 
interests, could not agree on the meaning of "stale," whether it even has a meaning, or 
whether your 1986 two-timer policy should remain in effect, even as they did agree that 
legislature should step in and clean up ~he mess it created: 

Gordon, letter to canvassers, 1/8/2016, pages 2, 7: "Both the proposed change and 
the current [1986] policy miss the mark .... 'Stale' means 'having lost 
freshness' . . . Neither the existing policy and certainly not the proposed 
policy meet this test. . . . The issues presented can be resolved by the Board 
deferring to the Legislature." 

Pirich, letter to canvassers, 1/8/2016, pages 1, 2: "We respectfully submit that the 
best course would therefore be for the Legislature to amend the statute .. .. 
[W]e do not know what the Legislature intended by the term 'stale.' .. . 
[A ]bsent a legislative amendment, the [ 1986] policy that has been in place 
for 30 years should remain." 

The cri de coeur for legislative deliverance was echoed in letters of the same date 
by CBFM's initiative opponents, Associated Petroleum Industries of Michigan and 
Michigan Oil and Gas Association. 

Retroactivity of any new legislation 

If you agree that the 197 4 AG opinion controls statutory initiatives, or if you agree 
that it is impossible to comply with the demand of the 180-day statute because it is 
vague and incomprehensible, then the laws in effect before 1973 apply. When 
canvassing, no distinction may be made between signatures, just because they are young 
or old. 

But suppose the legislature and governor do act, and suppose some new law 
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becotnes effective during the collection period of an ongoing can1paign. The new law· 
could not apply retroactively to that can1paign: 

/\petition must start out for signatures under a definite basis for determining the 
necessary number of signatures. and succeed or fail vvithin the period such basis 
governs. 

Hanzilton v Deland, 221 Mich 541 ~ 545 < 1923 ). 

Encl: Pollock, selected pages 
.lY1ci--Iargue. selected pages 

Very truly yours~ 

Ellis Boa! 

c: Chris Thotnas, christophert(~michigan.gov 
John Pirich~ jpirich@,honign1an.con1 
Gary Gordon~ ggordon@dykema.com 
John Griffin, griffinj@api.org 
Erin McDonough. via John Griffin 
Alan Fox, alan.fox@ygn1ail.con1 
Mark Grebner. tnark.grebner(£~~ gmail.con1 

Jeff Hank, jah@consumerpractice.(~Otn 
John Lapietra~ jalp5dai@att.net 
David Cahill, cahilld@comcast.net 
Neal Bush, nbush 1 022@gmail.con1 
Phil Bellfy, phil.bel1fy@gn1ail.com 
LuAnne Kozn1a, luannekoztna~ygrnail.con1 
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HI 

SOME DETAlL CONCERNING THE 
DEVELOPMENT AND OPERATION 
OF DIRECT GOVERNMENT IN 
MICHIGAN. • 

Direct Legislation~ General 
Hhtol"y. 

21 

T.h.e Mic.bigan constitutions of 
1835 and 1.850 were popularly NUlfied, 
p.tovided for the submission of amend .. 
ments to a pOpular vote and n.Howed 
the legit la tur e to a ak the people 
whetheJ:" they wished to call a consti 9 

tutiornd convention. Between 1850 
and l908 some 85 proposition&. most 
of them proposed amendments. to the 
const.it:uf~on, were su.b~:Ut.ed to, the 
voters. Hence, the tdea of the 
refer-endum was far from baing a 
novel one when a constitutional 
convention was called in 1907 _ 

More .11ttentic>n wa.9 paid to t he 
devic;es of di.rf)<;t leghlation than 
any othel' q~sti.Dn belore the conven­
tion. 36 However, only a brie:! ~ke-tch 
ol the prio%' ef.forta to e:ecure dlhect 
legislation and the conte~t at the con­
vention can be given heTe. J 1 

The earliest advoc~tes of 
extensive direct government in 
Michigan were the various "third 
paTt.y r• movements o.! the 1890 t s. 
wbic h were ultimate 1 y aba or bed by 
the .Dcm.ocra.Uc par:t.y in 190l. How"' 
ever:, to no one political party or poli· 
tical group g~e s. the credit or blame 
for aec u.ring the adoption of the pro­
visions for dire·ct legislation in the 
Michigan r;:one.titution of 1909. 

Am.ong the groupa whose 
dis sa ti s.facti.on with th~ state le gi s • 
lature was renee-ted in their advocacy 

of the initl.atilve and referendum Were 
the Natic:u:Jtal O.reenback Labor party. 
the Patton$ of Industry and lhe indus­
trial party. These· urban elements 
joined to form the People ts p,arty. By 
1898, the Silv~r Republi~a.ns etfect.ed 
a.:n alli.ance with the Dcm.r;H:r,als and 
the gr-Qwing Populist patty to !orrn the­
Democratic ·Poopl~ 's-Union Silver 
party. By 1901. however_ the Demo­
crah had returned to thei:r Qld party 
hamer baving pra.c;tka.Uy absorbed the 
flt,pulist and Silver Republican parUes. l8 

One very real strU.fJ_gle lor pcwer 
was between the rural intereste (mainly 
Republica11) •nd the ur~n inter,ests 
(mClinly Democratic). The rural vot­
e~rs !eared that their conr.rol over t.be 
legi.sl.at111re would be undermined by 
t.he adoption of provhiona for direct 
legislation because of the incr~asittg 

It This portion (Part Ill) of the study 
was tmderta.ken initially as one of the 
author • s dutie & while a pa.rt .. time 
Re Eilearch Associate, ln&titute of 
Public Administration, Univet"sity 
of Michigan (1950- 52). ll bas been 
updated but not in detail beca.u.,e of 
space limits~ Neceai!Larily the pic­
ture of the operation of the initiative 
and referendum in Michigall has been 
drawn in bold strokes wh.ich omit ol" 
oversimplify mu,ch o! significance. 
More detail. for many aspects prior 
to 1941. is a.va.ila.b!e in the exce.Uent 
study by J arne a. K. Pollock_ The 
author wi s.hc.a to a.c.knowlcdgc his 
i nde bte dJne s. a to' tha. t e mi nttnt s-cholAr. 
To the members o! his c la~s 'in 
AM~rican State Government, who 
undertook difficu.lt speclii!ll as 51ignme llts 

,on the subject oC dlrec::t goverament in 
Michigan. gr~teful a.cknowledgem~nt 

is Uke-whc:: ex:tended. 
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numher of voters locating in lhe 
urban a.re·at . On t:be other hand. 
tnany of the farm g"l"ange s favored 
di rect i~gislation as i!. mea.ns o! 
subverting the intluence over the 
legislature exercised by the- .tail­
road a.nci other corporations.~ 

Zl 

Al the Cons. ti tutional Conven­

~on ol 1'907. ho~eve:r3 regular p~rty 
hne s were not £u:m. 9 The radi~ah 
(both Rcpublicana and Democrats from 
urban areas and some d!i.sgr-.mued 
agra.ri.a:n&) wiabed to establish th-e 
Ore:gon plAn of direct government. 
The consfl!lrvatives~ primarily rut"al 
Republica.na1 who feared the growth 
of city voter influence . and .a.uorncys, 
who sought to maintain stronR corp· 
orate infh.tence over the legis.l&tu.rtl!, 
desired to ex;cl\lde any provhiont~ for 
.initiative &-nd re.£erel'ld1JID. The mod~ 
a r a t.e fa.c tio n,, which held the oala.nc e 
of power-, did not favor a.d:option of 
the Oregon plan but felt that the 
c onltitution sbould indude limited 
p:roviaione for th~ initiative an-d 
refereo,dum, 

Feelings ran high on the. part 
of representative & of both e)ttrernt!&. 

Oppon.enta o! d irect legislation claim.e:d 
it was sodaliatic. uncoru:dtutiona.lt 
cle:m.a..go gic ~ dl.\.nge rou.s -acnd !o·r e i gn. 
Propon-ents claimed it WiU demo­
cratic, would reduce bossi8m and 
undue influence by large c::or,porations 
and t:harged that tlle i. r opponents did 
not t:ru5t the p :~ople .. 

The con.ve ntion fin3. U y dec ide d, 
by the narrow ma.rgin of J votes. that 
amendments to the- constitution (no 
general legisla.lion} might be prQ• 
_pQsed by peti tions signed by qua~li­
fied voters in nu.mbers not l~ss than 
zo~ ol those who had voted for &!ere a 

tary oC State in the la.&t election. Tht: 

r ......... . . , ... 1 ...... 

petitions had to be verified by regi s ­
tration or election offidah . Once 
these steps had been ta.ken. the pro· 
posed amendments wo uld 'be plac-ed 
upOn the ballot, u.nle s & the h: gillla­
ture in joint session vetoed them by 
a ~imple majority vote. The I..,gis­
la htt& wa 8 aL &o { ree to plac e. alter -
nAtiv4! fli,ca.aurc a on. the ballot. In 
addi tion, arnnnd:menta. w-e re t:o go 
into effect only if they rcc e i.ved an 
affirmative vote equal to one-thi1rd 
ol the- vote cast at lhe election. 

In 1908. the people of Michi 1an 
accepted the work of th.e convention 
and the new cone tit 'ltion became opera­
tive in 1909. 1l itt dear th~t no pa..-ty 
was re ipQnsible for tbe e nactmemt of 
the prov1sion for popula.:dy i.ni.tia.ted 
conatitutional amendment5. It .h.a.d 
iu roots in the eat>ly third party 
m.ovemenl~S ~n,d later received the 
approval of most Dcmoc rau and many 
Republicans. The main eontrover ay 
was between rural and urban int~rest~ 
and. <;onse-Tvative and radi cal econQmic 
interests. Party lines wel'e la.r-gely 
suspended bec;:au~e r~al i nterests ( aa 
distingui shed from hOmin.a.l, pa.rti u.n 
itUet'eau) va:ried among the partie:& 
on the illaue o£ direct go·v-ern.ment. 

Th«r legislative veto and thfl' 
high percentage required for petition 
qu.a.lifit:ation rendered the p~ov!i sion 

for pc;>p\ll.arly irtltiated ~onstitution.al 
amendment~ ineffective . 40 It wa.s 
never used. Neverthel~ss., it l!!erved 
as a stepping atone to th~ rn.ore liberal 
provi siona adopted i n 1913. 

Some: of the milin eventi i n the 
movement toward a. more hbel"al plan 
were the i ntroduction by Fred Wood­
worth of 1 • .msucce :uhtl bills tn the 1909 
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and 1911 ae aaions of the legi•lature, 
Oovernor Chase Osborn's advocac.jj of 
a pl'~ctic~l J. and R. a.Jnendm.ant, 1 

the inc rea sed liberalism o£ the legi ~­
latur·e due to la.rsctr Democratic and 
Prog1'essive party membership and 
the eft ec t 111 o{ the ":S u.ll Moo !I e 11 move­
m.enl, 42: lhe election ot Democratic: 
·Oovernor Woodbridge N. Ferris who 

43 d f" favor4!d the 0.r£gon type, an s.n · 
ally. by 1913, the endor somant of a 
liberal 1. and R.. plan by the Demo • 
cratic. Republican, National Pro­
greslive, Prohibition and Socialist 
par\ies. 

Ob se rva tion of the 18 a tate s 
with 1. and R. provieiono. for orctin­
~ry legielatian and the 12 ue,ing the 
device a for conatitutional amend­
metnU convinced most pa;rty leaders 
that UberaUzins Michisa.nts provi· 
siol1& would not destroy party .respon­
sibtUty or efficient government. 
Advocates of rnore direct gov£rnmcmt 
in Michigan inclu.ded the Michigan 
Political Sciertee Aesoei.alion., the 
League of Michigan Municipalitic &, 

the St~te Leasue of Republican Clubs, 
the Direct Voter 1

1i League, the ~­
tl'oit Progre 1nive l..ea.gue. va.riou.s 
labor and farm o:rgani~atione, the 
Detroit Ne.ws &nd the Detroit Free 
Pres.a. ~t of. the ea,nservative 
Demoerau and Republicans. who 
oppoaed ~ more liberal plan, were 
&ilent. 

The prevailing sentiment of 
the time was too great to ignore. 
With liHle dH!kulty a new plan was 
adopt~d. 44 Ae wa.B the case previa 
oualy1 no one pa.rty or political 
grou.p wa a re &ponaible for aecur­
h1R the new proviai.ons !or direct 
le gi. alation. 

The new provi~ions embraced 
the IoJlowi.ng! (1) d.irec.t inititttive on 
conetitutional a.mendrnenu ~ (Z) cornp~ 
ulsor-y re-ferendwn on con8titu.tion.a.l 
amendmentl whether proposed by the 
legislature- or by the initiative pro~ 
cess; (3) indirect initi.a.tivu on laws; 
{4) referendum on laws; and (!)) 
refe:rcfidlil'D on law~ by direct\oq of 
the legi sla tur e. The percentage of 
quali.lied vote T s necessary to the 
,.uf!iciency of the variolls types of 
petitions were 10,., to initiate a cOh · 
st.itutiona.l amendment. 8% to ini-
ti~te a &tatutc and 5% to secure a 
referendum on a Bt.atute. 

The procedure {or the u.se ol 
direct legi slation h $pelled oqt in 
some detail in the Michigan consti • 
tution. Arti<cle V, section 1. and 
Article XVII,. s:ections l a.nd 2., pro · 
vide for the popuLar propopl of laws 
and consth'Qtional amendment.& and 
Ute chance to approve or dis-approve 
la.ws and constitutional amendments 
already passed by tht leRislature. 
Art icle V, se-ction .18, empower 5 

the legislature to refer measures 
to the people, 

Mo"t of the con.stiltutional 
provieion6i respecting direct legi.s • 
lation date from 1913 but ·t-here was 
one fairly significant change made in 
1941. Prior to that dale the Secretary 
of State lacked real power to challenge 
pe ti hon s no matter how patent 1 y 
fraudulent they might be. Secretary 
of State Harry F. Kelly and Mr. 
Oal<t.ly Distin, Detroit Supervisol' of 
Electionsj led the movement to auth· 
orizc a cfleck of the signatur~.& on 
petitions against th~ names oi reghte rc:!d 
voler s and to tighten up and regu.lar i~e 
the petitioning process generally. 45 
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Constitution~! flmendmenh to that 
ef£ect passed both bouse s of the 
legi tilatu:re by an overwhelming vote 
early in 1941 and were ftl.aced on the 
t~pring elect10n ballot. b 'They won 
.approval by votes of 386, 859 to 
2.95. 08.3 and J1Z, 769 to Z 13. Z7 5. 

Public Act. 2.46, p~saed June 
16. 1941. implemented the consti • 
tutional change&. It was entitled, 
"'&1 a~~:;.t to regulate the fo~;m, drcu· 
lalion, fiUna and c&nv~a:sing o! ini­
tiatory and referendum petitions: to 
prescribe the duties of certain o({i­
ceTS in conneetion t.hereWiith ; to pro~ 
vid!e Ulf! manner lf\ which que stio:nA 
or propos-als o-riginated by the fil a 
ing of such petitions ahall be aub-
mi t.ted to t.h e e lc c tor s; to provide 
pe-nalties for the violation of any 
of the provi 5ions o! this act, and 
to repeal all a<;:ts and pa.t'ts ol ac;ts 

inconsistent herewith. " 4 7 This 
statute gave consid-erable power 
to t.he Board of State C3nvasser• 
(the!n mad~ up of the Secretar·y of 
State .. State Trea.sur~r and Super­
inti!indent Qf Publi€; Instruction) 4\nd 
i.he· Attot'OElY Oen-t;~rai to decide on 
the suf.!ici.ency ol pt:tltion:s. On aev­
eral occasions. to b~ noted la~el', 
they used th.at power . Act l46 ol 
1941 was repealed by Act 116 o( 19S4, 
This .act, cCJ:cctive Jun~ 1, 19·55. 
comm.o.nly known ~i the Michigan 
election law, retains the provislons 
of Act ~46 concerning peti ttons a.n.d 
ht in fa.ct. almost ldientical in lang­
uage with Act 24& except that Acl Uo 
require~ 'the director oC elections 
to p·rcpare the 100 word statement 

While the courts. nave made .no 
really profound imprint on the initia­
tive referendum in. Micbiga.n, they 
have rendered ded:&i.o:ns of t10me ,;;8 .. 
nlfica..nce in the Held ot direct legis­
lation. A series of dec:i sions holding 
the powers o( the SecreLa.ry of State 

·to be primarily m.i.n.is.teria1 with 
r~specl to the sufficiency o! peti· 
Uol\s 49 led to the a.m.endJnent.s and 
legi s.la.tion of 1941 cti !liCUt.Sed above. 
The cou:r-·b have held that the Sec~e ­
tary of State ca.n refuse to place a 
proposed amendment on the ballot 
il its intent is unclear because of 
contra.d.icto:ry provision.et 50 that 
the ti.tle is_ a.n e i!l11enUal pa.r~1of a. 
popularly 1n.itiatc-d .statute, that 
the full text of a proposed amend­
ment must appear on the petition,. SZ; 
that the court wiU not pa. ss upon the 
constitution.aJity o! iJ. proposed lillmend­
mentS.3 .and t.h~t in the absence of 
pJ:'ior objection tt is trrelevent whether 
a peUtion is initiated as legislatli'On 
under A:rticle V, s.ect.ion 1, or As an 
amendment ~ndcr Article XVII, sec­
tion 2.. <!l& iimcndcd in 1941. 54 

Other judic:hd deci &ions: have 
deter mined tha.t signa. t u..r e s not ac~om­
pa.nied b>· the signer's place of resi£ 
dence. stre·et and fl.wnbe·.i' and el~c 5 

tion prcdm::: t should not hi!!! count~d;. 55 
i llegible: names and name g. appearing 
twice or more on the same petition 
should be l'ejectecl : typew.ritten names 
are unacceptable, although printed 
name e can. be coun.tedi~ some well~ 
known abbreviation~ !or 4;:0unties qor 
citie:~S can be u'ed.; eircula.wr r s a.!!i­
davits. are not. l:'equired O·n each pa.ge 

of the purpc0se of any proposed amend· 
rnent going on the ballot. Credit !or 
resu.larirdng the petition process be­
longs p;I: . ..ima.rUy to the Republicafi 
parly. 45 

but only on each secti:>n; and petitions 
cannot be accepted by the Secretary of 
State from any one other than the coun1.y 
chu:k o( the county in which 9uch peti· 
tions were circulated. Many otha t" 
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d~c.isiofia1 too r..u.meroua. to me.ntion1 
have settled m inor procc::adural po:htts 
with respect to .. he cit"culatl.on, fil ­
ing and validatinlJ: of petitions. 56 At 
a la:ter point, the effect of JUdicial 
interpretation upon so-called "eme r­
gency" or ''imm~dlate e!fect' ' legis· 
lat.ioll will be desc·r ib~d. 
Petiuan Circulation 

Z5 

Michigan• a experience with 
petition cir culation bas by no means 
bet:n exempla.ll"y. Despite th·e g'Z'eater 
control cxerd sed by the Boacrd of 
State Calil11&sscrti (particularly the 
Secreta:ty of Stata a:s Chairman} 
after the adoption of the 19-41 am~nd~ 
ments and Public Aet 2-46 of the same 
ye~r. the situation ren1ained far 
from perfect. Edward W. Frey. 
then Director o! Elctctio~a, who 
during l'9Sl .. 52. dir.ected the 1rtBatc &it 

check o£ petitions in the bietory of 
Michisani ceclal'ed: 

It b~come s obviol.ls that ou.r 
p-etition system leaves much 
to be desired. From it, we 
lea rn that failurrc on. the part 
of circulatcr5 to &pptise the 
citiz.en as to hl6 or her lesa.l 
and vested r ights caul!led 
ma..ny •ignatures to be voided . 
Th.tt petitions contained m.a.ny 
sign&tul:es of person& who did 
not reside within the vMif\g 
diatric;t claimed. Many per· 
sons claiming to be reghtercd 
voter~ in the city. viJJ1ago, or 
township shown at the top of 
the petition were not so regis­
te: red, Indi: s U ngui &.hli ble nrune s 
naturally could not be checked. 
Fa.ilu.re to dci\Ote all a.ddre 56 

occurr·ea a.ll too frequently , 
In all too many cases,, the aff1 ~ 
davil form wae incompl~te, 
more the fault Qf the Notary 
tha.ft the r:irc:uiator. In other 
~a.•ea. the dreula.tA:H· disfraneh · 

chised ciUzens beca.1.Ue he him­
~eU was M'~ a registci:'ed voter 
in the jurisdictio-n claim~d. 
a.lthough he signed a IIWor.n 

affidavit that he was so reg­
istered. 57 

The petit1ons de scribed by Mt-. Frey 
were not atypical. The .same aort 
ol malpraetice also character.lnted 
some priot' and ~ub&e(lucnu petitions. 

tt. can be .said with reaaona'ble 
assurance that .Michigan hae lew 
' lprofe s siona.l H petition circulator& lit 
wo:rk. This wa& not the c::a se :in the 
author's native &ta.~ of Califo~Tnia, 

where organizations stood J'eady. fQT 

a fixe d fee of so much per s-ignatut"e. 
to obtain the signa lures requisite to 
the qualification of a petltion. Some 
yea.~s ago Professor Ja.mel! K. Pol· 
lQe;k Wl"Ote with l'espect to Michigan 
that ••eo ·called 'petition n\ills 1 are 
alleged to exist. but none hafi. been. 
djscovered and prosecuted. Some­
times circulators are paid. . . . ln. 
o t.he T ca. se ~ the wo· r k of c:i.r-c ula t.l ng 
petitions has been largel)' voluntary. 
No p:roYisi.oD seems li'l@ce ssa.:ry at the 
pre sent time to pr¢vent tho paying o( 
'petition pu.shers ' · u58 Th.e situation 
in 19M T"em.a.ina the same as it was Zl 
years ago wh~n Professor .Polloc:k 
desc:::ribed it. Professional drcula.to.r s 
are ~Seldom uat!!d. Orgartilz.aHoos iht.cr 8 

ested in pushing petitions have the-ir 
own members or employee a. do the .Job. 
~ !l lnte.re&t CToups 

Profe s aor A1.1stin F. MacDonald 
was cou·oct wh<tn he wrote_ "The 
people do not draft a measure, frame 
a pt:tition.. go from door to door for 
signa.tu.rf!s, and stimulate the. necessary 
enthusia.em. These thinas are done by 
organized int~resU ~ -rnanufaetu:rer s' 
assoc iations, labo-r !ed,e:ration~. la.rm 
bure.a.us. utility corporation,, war 
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veterans ' orga.ni~a.tio-n.s . ··59 Obviout ­
ly, the 1'people 11 lack the money and 
organization required to operate the 
initiative and referendum. Certain 
h is th&l organized groups in Michiw 
gan lend stippOrt to the c:ircula.tion 
o! petitione. Ex:a.mple11 would include 
the aet.ivitie Q of the Michigan Retail 
Orocers.t a.nd Meat Dealers• Aaood· 
ation in £avor o{ the sale of colo~ed 
:margarine and the e-ffort& o{ the 
M~chigan £ducaUon A&.!iiOC::iation in 
pushing the sale& tax. diversion 
amendment. AMain. the U. A. W. • 
C. l 0. aided greatl)· in securing 
oignatures !or thE ga.s tax referendum 
and the 1952 proposal to reapportion 
the e.t&te leghlature on a strict p<>pu~ 
l.3Uon bae.il. A decade ~go the De­
troit New e. ecUtorialized as folio;& 
re s,pecting rhe activities of labor 
unions in p~ti tion pu shins ~ 

.h has been evident !or ~orne 
time that in the use of the 
initiative •nd relerendum the 
heads of the great union labor 
organizaliora have a v~&t advan­
tage Ov(!r other citizens. They 
have at their command~ state · 
wide force- of organizers they 
have mont! y, office fa.c: iHtie s 
tmd, ir.JI fact~ 8i n t~e r eq ui site IJ 1 

rea(iy ... mad!e, for a kJf!ltition. 
d!riv~ . 

Thelile advantagea arc 
capable of misuse. They can 
be used trivially. . • • Th~y 
c~n be used to obat.ruct the 
opera. tion of State l.a w. . . . 

The initiative- and refer­
endum should be- re-examined 
by the next legislative se&sion 
with a view to assu.rin3 respon­
sibility by those inv()king t.hem . 60 

Signature Verification 

Signature ve:rifka.uon prior 
to 1941 wa.& spotty and lunited. 
Court decisions held that t.h.e Secre­
tary of State could nol reject sig~· 
tu.rea .merely because ol .simila..:rity in 
the handwriting, name, a.dldre ut or 
voting distTict 61 and that he ccH.t.ld 
n-ot investigate beyond the face of 
the petition !o:t" h-audj being able to 
rej-ect only sisnatures or ~titu::m5 
whkh wer-e fa.ulty in !orm. 62. The 
courts made it clear that neither 
they no.r the Secretary ol State were 
re aponaible !or te eting the genu.in-ee5 
of e~ignature t.. Instead, il waa the 
re lilp-Qn3ibillty of the legial&tu:rc to 
Cl'e!lte the proper m~chinitt-y. 63 

The assumption lhat the per· 
centage of valid signatures would 
increase due to the more dearly 
apelled QUt instruc:tione and the: eo-
4rgcd t-cvicwing powers given to 
the! Board of State Canva.stera64 
proved ill founded. The rechecking 
of the validity of stgnatures, which 
h done by the clerl<s of the political 
su'bdiviaion in which the petitions. 
were circutla.ted, is extremely slow 
a.nd quite c.ostly. The l'echecl( of the 
gas ta.x referendum petitions lasted 
from October~ l9Sl, to January, 
1952. ~Jld disdQsed tbat o,n1y 6Z. 4% 
o£ the ngllatures were vaUd. Of tho 
153, 54Z checked, only <14, Ol9 (59 
more tha.n the r~quircd number of 
()3, 970) Were valid, whHe 59, 51.3 
P7 , 6%) +were found invalid. 65 The 
city of Detroit alone was forced to 
employ 10 additional clerka !or a 
period of oveT 1 month i.n order to 
checK the 75, 000 signaturea collected 
withi n its ju:risdtction, Even great~~ 
difficulty and expense would be 
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entailed in the rechec;.k ol a. p~tillon 
involving 10~ or 8" of the qua.ll!ied 
electoro aD compared to this parti­
cular rc!erendum efiort in which 
only S'J, wa• sufficient. 

lt h appa.remt. then. that 
further legislation 66 a.nd/o·r a 
greater educational and iDst.ructJ.Qnal 
campaign is nec.e s sary before Mk.hi­
gan•a record with respect to the vali­
dity o{ petition signature• approaches 
a ~·eaeon.ably high leveL 67 

So nr a.s i• known opponents 
to petitions have never .succeeded 
in disrupting proceedinss by persu­
adins •isners to withdraw. However • 
.. There have been a few instances 
where the necessary num'ber of sig· 
n&t"'ro a t·O pctit1on.a waa no·t socurcd 
ot where the psUtions at any ra1f!' 
were not filed. u 68 

Aside frorn the leghlation ol 
1941 and 1954 which failed to improve 
petition circulation ma.ter.iilly. only 
Act l04 o! 19Z3 (repealed by Act 116 
of 1954) which was more!: tangential 
to the problem, need be mentioned. 
It required that a~y ~ornmittee~ 
club or other organi:ltauon seeking 
to c i.rculate petitione to initiate leg­
islation or ·constitutional amendm>t!!nts 
m"-e ltnown its identity tQ the &cre­
tary o! State, give the narnea and 
addre•aee ol ih officer 11-, state the 
purpoae of the gro.up; liCJ.t the names 
ol per •ons contributing money to 
puah the petition and tell how the 
Qloney w~s expended. In addition 
it forbade fraudulent statements a a 
to the purpose, scope or eUecl of the 
4wa propoted to be initiated. How· 
ever. none o( the 19Z.3 legislation 
applied to referendum petitions 
d.elliigned to eu~end l~ws i.h-eady 
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pa saed by the legHJlature: . o9 lts 
c!licacy was !u:rther reduced i:n 
191.4 by a court decision negating 
its application to petitions de signed 
to securt! popularly iniU.ated const.i· 
tution.al amendment~ . 70 Apparently 
'l.be la.w rem.adned va.lld {until repealed 
in l9S4) as applied t-o Lh·ose initia~:hl!g 
statutes but the overwhelming m,aj­
ority o! initiative p«!litione in Michi­
gan arc of the exempt constitution.al 
variety. 71 The present a1.1thor 
agree a. with ProfessOr' Pollock that, 
•:Something would be gained by re­
quiring @&ch petition to h&ve a •pon· 
sor. In thie way the people would be 
better inlorm~d ae to the source of 
the propo6ed U!gi alation and could 
better label and identify p?opOII&la 
as. being genuine public proposal& 
or m~raly ~ro·po eal& o.C intere ste.d 
groups. 11 7 Perhaps the consti­
tutiona.l c;onveotion will propose such 
a change. 
Voter Participation 

U is an arduou1 task to com­
pile the election data on direct legis­
lation proposah and on candi~te s. 
Fortunately. the job had been done 
for the period 1910 through l93j

3
'by . . 

Professor James K. Pollock. His 
findings were a& follows. 

The people of Michigan voted 
o~n 84 ballot propo1.als of which only 
Z7 were odgiMted by the people them­
selves. Of the 'l.?. only 4 were statu­
tory meaaute s (all rejected} while 
23 were constitu.liona.l a.mendtnenu. 
Only 1 statutory tne&&'-lre wae sub· 
m.itted by the legislalure to a popu a 
lar refere.ndu.m. Voter participation 
on proposal• {aa measured against 
the vote Cor Governor in November 
elections a.nd. that for Superintendent 
of .Public !Jl5truct1on io April election.s) 
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34. Ibid, The ·measure concerned: c.a.pital punil!.ihm.ent .and waB defeated. 
352, 594 to Z69, Sl8. 

35. John A. Fairli-et uThe Reff!!r~ndi.Ult and Initiative in Mkhigan, 1" 43 
1'he Annab o£ the American Academy o£ Political and Sodal Scienee 
{Sept. ~ l91Z} pp~ 146.-147. 

36. See Procee·d:ings and Debate& of the Constitutional Convention of the 
State ol Michigan:--1907~08 (La"iiii~, 19.07-08),2 VoJs., hereafter cited 
al!ll PToceedingeJ. - • • • Tbe- Detroit N~·ws of January 4. l9'06, editoriali­
zed that direct legislation VRJ~.s the greate tn sinsle issue of popular inter­
est that bad <:oncerned the state in yea.r8. li: mentioned that 150,000 peti­
tioner!! had! taken a "tand on the: ise~ue. For- a list of thl!! 1roupe. whlc;h 
petitioned se:e PJ-oeeedinge ..... , pp. 1493 .. 1496. 

37. La.bor Q.Jlioru. a.nd farm granges were among the firat elements urging 
the eJCten•ion of political demo<;Ta<;y in the foTm of the initiative and 
:retere-ndum. .tndivid\14\h who did pioneer work :tn the pl"omotion of 
d ire.et soverrunent in Michiitan inc haded Oeorg·e J. Robinson of Alpena, 
Dr. George H. Sherman of DetrQit. Dr. A. M. Webster of Grand 
Rapi ds and Governor Hazen Ping,ree. Orga.niz.atic;uu. prominent in 
the fight .(or the [. & R . were ·the National Di:rect Legislation Leagu,e, 
the National Referendum League and the Michigan Di:rec.t Legi~lation 
League. Some ol the argwncfiU of the op:ponc:nts of direct 1egisla.tiqn 
are to be £ound in the Procee_dinj& . . . , Vol. I. pp. 548-549. 556-
559,. 563-564, S1'7 ... 5-80. A !eadinR opponent wa.s. Henry M. ·Campbell 
as )s e-vident from hili tnitiativ~ and Re-ferendum, •• 10 Michi.san 4"? 
Review{April. 1912:'} pp. 4Z7~43<6 . Other ou.tapoken opponents of direct 
le,gishuion weTe. F. F. Ca.:ri~r (See Deu:olt Ni!ws, January lJ 1908) a.nd 
W. W. Potte;,t", who joined with Ca.m.pb!!ll to writ4! a pamphlet &cVcl"ely 
critieizing diref;::t government. At a later ata.ge in the .fight. Mayor 
'rbornpoon .and J. L. Hudeon of Detroit and Arthur H. Vanomberg of 
G:r~tnd Rapids ~ame ant !or m.ore di-rect go~rnmtHlt. Mo-r~G detail con .. 
ce:rntn,g the parts played by the proponents and opponents of direct 
tegislati.on are found in Edward P. Baklarz.. The Initiative and Referendum 
.~Michisan. 19·08-1913 (Unpubli!ltht!-d m.a.nu&c::ript). · 

38. Fo:: party stand& and alliance& dWi'ing this period see Arthur C. Mia­
spaugh, Party Oraa.niltation ~ Machlne:zl.!!. Michig~n Since ~90 
Balrimare. 1917) pp. 11.-.19. 

:l9. Of tnfi'! 96 mernb-e:r s of the c.otlvenlion, a wrre Demo,crats and S8 'Wet~ 
Rep\Jblicanfi:, 

40. Governor Chase S. Osbo~n in a lett~~ to Fre-d Spark" dated Septemb-er 
Zl, 1910t ~aid. HTbe people were hoodwinKed. by it& ~joke~ t proviS~i{lns .• , 

'•The Lettct"l of Chase S. Osborn (:rom 1'9'09-L913 . F 'ound if\ Vol. l. ol4 
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vole of untitled, unnumbered and 1.1nindexed lett.e.:rs located in the Michi.­
san H,i,stot'ica.l CoUections. 

41. George N. Full~r (ad.} Mesaa.ses o! the Governors of Michigan (lAnsing_. 
l '9Z7) Vol. 4, pp. 587-589. 

42.. .Alice P. CampbeU, ~ 1Tbe Bull Moose Move.ment inM1chigan, "25 Michigan 
Hi litory Maaa~ine (Winter~ 1941) pp. 34-f1 . 

43. See\! th~ De!f.rOit NewQ of Janu,ary 2r 191J, and F\dler. ~·cit .• Vol. 4, 
p.b46. -----

44. In early January, 1913; Senator Woodworth and Repre e.entalive Kappler 
inU'oducecl a.lmo11t identical b ill8. The p't'opo aed &.irtct1d.ments rcc:eived 
prae;t.ic3Uy \.ID.amious support in both hou.ae s. .In April.,. l9l1. the: people 
a.pprovcd the constitutiona.l I. and R . by Z04. 796 to 1~62,. 392. and the 
atatutory I. and R.. by 2.19, OS 1 to 1:52, 388. For more detail on the legis .. 
lative history of the bills and the general political situation in Michigan 
at the thne ef:e R.ichard WoU. Michigan Politic~ and the 1913 Chitnge in 
Initiative and ltefere.ndlum (tfnpublis.hed mant.lSCI'ipt). 

4S~ In 1941, Kelly said~ "All that is ·thought 1.e tQ place ln the ba})ds o·f real 
people the r isht to petition - not fictilioua peopl>e and to protect th.t~ 

people at. large against thos c who have in th.e past. and can in the iuture, 
make a k"acket ou.t o·f oul'" p&tt tion &yst.em • ., For details of the &trugglle 
over regularizing the petJ.tion proce ~s see Oeorge F. Qua. , The Use of 
Direct Legh.la.don ~ Michigan For th~ Election o!_ April, 1941 . ( Unpub­
lished manuscript}. 

46. Among those favoring greater control over the petitio-n proce s& were 
the Michigan a.nd Detroit- Bar Aefilodationl!lll. the Detroit Free Preae. 
the Ann Arbor News and Senator Harry F + Hittle, Opponents iru.:luded 
the Detroit Citiste:n 1 3 Leaguet Senator ~rnee.t Brooks a.nd the C. I. 0. 
and A. F. of L. 

47. See Public and i;:)caJ &t& .. 1941. p. 39·9'. 

48. See Marvin 0. Franlc.el. The Po~Hcal G:ov.p:~ that we.:re Re s~nsible 
Io~ Securing the_ Pl'oviliona o( lnitiative and Rete;-endum in the Mi"'chigan 
Conatitut ion of 1909 anc:l tho Furtht'! r ChQingc a Sccurod in 1913 and 1941 
UnpubH shed manuscript) . 

49. Most important were Thompson v. Secretary~ State, 192 Mich. SlZ 
l1916) and Michigan ~ Dental ~ciety v. Secretary ot ~' 2.94 Mkh. 
503 (1940). 

) 5-0. Barnett v. 8ecl'!ta.:ry of State ZSS Mich. 494 tl938) . 
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51. Leininser v. Secretary of State • .316 Mich. 644 (1947) . 

52. Scott v~ Scc.r~tary of 8ta.t..e, .Z02 Mich. 6Z9 (1918). 

53, ~· and Hamilton v, Secretary "!.! State, Zll Mlch, 31 (19ZO) 

S4. City of Jackson v. ConuniaaiOneJ' ~ Reven...-.e. 316 Mich. 694 (1941). 

SS. Thompsoq v. Secretary 2.,.1 State. 19l Mich. Sl~ U916). After !941, date 
of signing replaced the election p:rectnct :reqttheme.nt. 

56. For more information conce.r-ning the in!luence ot ju.dici.al deciaion.s upo.n 
the initiative and t<cferendu.m in Michigan see William Dachul<.. What Ha a 
aeen th_e Itnpact 2,.£ t!!! Courts ~Direct Les!slation (Unpublishedma~ 
tJc~ipt} q.nd Jame-s R.. HubbeH1 The Effect o f the Courh inMichigan Upon 
The Use of Dhect Legblation (Unpublished manuscript). 

51 . In his report of January 11. 19Sl, to Secretary of State Fred M. Alger. 
Jr ... rega.l'di.ng the checking ol .!lignatu.res on the so~caUed ga.e lAx refer­
e ndu.m peti titlQ. 

58 . Ja.rtJiHj; K. Pollock. The lnitia..tive and R.efe:ren.dum in !-Uchi j(Ui {Arm 
Arbor, 1940) Michigan. ·Governmental Studies, No. 6~ p .. LO. 

59. American State Ciovernment and Administration (New YoTlc:, 19Sl) 
---..,....,...-~~-· - - . - ~~,;,;...~.;.;;..;.-----

(p. 150). 

60. '~Too Much I & R U're.aponaibi1Hy. " Novembe.:r 17, ll;JSl . 

6l. Thompaon v. Seeretal'y 2_! State, 192 Mich 512 (1916). 

62:. Howt~ver, the eoul't would permit the Secretary ot State to exercise 
j'udgm~nt and di.acretion t.o the extent that ne might re ject abs.u.rd, £ace· 
tiOl.J.$ na.m.6s ~Hlc:h as "Charlie PQla.toea. " " Lefty Lowe. nand "jip the 
blo-ed. u See Michigan State ~1 Sociery v. _!;ec~retary ~ ~. Z'94 
.Mich. 503 ~1940) .. 

63. Ibid. 

64. Public. Act No . 2.46. See s1.1pra., pp. 3l- 33. 

65 . lieporl__!2. ~ Statutory Board o!_ Canvas&flrs by Edward Frey, 

66. Th·e cu.rrent. germane proviaions al'e found in Chapter XXU of the Michi ­
gan ElecUon Law - espeejally 6. 1474 lo '6. 1479 and the following: .,6_ 1484 
u.nlawfu.l a..cllli penalty. Sec. 484. n :aha.ll be unlawful for any per:e.on 
to cause or aid a.nd a.b-ct in c:aus ng a.ny fictit ous or lorg~l!;l name to be 
a.lf.xad to any ini.tia.t ve or referendum pe~it ion or to- any petition prQ ­
p osin& an am,e:ndm.eDt to tbe cons.tituuon of the •tate of Michigan. PI" 
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!or k[I.Qwingly causing any s1.1eh pet~tion bearing !ictitioua or forged 
names to be circulated. It shall be unlawful for anyone to s1gn. any 
such petition more th..a.D once, or s-ign a name other than b i s own. Any 
pe.r-&<>11 found guilty o{ v i olating the provi siOn!!. o.f thi e s~c.tion aha.ll be 
deeMed guilty of ll. misdemeanor. (C. L. 148, 168. 484. ) '' See Mie.bi­
(~U" Statute:~ Annota.tcd, Y.ol. V ~1956 ed. ), pp. 182.-188. 

6 7 . A comp..,tcnt cvalu..aUon is found in Dani~l KHngboffer. The Pr(lrV:isionl! , 
Problemr.J a~ Oiffkulthu Involved 1n_th.!_ll!_e ~ ~ Pet~n ~ Michisan 
( Unpubli 5-h.ed rna.mJ.SC. ript, } 

68. PQUock, !:!2: ~·. p. 9 no \.e. S . 

69. See Michigan .Statute• Annotated, (Chic.ago, 1936) Vol . 5 1 pp. Z96 - 2.97. 

70 . Hamilton v . Secret~ry ~~ State. 22:7 Mich. l U (l9.Z4). As explained i n 
Michig~n Statu.te 8 Ann_,0tated 0936 ed . ) VQl. V. pp. 296· 297, ''This &el l 
.r~liiive to the initiation of amendments to the <;.Ofi~Jtilution, places a 
b~J.rden on thoae c irculating th~ petitions; in addition to those imposed hy 
Con.at. 1908, .Art. XVII. aec.. 2:. aruj a...noun.t.s to· an a.mend.me.nt thereof 
a ltd i8 the rcfo r e Wlc.O:nsti tu. tional . • I 

71 . See Eleanor Schulz., ~e Promoters !!!,_Initiative~ in. Mi.c.hi gao .Required 
!:!!_ Oi~close Thems:elve~ JJ !.! Author~ ~ J\.tJsume R..~t~pons.ibility? 'Unpub· 
liahed manuscript}. 

72. PQ1loc4(. ~· _s!!., p. 6S. 

73. ~. pp. 17-57. 78-86. 

74. lam. indebted to Charles Jacob (o~ much of the- d&te. Sec hia Voter 
Pa.rtic1Etion i!! Direct Legiala.tion ~ Michigan (Unpublished manua:cript) , 

75. Art,de- XVU. section 4. The eff.ective diote of the 16 yeaT provli s.i,qn 'W'4JB 

changed from 192.6, l94Z,, L9S8, it.nd 1974 (projected) to 1961 and 1977 
(projected) by an amendment adopted in 1960. 

76. The decrease eannot be explained by the slightly greater num.b.er (30~} 
ot proposah voted on in the ept>ing eleetion du:r~ng the year• 1940 - 1951 
•• CQmpil.fed. with the 28~ during the 1910-1939 period becau1e voter par ~ 
ticipation ·on di.feet les:i ~Jlation me~uureo is normally highel" on the ehoJ"t 
.spring baUot tba.n on the long fall ballot . 

11. John P. White, Votins Mach~ne s and ~l~ ~t~ Const:itutional 
R.l!vision i~ Michlga.n (Ann Arbor ; Institute o£ Public Adminhtration, 
The U.nlvei' sHy of Michigan, 196.0), p. 13. 

78. Polloc , ~·~· p. 18. 
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cretion was given to the secretary of state to withhold the vote 
on an amendment, not because of any petition difficulties, but 
bc~ause of faulty and inconsistent wording of the proposal. 

The mechaolcaJ procedure which is followed by the secretary 
of statt and the various ·county clerks in recdving and filing 
petitions is routine. The peti6on is stamped "filed" or ure­
ceived"- and in due course is sent to the secretary of state. 
IC frauds have been perpetrated in connection with the peti­
tions, nothing is done unless some interested individuals or 
groups call the matter to the attentaon of the prostcutor, or 
bring some legal action. Most petttions are not checked. and 
the validity of signatures cannot dfcctively be called in ques.. 
tion unless they are compared to the regjstration lists. and this 
is not required by the constitution. Consequently, a. mere 
tabulation of the returns is all that is ordinarily done, and the 
filing officers bave no authority to go behind the face of the 
petition. In such matters., which are ~cntire1y different from 
election contests, it is probably not necessary to have elaborate 
judicial action, for speed is nece-Ssary" and a final popular 
remedy for any fraud lies in the bal1ot box. 

The number of signatures required by the constitution to 
put the machinery of direct ]egislation in morton seems not to 
have bttn unduly large.s, Despite the increasing number of 
signatures required under pre-Sent voting conditions" there has 
been an increasing use Qf the initiat ive and referendum. ln 
1 91~ only 39,.000 signa.tur~ were necessary to initiate a con­
stitutional amendment~ Jn 1940 the number required had 
risen to 161,000. The ta$k of collecting thi:~ large number of 
signatures is not easy} and when one finds that the common 

1 There have been a few 1nsranC".es where dt.e necessary number of sig. 
natures to petitions wu not secured or where the petitions at any rate were 
n.ot 6J~d. The follow~ng a.rc a few recent un$ucc:eti!iful e:H'or~ to usc the 
ini Uative Of referendum! 

1920, Constitution.U lnitiative-Co~oJnty home rule. 
19Jf, Con!tirutional initiative-Possession of liquor. 
19JJ1 Referendum-Ruff election law. 
193-4, Const1tutional ini taative-Homest~ad exemption. 
19Ji• Consti tutionaJ inj tiative--Rept'itl of ljq uor cofitrol. 
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practice is to secure from a fourth to a third more signatu~ 
than the number required, in order to provide an offset for any 
invalid signatures, the task becomes much greater. It is fair 
to say~ therefore, that present requirements as to the n urn her 
of signatures. on pedtjons are tjgid enough to prevent captidous 
use of the constitutional privilege of direet legislation with­
out 1nterfering with its use. Any higher percentages, would 
tertainly hinder the use of the initiative and referendum. 

Probably the same point should be made regarding the circu­
lation of petitions and the determination of their $Uffidency. 
It is not difficult to discover many inva1id signatures on peti­
tions, and some cases at lea.st of improper c-ir<:ulators of 
·petitions. To tighten up on thrs part of the procedure without 
at the same time reducing the· number of required signatur·ei 
might work many injustices against the prestntation of de .. 
sirable issues. Ideally, jt would be safest 'to require petitions 
t:o be s.igned only in those offices where an immediate check. 
could be made against the r~gistration rccords.e But, quite 
obviously, this would make the task of lining up signatures 
an almost impossible on~e. Furthermore~ the constitution uses 
h d 54 al'#!:.ed h 44 • __ ..J " d h" t e wor s qu. . ln _ voter, not reglsten:u voter, an t IS 

provision makes it very difficult to prove that a signature on 
a petition is invalid. A requirement might well be inslsted 
upon to mak! certain that the circulators of petitions are bona 
fide cit]zen.s and voters. To tighten up on one part of the pro­
cedur·e, howevet, would in aU fairness require a reconsideration 
of the number of signatures rcqu1red; and its probable reduction. 

No seriou& abuses have arisen in connection with the circu­
lators of petitions. So-caUed "petition mmsu are alleged to 
ex~st~ but none has been discovered and prosecuted. Some­
times circulators are paid and in these instances s.urns o( 
,s,oco to $-lOjooo have heen spent for this purpose. In other 
cases the work of ci.rcuJating petitions has been largely volun­
tary. 1\~o provision seems necessary at the pr-esent dme to 
prevent the paying of "petition pushers." Such a prohibition 

• In Gennmr under the Weimar Republic. this WQ the method followed. 




