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M I C H I G A N  D E P A R T M E N T  OF S T A T E  
L A N S I N G  

RICHARD H. AUSTIN SECRETARY OF STATE 
M I C H I G A N  4 8 9 1  a 

STATE TREASURY BUILDING 

O c t o b e r  28. 1988 

H a r o l d  Dunne 
Ha r o l d  Dunne and Associ  a t e s  
3 7 6 7 7  P r o f e s s i o n a l  C e n t e r  D r i v e  
S u i t e  1 1 0 - C  
L i  v o n i  a, M i  c h i g a n  48154 

D e a r  Yr. Dunne: 

T h i s  i s  i n  response t o  y o u r  r e q u e s t  f o r  an i n t s r p r e t i v e  s ta temen t  
c o n c e r n i n g  t h e  a p p l i c a t i o n  o f  t h e  Campaign F inance Act  ( t h e  A c t ) ,  1976 
PA 388, as amended, t o  t h e  e l e c t e d  o f f i c i a l  who wishes t o  use  e i t h e r  
t h e  o f f i c i a l ' s  c a n d i d a t e  commi t tee  o r  o f f i c e h o l d e r  f und  t o  pay f o r  l e g a l  
r e p r e s e n t a t i o n .  

T h e  l e g a l  expenses lvould be i n c u r r e d  i n  a  d i s p u t e  w i t h  o t h e r  e l e c t e d  
o f f i c i a l s  o v e r  e x p e n d i t u r e s  o f  funds p u r s u a n t  t o  a  c i t y  c h a r t e r .  You go 
o n  t o  s t a t e :  

"The c o r p o r a t i o n  counse l  r e p r e s e n t s  t h e  c i t y  as an 
e n t i t y  and cannot  r e p r e s e n t  b o t h  s i d e s  i n  t h e  d i s p u t e .  
T h e r e f o r e ,  t h e  q u e s t i o n  i s ,  'Wou ld  t h e  expense q u a l i f y  
a s  i n c i d e n t a l  t o  h o l d i n g  o f f i c e  and be a c c o r d i n g l y  
p r o p e r  under  P u b l i  c  Ac t  388 o f  1976? "' 

C l e a r l y  payment o f  t h e  expenses you d e s c r i b e  would n o t  be a p p r o p r i a t e l y  
made f rom a  c a n d i d a t e  commi t t e e  because t h e  proposed expenses a r e  no t  a  
p a r t  o f  ',he c a n d i d a t e ' s  e l e c t i o n  e x p e n d i t u r e s .  However, i t  appears t h a t  
t h e  expenses may more a p p r o p r i a t e l y  be made f r o m  an o f f i c e h o l d e r  expense 
f u n d  ( O E F )  e s t a b l i s h e d  p u r s u a n t  t o  s e c t i o n  39 o f  t h e  Act  (MCL 169.249) 
w h i c h  p r o v i  des: 

"Sec. 49. ( 1 )  An e l e c t e d  p u b l i c  o f f i c i  a1 may 
e s t a b l i s h  an o f f i c e h o l d e r  expense fund. The fund may 
b e  used f o r  expenses i n c i d e n t a l  t o  t h e  pe rson ' s  o f f i c e .  
The fund  may no t  be used t o  make c o n t r i b u t i o n s  and 
e x p e n d i t u r e s  t o  f u r t h e r  t h e  n o m i n a t i o n  o r  e l e c t i o n  o f  
t h a t  p u b l i  c  o f f i c i a l .  

" ( 2 )  The c o n t  r i  b u t i  ons and zxpendi  t u r e s  made 
p u r s u a n t  t o  s u b s e c t i o n  ( 1 )  a r e  no t  exernpt f rom t h e  
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contr ibut ion l imitat ions of t h i s  act b u t  any and a l l  
cont  ri butions and expenditures shall  be recorded and 
s h a l l  be reported on forms provided by the secretary of 
s t a t e  and f i l ed  n o t  l a t e r  than January 31 of each year 
and shall  have a  closing date o f  January 1  o f  tha t  
year .  

" (3 )  A person who knowingly violates t h i s  section 
i  s gu i  l t y  of a  mi sdemeanor and  shall  be puni shed by a  
f i n e  of not more than $1,000.00 o r  imprisonment f o r  
n o t  more than 90 days, or both." 

The question of the  payment of legal expenses by an  OEF has been dealt  w i t h  
i n a  previous l e t t e r  issued by the Department. The question raised at  t ha t  
time was whether an OEF could be used t o  pay the  expenses of bringing a  
l i b e l  act ion by the  public o f f i c i a l .  In a  February 1 ,  1980 l e t t e r  t o  
Senator Jack Nelborn the  Department concluded tha t  such expenses could not 
be paid from the  O E F  i f  the  disbursement was fo r  expenses in a  sui t  f o r  
personal money damages. The l e t t e r  t o  Senator Welborn i s  enclosed. 

In a  telephone conversation on October 11, 1988 with Webster Buell of t h i s  
o f f i c e  you elaborated on the  facts  provided in  your l e t t e r .  The legal 
a c t i on  involved includes two lawsuits by your c l ient  against t he  City of 
Livonia and other elected o f f i c i a l s .  Your c l i en t  i s  t he  c i t y  t reasurer .  
In one action he i s  seeking a  declaratory judgment with respect t o  the  
app l ica t ion  of the c i ty  charter. I n  t h e  other action he i s  suing the  other 
o f f i c i a l s  and demanding t h a t  cetain funds be returned t o  t he  c i ty .  In 
n e i t h e r  case i s  he seeking money damages for  himself. 

Based upon t h e  nature of the actions and the  re l ief  sought i t  appears t ha t  
payment of t he  legal expenses outlined i s  incidental t o  your c l i e n t ' s  
o f f i c e  and t h a t  payment of legal expenses under these ci rcumstances may be 
properly made from your c l i e n t ' s  OEF. 

This  response i s  informational only and does not const i tu te  a declaratory 
rul  i  ng. 

Very t ru ly  yours, 

~ f f i c e ' o f  ~ e a r i n ~ s  and Leg is la t i& 




