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I ionorab l  e  Ray C. Ho tchk i  ss 
Ingham County C i  r c u i  t C o u r t  
'Lans ing , M i c h i g a n  

Dear Judge H o t c h k i  ss: 

T h i s  l e t t e r  i s  p u r s u a n t  t o  y o u r  Order  remanding, t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  a 
w r i t t e n  i n t e r p r e t a t i o n ,  t h e  q u e s t i o n  of t h e  use o f  funds r e a l  i z e d  from the s a l e  
o f  e n t e r t a i n m e n t  t i c k e t s  a t  f ace  va lue .  T h i s  l e t t e r  a p p l i e s  t h e  p r o v i s i o n s  o f  
t h e  Campaign F inance  A c t ,  1976 PA 388, as amended ( " t h e  A c t " )  t o  t h e  f a c t s  wh ich  
gave r i s e  t o  D i c k  M. Jacobs  v R i c h a r d  A u s t i n  S e c r e t a r y  o f  S t a t e  vEn.ich i s  pre-  
s e n t l y  b e f o r e  t h e  Cour t .  

S p e c i f i c a l l y ,  t h e  i s s u e  can be s t a t e d  as f o l l o w s :  

Does t h e  A c t  p r o h i b i t  t h e  S e c r e t a r y  o f  S t a t e  frorn ma tch ing  p u r s u a n t  t o  sec- 
t i o n  64  t h e  g r o s s  amount r e a l  i z e d  f rom the  s a l e  o f  e n t e r t a i n m e n t  t i c k e t s  i o  
persons c o n t r i b u t i n g  $100.00 o r  l e s s  t o  a  c a n d i d a t e  commi t tee  o f  a  can- 
d i d a t e  f o r  gove rno r  who qual i f i e s  f o r  p r imary  e l e c t i o n  pub1 i c  f u n d i n g ?  

S e c t i o n  64 p r o v i d e s  as f o l l o w s :  

"Sec. 64. (1) A c a n d i d a t e  i n  a  p r i m a r y  e l e c t i o n  may o b t a i n  moneys from the  
s t a t e  campaign fund i n  an amount equal t o  $2.00 f o r  each $1.00 o f  
qual  i f y i n g  c o n t r i b u t i o n  i f  t h e  c a n d i d a t e  c e r t i f i e s  t o  t h e  s e c r e t a r y  o f  
s t a t e  t h a t :  
( a )  The c a n d i d a t e  commi t tee  o f  t h e  c a n d i d a t e  r e c e i v e d  an amount o f  
qual  i f y i  ng c o n t r i b u t i o n s  a t  l e a s t  equal t o  5% o f  t h e  c a n d i d a t e ' s  des igna ted  
spend ing 1  i m i  t. 
( b )  The f u l l  name and address o f  each person making a  qual i f y i  ng c o n t r i b u -  
t i o n  i s  reco rded  by t h e  c a n d i d a t e  commi t tee  o f  t h e  c a n d i d a t e  c e r t i f y i n g .  
T h i s  requ i remen t  i s  i n  a d d i t i o n  t o  and n o t  i n  l i e u  o f  any o t h e r  r e q u i r e -  
ments re1 a t i  ng t o  t h e  r e c o r d i n g  and r e p o r t i  ng o f  c o n t r i b u t i o n s .  
( 2 )  An unopposed c a n d i d a t e  f o r  nomina t ion  i n  a  p r i m a r y  e l e c t i o n  i s  n o t  
e n t i t l e d  to  moneys from the  s t a t e  campaign fund  e x c e p t  as p r o v i d e d  i n  sub- 
s e c t i o n  ( 3 ) .  
( 3 )  If a  m a j o r  p a r t y  has a  c o n t e s t  f o r  t he  n o m i n a t i o n  f o r  t h e  same o f f i c e ,  
an unopposed c a n d i d a t e  f o r  n o m i n a t i o n  o f  a n o t h e r  p a r t y  i n  a  p r i m a r y  e l e c -  
t i o n  may r e c e i v e  up t o  25% o f  t h e  maximuni payment p r o v i d e d  i n  s u b s e c t i o n  
( 6 ) .  
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( 4 )  A c a n d i d a t e  i s  n o t  c n t i  t l c d  t o  rnoneys f rom t h e  s t a t e  campaign fund f o r  
a  p r i m a r y  e l e c t i o n  i f  i t  i s  determined t h e  name o f  t h e  c a n d i d a t e  i s  i n e l i -  
g i b l e  t o  appear on t h e  p r i m a r y  e l e c t i o n  b a l l o t  p u r s u a n t  t o  s e c t i o n  5 3  of 
A c t  No. 116 o f  the  P u b l i c  A c t s  o f  1954, as amended, b e i n g  s e c t i o n  165.53 o f  
t h e  M ich igan  Compi led Laws. 
( 5 )  F o r  purposes o f  t h i s  a c t ,  a  w r i t e - i n  c a n d i d a t e  s h a l l  n o t  be regarded 
as o p p o s i t i o n ,  o r  as c r e a t i n g  a  con tes ted  p r i m a r y .  
( 6 )  A c a n d i d a t e  may n o t  r e c e i v e  f rom t h e  s t a t e  campaign fund f o r  a  con- 
t e s t e d  p r i m a r y  more t h a n  66% o f  t h e  c a n d i d a t e ' s  expendi  t u r e  l i m i t  
d e s i g n a t e d  i n  s e c t i o n  6 7 ( 1 ) .  
( 7 )  F o r  purposes o f  t h i s  s e c t i o n ,  p r imary  e l e c t i o n  i s  an e l e c t i o n  h e l d  
p u r s u a n t  t o  s e c t i o n  52  o f  A c t  No. 116 o f  t h e  P u b l i c  A c t s  o f  1954, as 
amended, b e i n g  s e c t i o n  168.52 o f  t h e  M i c h i g a n  Compi led Laws." 

S e c t i o n  1 2 ( 1 )  o f  t h e  A c t  s e t s  f o r t h  t h e  d e f i n i t i o n  o f  t h e  tern1 " q u a l i f y i n g  
c o n t r i b u t i o n "  as f o l l o w s :  

"Sec. 12. (1) " Q u a l i f y i n g  c o n t r i b u t i o n  means a  c o n t r i b u t i o n  o f  money made 
by a  w r i t t e n  i n s t r u m e n t  by a  person o t h e r  t h a n  t h e  c a n d i d a t e  o r  t h e  
c a n d i d a t e ' s  immedi a t e  f a m i l y ,  t o  t h e  c a n d i d a t e  comrni t t e e  of a  c a n d i d a t e  f o r  
t h e  o f f i c e  o f  gove rno r  wh ich  i s  $100.00 o r  l e s s  and made a f t e r  A p r i l  1 o f  
t h e  y e a r  p reced ing  a  y e a r  i n  which a  governor  i s  t o  be e l e c t e d .  Not more 
t h a n  $100.00 o f  a  p e r s o n ' s  t o t a l  aggregate  c o n t r i b u t i o n  may be used as a  
q u a l i f y i n g  c o n t r i b u t i o n  i n  any c a l e n d a r  y e a r .  Qua1 i f y i  ng c o n t r i b u t i o n  does 
n o t  i n c l u d e  a  s u b s c r i p t i o n ,  l o a n ,  advance, d e p o s i t  o f  money, i n - k i n d  
c o n t r i b u t i o n  o r  expend i  t u r e ,  o r  a n y t h i n g  e l s e  o f  v a l u e  e x c e p t  as p r e s c r i b e d  
i n  t h i s  a c t . "  

" C o n t r i b u t i o n "  i s  d e f i n e d  i n  s e c t i o n  4 o f  t h e  A c t .  The r e l e v a n t  p o r t i o n  o f  t h a t  sec-  
t i o n  reads as f o l l o w s :  

"Sec. 4. ( 1 )  ' C o n t r i b u t i o n '  means a  payment, g i f t ,  s u b s c r i p t i o n ,  
assessment, expendi t u r e ,  c o n t r a c t ,  payment f o r  s e r v i c e s ,  dues, advance, 
fo rbearance ,  l o a n ,  d o n a t i o n ,  p ledge o r  promise o f  money o r  a n y t h i n g  of 
a s c e r t a i n a b l e  monetary v a l u e  whether  o r  n o t  c o n d i t i o n a l  o r  l e g a l l y  e n f o r -  
ceab le ,  o r  a  t r a n s f e r  of a n y t h i n g  o f  a s c e r t a i n a b l e  monetary v a l u e  t o  a  p e r -  
son, made f o r  t h e  purpose of i n f l u e n c i n g  t h e  n o m i n a t i o n  o r  e l e c t i o n  o f  a  
cand ida te ,  o r  f o r  t h e  q u a l i f i c a t i o n ,  passage, o r  d e f e a t  o f  a  b a l l o t  
q u e s t i o n .  An o f f e r  o r  t e n d e r  of a  c o n t r i b u t i o n  i s  n o t  a  c o n t r i b u t i o n  if 
e x p r e s s l y  and uncondi  t i o n a l  l y  r e j e c t e d  o r  r e t u r n e d .  
( 2 )  C o n t r i b u t i o n  i n c l u d e s  t h e  put-chase o f  t i c k e t s  o r  payment o f  an a t t e n -  
dance f e e  f o r  e v e n t s  such as d i  nners,  luncheons,  r a l  l i e s ,  t e s t i m o n i a l s ,  
and s i m i l a r  f und  r a i s i n g  even ts ,  an i n d i v i d u a l  ' s  own money o r  p r o p e r t y  
o t h e r  t h a n  t h e  i n d i v i d u a l  ' s  homestead used on b e h a l f  o f  t h a t .  i n d i v i d u a l  ' s  
cand idacy,  t h e  g r a n t i n g  of d i s c o u n t s  o r  r e b a t e s  n o t  a v a i l a b l e  t o  t h e  
genera l  p u b l i c ,  o r  t h e  g r a n t i n g  of  d i s c o u n t s  o r  r e b a t e s  by broadcase media 
and newspapers n o t  ex tended on an equal b a s i s  t o  a l l  c a n d i d a t e s  f o r  t h e  
same o f f i c e . "  

Based on t h e  d e f i n i t i o n  of t h e  t e r m  c o n t r i b u t i o n  i t  appears t h a t  t h e  purchase o f  
a  t i c k e t  from a  c a n d i d a t e  commi t tee  i s  a  c o n t r i b u t i o n  "made f o r  t h e  purpose o f  
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influencing the nomination or e lec t ion of a candidate." A key element i n  dcter-  
mining whether a  payment i s  a  contribution is_t~-c;amm&t~>-pla~!~ f o r  u t i l i z i ng  
€he m o ~ y Y ~ e c e i u - e d ~ ~ b e g g i  nten t of the contributor i s  not the sole de tcrmi-nant. 

- 

Aommi " t e e ' s  purpose in ra is ing money i s  to u t i l i z e  the money by making expen- 
di tures.  , The use of  a  pa r t i cu l a r  form of fundraising cannot corivert a  con t r i -  
bution in to  a  purchase of goods or services. 

b 

I n  the Situation a t  hand, the committee receiving the payments fo r  entertainment 
t i cke t s  apparently included the funds received as qua1 i  fyi ng contributions in 
the committee's appl ica t ion fo r  matching funds in tlie primary e lect ion.  , 

Presumably, the monies received were then used t o  make expenditures in 
ass is tance  of the candidate ' s  e lec t ion.  

Such u t i l i z a t i o n  of the monies i s  for  the purpose of influencing as well as i n ,  
ass is tance  of the nomination or e lec t ion o f  a candidate. The t i cke t s  were sold 
as a means of ra is ing funds for  the campaign. 

The term "contribution" i s  defined by the Federal Election Campaign Act in much 
the same way as i t  i s  defined in the Act. When the federal s t a t u t e ' s  provisions 
fo r  matching contributions in presidential  primaries f i r s t  went in to  e f f e c t ,  the 
Federal Election Commi ssion u t i l  i  zed procedures which made ce r ta in  purchases of 
goods a n d  entertainment t i c k e t s  "nonmatchable." That i s ,  while the purchase of 
the t i cke t  was reported as a  contribution the whole pr ice  of the t i c k e t  was not 
matched. This approach was expanded in regulations \~h i ch  were pub1 i  shed sub- 
sequent t o  the 1976 Presidential  e lec t ions .  

The revised regulat ions grew o u t  of a  controversy surrounding the question of 
whether the fu l l  price of t i cke t s  to  some concerts used by Presidential  can- 
didates as fundraisers could be matched pursuant to the Federal Election 
Commission po l ic ies  then in e f f ec t .  The regulations which lirni ted the matchabi - 
1 i  ty of some contributions are  attached. Basical l y ,  regulat ions current ly  in 
e f f e c t  provide t ha t  only the amount in excess of the f a i r  market value of a  con- , 

c e r t  t i c k e t  purchase i s  matchable. These events are  described as "any ac t i v i t y  
t h a t  primarily confers p r iva te  benef i ts  in the form o f  entertainment to  the 
contributor.  . . ." A contr ibut ion in the form of a  t i c k e t  purchase to an event 
t h a t  i s  "essen t ia l ly  po l i t i c a l  " i s  fu l ly  matchable. 

Recently the Federal Election Commission has issued proposed regulations fo r  
presidential  primary matching funds which would c l a r i f y  and e laborate  on the 
regulat ions now in e f f e c t ,  Federal Register August 17, 1982, pp 35892, 35912. 
The proposed regulat ions make no substantive changes w i  t h  respect t o  match- 
a b i l i t y ,  however, the F.E . C .  did request that: comments be made on the rnatch- 
a b i l i t y  of contributions made in the form of t i cke t  purchases. I t  i s  
in te res t ing  to  note t h a t  the comment period for these proposed regulations has 
been extended because of comments received deal i  ng with the matchabi 1 i ty of con- 
c e r t  t i c k e t  sa les .  A copy of the proposed regulations i s  at tached.  

The S t a t e  of New Jersey a l so  has a matching program for  gube rna to r i~ l  primary 
e lect ions .  I n  disctlssions with New Jersey off ic i  a1 s  administering the program, 
Departmental s t a f f  have been informed t ha t  insofar  as the matchabil i  ty of 
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contributions i s  concerned New J e r s e y ' s  regulations are very s imi lar  to the 
federal regulat ions.  

In presidential  primaries and gubernatori a1 pri~nari  es in Michigan and New 
Jersey,  a  person purchasing a  t i cke t  or  other incentive from a  campaign i s  
making a  contr ibut ion.  However, the matchabili ty of such coritributions i s  
1 imi ted ,  by promul gated ru les ,  for  presidential primaries and New Jersey guber- 
natori a1 primari es. The Michigan s t a t u t e  does not speci f ica l  ly make contribu- , 

t ions  in the  form of t i c k e t  purchases nonmatchable. 

The l imi ta t ions  on matchabili ty in the Act are  included in section 12(1) of the 
Act which i s  s e t  out above. Those l imi ta t ions  are t ha t  a  contribution or por- 
t ion  of a  contr ibut ion which may be matched: 

I-. Must be a  contr ibut ion of money, in kind contributions  nay not be used 
f o r  matching purposes. 

I 

. Is l imited t o  $100.00 i n  a  calendar year. ,' . . - .. , 

The question of the propriety of matching contributions in the form of en te r -  
tainment t i c k e t  purchases was raised very l a t e  in the primary campaign. This 
foreclosed the poss ib i l i ty  of making changes in the l eg i s l a t i on  in time to  l imi t  
matchabili ty of these contributions in the 1982 gubernatori a1 primary. Matching 
i s  n o t  u t i l i z ed  in conjunction with the general e lec t ion.  Between now and the 
next gubernatori a1 primary e lect ion there i s  adequate time to seek l e g i s l a t i v e  
changes and implement any necessary changes in administrative rules so t h a t  , 

contributions which a re  matched with public funds, as nearly a; possible,  indi- 
c a t e  actual support f o r  the candidate. , 

Inasmuch as cour ts  do not rewrite s t a t u t e s , l  and the remedy for defects  in the 
laws i s  with the L e g i s l a t ~ r e , ~  administrat ive agencies, such as the Secretary of 
S t a t e ' s  Office,  may not, under the guise of i t s  rule-making power, abridge or 
enlarge i t s  author i ty  or  exceed powers given i t  by ~ t a t u t e . ~  Because the prac- 
t i c e  of resel l ing  entertainment t i cke t s  i s  within the Legi s l a t u r e ' s  de f in i t ion  
of contr ibut ion,  any substantive change in the def in i t ion  should be rendered by 
the Legislature not the administrat ive agency. 

As Secretary of S t a t e  I believe t ha t  Michigan should, fo r  fu tu re  e lec t ions ,  
adopt an approach s imi la r  to the federal and New Jersey approach to  the issue .  
I believe t h a t  a  majori ty of concerned persons would be wi 1 l ing to  support the 
adoption of such an approach. My s t a f f  has been directed to  .spearhead the  , 
e f f o r t  t o  ensure t h a t  only contributions which actually indicate  support f o r  a  ,,- 
candidate wil l  qua1 i fy f o r  matching in the 1986 gubernatori a1 pr imary.~ 

Very t ru ly  yours, 

Richard H .  Austin 
Secretary of S ta te  
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