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SECRETARY OF STATK

January 23, 1989

Mr. John F. Markes

Detroit Edison Political Action Committee

2000 Second Avenue

Detroit,
Dear Mr.

This is

Michigan 48226
Mark es: '

in response to your request for a declaratory ruling cnncerning the

applicability of the Campaign Finance Act (the Act), 1976 PA 388, as

amended,

to the solicitation of contributions to the Detroit Edison

Political Action Commi ttee (EdPAC) from employee-sharecholders of the
Detroit Edison Company (Detroit Edison).

EdPAC is a separate segregated fund established by Detroit Edisop under the
authority of section 55 of the Act (MCL 169,255). The solicitation of
contrihytions ta EAPAC is restricted to certain individuals by section

55(2).

Section 55 states in its entirety:

“Sec. 55. (1) A corporation or joint stock
conpany formed under the laws of this or another state
or foreign country may make an expenditure for the
establishment and administration.and solicitation of
contributions to a separate segregated fund to be used
for political purposes. A fund established under this
section shall be limited to making contributions to,
and expenditures on behalf of, candidate committees,
hallot question commi ttees, political party committees,
and independent committees.

(2) Contributions for a fund established by a
corporation or Joint stock company under this section
may be solicited from any of the following persons or
their spouses: .

“Safety Belts and Sluwer Speeds Saves [ives”
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(a) Stockholders of the corporation.

{b) Officers and directors of the corporation.

(c) Employees of the corporation who have policy
making, managerial, professional, supervisory, or
administrative nonclerical responsibilities. o

. {3) Contritutions for a fund established under
this section by a corporation which is nonprofit may be
solicited from any of the following persons or their
s pouses:

(a) Members of the corporation who are indivi-
duals.

(h) Stockholders of members of the conrporation.

(c) Of ficers or directors of members of the
corporation,

(d) Employees of the members of the corporation
who have policy making, managerial, professional,
supervisory, or administrative nonclerical respon-
sibilities,

(8) Contributions shall not be obtained for a
fund established under this section by use of coercion,
physical force, or as a condition of employment or
membership or hy using or threatening to use job
discrimination or financial reprisals.

(5) A person who knowingly violates this section
is quilty of a felony and shall be punished by a fine
of not more than $5,000.00 or imprisoned for not more
than 3 years, or both, and if the person is other than
an individual, the person shall be fined not more than
$10,000.00."

You indicate that EAdPAC is considering plans to solicit shareholders who
are employees enrolled in the company's Employee Savings Plan (ESP). The
ESP is a payroll savings program which allows employees to voluntarily
contritute up to six percent of their salary to one or more investment
funds. Ffund A is a diversified equity fund, Fund B is a government
obligations fund, and Fund C consists of investments solely in Detroit
Edison Common Stock. ESP contributions funded by salary deductions are
fully vested at all times.

In addition, Detroit Edison invests 50 cents in the Detroit Edison Common
Stock Fund for every dollar an employee saves. As you explain in your
letter:
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"AYY the Company matching contributions are credited to
the participating employees account each calendar year
(called "class years"), and may produce earnings. The
Company matching contributions and related earnings

. belong to the employee (are vested) when:each'
class year matures, Each class year matures on January
' of. the fourth calendar year after the year in which
the contributions are made. That year in our plan is
called a mature year. The Company matching contribu-
tions and related earnings represented by that mature
year become vested and ‘belong to the employee.

Employee ESP members may withdraw part or all of the
value of their Company matching contributions for any
mature class years, once a calendar year in an amount
of $500 or more in multiples of $100, or 100 percent of
the value of their employee contributions, without
penalty.” .

You ask whether employees whose company matching contributions and related
earnings are vested are stockholders who may be solicited under the Act.

This guestion was first presented to the Federal Election Commission on
July 25, 1988, Under federal law, a corporation may only solicit
contributions tq a separate segregated fund from the corporation's
stockholders and their families and its executive or administrative
personnel and their families. (2 USC 441b(4)(A)(i)). "Stockholder" is
defined in 11 CFR 114.1(h) as follows:

"(h) 'Stockholder' means a person who has a
vested beneficial interest in stock, has the power to
direct hov that stock shall be voted, if it is voting
stock, and has the right to receive dividends."

The Commission concluded in Advisory Opinion 1988-36 that ESP participants
who have at least one share of -Detroit Edison Common Stock credited to
their account for a plan year that has matured are stockholders within the
meaning of 11 CFR 114,1(h). As such, they may he solicited by EdPAC under
federal law. A copy of this Advisory Opinion is attached hereto.

The Michigan act and administrative rules do not include a definition of
"stockhglder." However, it appears that ESP members who have vested
interests in Detroit Edison Common Stock are stockholders within the
generally accepted meaning of that term. :

According to the documents submitted with your ruling request, ESP
participants who have Common Stock credited to their account for a plan
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year that has matured shall have a 100% vested interest in that stock
(Article IX, section 9.2). The trustee of the fund is required to vote
those shares of stock in accordance with the directions of ecach participant
(Article VI, section 6.3(c)). Shares for which no voting instructions arn
received may- not be voted. Finally, participants who have a Vested
interrest share in the profits or losses of Detroit Edison. . Under general
principles-of .corporate law, these factors indicate that ESP participants
who have Common Stock credited to their account for a mature plan year are
stockholders of Detroit Edison.

Presumably, the employees who are the subject of your ruling request

do not have policy making, managerial, professional, supervisory, or
administrative nonclerical responsibilities and cannot he solicited under
section 55(2)(c) of the Act. However, section 55(2)(a) permits the
solicitation of stockholders of the corporation. Therefore, in answer to
your question, EAPAC may solicit employees who are enrolled in the Employre
Savings Plan if their company matching contributions and related earnings
inDetroit Edison Common Stock are fully vested.

This response is a declaratory ruling pertaining to the specific facts and
questions presented.

Sincerely.
.’/7 /LVQ\/‘%‘-\/‘
,¥?§:§:§1u Aust}n

Attachment
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{15937] A0 1988-36: Solicitstion of ESOP Particlipancs

{Hembers of an employee savings plan under which matching coatributions purchase
the employer's stock may be solicited by the corporate political actlon commlttec
an stockholders wince the restrictions on withdrawing atock and so enjoyling wtock
dividends are minimal. Answver to John F. Markea, Detrolt Edison Pollticul Actlon
Coumlttee, 2000 Second Avenue, Detrolt, Michigan 48226, ]

Thla responds ta your letters of July 25 and August 9, 1988, requestling an
advisory opinion on behalf of the Detrolt Edison Pollitical Accion Comuablttee ("EJPAC")
concerning application of the Yederal Election Campalgn Act of 1971“ suumended ("the
Act"), and Coumleslon regulations to the solicitatlon of voluntury concrlbutlona froam
coployees of Detrolt Edison Company ("Detroft Edison") who purchase or recelve stock
through Detrolt Edison’s Employees' Savings Plan ("ESP") l/

You explalin that after six months of employmenc Detrolt Edison camployeces are
eligible to participate In the ESP by contributing from one to uix percent of thelr
salary on eclther an after-tax ot before-tax basis. / These euwployevs may designate
the contributions to three different investment Funds. Funds A and U are invested
respectively {n comwmon stocks (selected from Standard and Poor's 500 Index) and tn
certsln government obligations or bank deposite. ESP art. VI(a) and (b). Fund C,
the Detrolt Edison Common Stock Fund, Invests salely {n Detrolt Edlson Common Stock.
ES? art. VI(c)» 1n addition to ESP contributions funded by salary deductions,
Detroft Edison will match 50 cents for every $! that a particlpating employce
deeignates to his or her ESP account. ESP art, V, §5.1. These matching employer
contclbutions are deposited in the Detrolt Ed{aon Common Stock Fund and Iinvested

only in Detrolt Edison Common Stock. !

You explafn that under the ESP, employee veating und withdrawal tlghtu affecting
all types of ESP contributions are based on the "maturing of plan years. "J/ ESP arct.
1X, §9.1. A plan year matures on January | of the fourth calendar year folloulng
such plan year. An ewployee has a lOOX vested interest In matching cmployer con-
tributiona made on behalf of that employee during a matured plan year. Therefoce,

{f an employce participant receives a $100 matching contribution tn 198) (plan yeur
one), that coatribution vests on January 1!, 1987 (plan year four). An employre's
intecest In any other caontribution, however, vests on the date {t wap nade.

You explain that an employee participant may withdrav from the plan once a
year, without penalty, all or part of the value of the employec's and the matching
cmployer's contribution with respect to any matured plan year. ESP art. X, §10.3(a).
tach time an employee particlpant makesa more than one withdraval during any plan
yeac, subsequent cantributions are suspended for a three month period. ESI® art. X,
$10.5. An cmployee who haa withdcawn all contributions for matuced plan years may
withdraow froa the plan 100X of the value of employee contributlons with respect to
sll plan years that have not matured. ESP art. X, $10.3(b). If an cuployce makes
such a withdrawal, however, all contr{butions are suspendcd for six montha. Any
cuployce participant wvho elects to withdraw his or her fnterest {n the ESP may
recelve a check for the value of the shares credited to his oc her account oc recelve
whole shures of Detrolt Edlson Cowmon Stock. ESP act. X, §10.8,

As an example of this withdrawal procedure, an employee who earns $20,000 a
year, who decldes to inveat 1Y ($200) of that salary I{n Fuad A, will receive .5X
(5100) of that salacy in matching employer contributions. This $100 is {invested
{n Detrolt Edlson Coamon Stack through Fund C, and after one year, that employee
will have $100 {n Detroit Edison Common Stock attributed to his or her account.
Accordingly, on January let four years after that plan year enda, that employce may
withdraw his or her veated interest {n the atock represented by the SIOO matching
coployer contribution four yeacs earlier.

You also ipdicate that participating coployees are glven the right th vote all
atock allocated to'thelc accounts as exerclaed through a truetee. ESP art. VI,
§6,3(c). Before a meeting of shareholders, the trustee must send particlpatlng
enployecs a copy of the solicicat{on materfal for such mecetling, together with a form
that requeats that employees provide instructions to the trustee on how to vaote the
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common stock allocated to the employees' account. Id. Finally, the ESP provides that
Detrolt Edlsoa will reinvest dividends, intereat, and other income of any Fund In
that same Pund. I1d. .

Given these facts, you ask whether employees partfcipating in the ESP would be
conaldered stockholders under 11 CFR 114.1(h) and thua solicltable (or voluntary
coatributions to EAPAC on the basig of that status, even though they are not Lo
executive or administrative personnel. 2 U,S.C. §$441b(b)(2)(A). (o

The Act permlits a corporation or ita aeparate segregated fund to aolipicu
{odividual stockholders. 2 U.S.C. §4410(bY(4)(AY(L). Under Commigsion regulations,
a stockholder La defined as a person who (1) has a vegted beneficlal intercut in
stock; (14) has the::power to direct how that atock shall be voted; and (L1i) has the
right to receive dividenda. 1! CFR 114.1(h); see also Advisory Opinions 1988-19
[15927], 1984-5 [15755], 1983-35 {15739]), and 1983-17 [15723). ﬁ;g~

All employce participants in Pund C and all employee participants with matured
matching employer contributions meet the first two requirements of this definition. T
The ESP provides that eamployee participants in Fund C, the Detroit Edison Cowmon -‘ﬁj.
Stock Fund, are at all times fully vested 1n contributions credited to their account. Lﬁf
ESe are. IX, $9.2. Simflarly, those employee participants {n Fund A and Fund B will ’FL
acquire ownership in Detroit Edlson Common Stock through matching employer con- v
tclbutliona. These contributions will vest whea the respective plan years mature 4
which 18 a maximum of four years after the matching employer contribution {s made. i
Additionally, all participants have an absolute tight to vote Detroit Edison stock ;}
attributed to thefr account. ESP art. VI, $§6.3(c). o

Regarding the right to receive dividends, those employees who actually withdraw ny
Betroft Edison stock credited to thelr accounts would then satisfy all of the o
criteria of 11 CFR 114.1(h) and would be cons{dered stockholders under the Act so e
long as they continue to hold at least one share.ﬁ/ See Advisory Opinlons 1988-19 L
and 1984-5. With respect to the stockholder statue of employee particlpants who
have not exerclsed thelr withdrawal righta, the Commission concludes that they are
also stockholders under 11 CFR 114.1(h) provided they own a vested lntecest (n at
least one share and othervise meet the ESP qualifications to withdraw that share,

1f desired.

Ia Advisory Opinfon 1984~5 the Pacific Cas and Electcic Company ("PGE") offered
Lts cuployces a savings plan very similar te that offered by Detrotlc Edison. PGE's
plan permitted employces to contribute to three different funds, one of which was an
investaent fund in PGE common stock. PGE's plan also required PGE to apply 75 cents
Lo matching coantributions {n PCE gtock for every employee contribution wmade to any of
the theee funds in the savings plan. All employee participants {n the PGE Common
Stock lavestwent Fund and all other participants who received matching cmployer
contributlons had at all times a 100X vested {intecest in any shares attributed to
tlwir account. Moreover, all employee participants had full voting rights on thoue
slures.  The PCE plan, however, placed “significant restrictions” on many particli~- vl
pante’ withdcaval rights, automatically suspending subsequent contributions for a P
spectited perlod or limiting withdravals to once a year or to a onc time only basis. F;‘
The Commlasion concluded that where the exercigse of withdrcawal rights were Llimited or oy
rcsulted {n an automatic suspension the plan significantly cestricted pscticlpants’ o
tlghts to recelve dividemds. Accordingly, such participants were not stockholders
under 11 CPR 114.1(h). The Coammlssion concluded, however, that where participants
vere able to withdraw at least one share of stock purchased with employer matching
coatributions wvithout incurring a suspension period, those participants had the righe
to receive dividends and were stockholders under 11 CFR 114.1(h).

Although Detroit Edison's plan restricts employee participants' ability to
vithdraw stock, such reestrictions do not i{nclude automatic suspension or limltation
oo vithdrswalas to a once a year or a one time baais.,. Rather, participants may
withdraw employee and matching employer contributions in Detroit Edison stock once
a ycar, after the coatribution matures, without automatic suepension of future
coatributions. ESP art. X, §10.3(a). Moreover, particlpants are not lim{ted in
thelr withdraval rights to a once a year ot a one time basis. ESP art. X, $§10.4 and
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10.5. Accordingly, the Coumission concludes that employee participantes who have at
lcaat one share of Detroit Edison Common Stock credited to thelr account for a plan
year that has matured have the right to receive dividends and thus are stockholders

under 11 CFR 144.1(h).

Solicitatlona by EdPAC and Detroit Edison of voluntary contributions from any
employee wvho qualifies as a Detroit Edleon stockholder must meet the requirementsd for
a proper soljcltation under the Act and regulations. 2 U,S.C. §441b(b)(3)CA),(B),
and (C); sce 11 CFR 114.5(a)., For example, a corporation or separale degregated fund
that solicite contributions of a particular amount must inform the pecson sollctted
that such amount (s only a suggestlon and that the person is free td contribute more
or less than the suggested amount. 1] CFR 114.5(a)(2). Morcover, any solicitation
for a separdte segregated fund must desccibe the politlical pucposes of the fund and
apecify that persons have the rlight to refuse to contribute to the fund wichout
reprisal. 11 CFR 114.5(a)(3),(a)(4), and (a)(5). .

This response constitutes an asdvisory opinion concerning application of the Act
or regulations prescribed by the Cowmission to the aspeclfic transactlon or activicy
saet forth fn your requaat, See 2 U,S,C., §437¢.

Dated: September 26, 1988.

1/ You indlcate that there are three Detrolt Edison Employces' Savings Plans:
(1) Employees' Savings Plan; (2) ESP for employees represented by Local
22) of the Ut{lity Workers Unlon of Amecica; and (3) ESP for employecs
repregsented by Local 17 of the Internatfonal Brotherhood of Electrical
Warkeras. You explain {n a letter dated August 24, 1988, that except for
thelr effective dates the rules and regulations governlng.ecach plan are the
game. Accordingly, thia opinion refers to all three plans as one ESU.

2/ An employee may choose to save before~tax, rather thun after-tax, dollars,

- Such before-tax contributions, called employer electlve contrlbucions,
are not gubject to Federal, State or, local tax until paid out to the
ewployee., ESP art. X, $10.4. After reaching the age of 59 1/2, an
employce may withdraw from the plan once a year, without penalty, all or
part of the elective employer contributlons. ESP art. X, §10.5, Ucecause
all employee participants recelve matching employer contributtions, this
oplinion does not address the restrictions on the withdcawal of elective

eaployer contributions.

3/ A plan year shall mean the perlod beginning with the effective date of the
plan and ending December Jlat of the same year and cach calendar yearc
thercafter., ESP art. 11, §2.32. The effective dates of all thrce ESP's

are in 1983.
4/ Any employee participanta who elect to'receive a check for the value of

thelr full interest in Detrolt Edigon Common Stock will not hold ut least
one share and would not be stockholders under Il CFR 114.1(h),

Advigory Opinion 1988-36

CONCURRING OPINION

Comai{ssioner Thomas J. Josefliak

A corporation {8 generally permitted to soliclt contributions to {ts separate
segrepated (und-;rom a 'restricted class' composed of stockholders, exdcutive and
adminlutrative parsonnel and thefr fomiliea. 11 CFR 114.5(g)(1). The Commission's
cegulaclions define "stockholder”" to mean "a person who has a vested bLenefi{cial
interest {n stock, has the power to dlrect how that stock ahall be voted... and has
the right to receive dividends.,"™ 11 CFR 114.1(h). In the context of cwployee stock
savingo plans, employeea that are otherwise not solicitable acquire atock through
{nvestment accounts subject to speclal disincentives to withdrawing the accumulnted
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funds. In those circumstances, the Commission has faced the task of reconclling the
broad defi{nitlon of "stockholder” with the limitatlons upon access to the investment
that are {nherent in most employee stock ownership plans.

1t may be reasonably argued that 'a stockholder is a stockholder' as long as
that person has the essential, legally recognized rights of ownership, votiny of
shares and right to receive dividends. See the Dissenting Opinion of Commlasloner
Joan D. Alkens in Advisory Opinion 1983~17 [15723]. Most all corporate employee
stock ownership plans preserve these fundamental rights at law. It may also be
reasonably argued that any qualifications, compromises or limitatlons upan‘those
esscential rights, as are commonly imposed under employee savings plans, place such
share owners in a clpss inferlor to narmal stockholders and outside the regulacion's
definiclon of a "stockholder." See Dissenting Opinion of Comaissioner Thomas E.
Hurris in Advisory Opinion 1983-35 (15735]. Unfortunately, evidence can be found
within Congressional legislative history to support efther argument.

In a serlies of advisory opinfons, the Commnfasion has developed a compromlse view
of "stockholder”" status within the context of employee savings plana by focusing upon
thet defi{nitional criterion regarding the "right to recelve dividends.'" By that view,
employees partlclpating in plans under which they receive thelr dividends in cash are
cleacly solicitable as “stockholders." Advisory Opinlon 1988-19 [15927]. Employces
who participate in stock ownership plans under which thelr dividends are automati-
cally relnvested "qualify as solicltable stockholders only {f they actually withdraw
stock or have a generally unrestrlcted option to withdraw stock.” FEC Campuaign Guide
for Corporatlons and Lnbor Orpanizations, p. 10 (relying upon Cooulss lon opinfions

cited below).

In Advisory Opinion 1984-5, the Commission determined that participating
employces were not solicitable as "stockholders' under savings plans {n which the
penalty of "autowmatlic suspension” from further partici{pat{on {n the plan was faposed
for vithdrawal of funds not held 'in the account for at least three years. The
Commlsslon stated that it viewed “the automatic suspension perlod as a signlilcant
restriction on a participant's right to withdraw stock and therefore on the right to
receive dividends.” The opinion favorably cited Advisory Opinfon 1983-17, where a
nimtlar result was reached under clrcumatances that also Lincluded "a one-yecar
suspension perf{od on certafn withdrawals.”" That earlier oplnlon, however, acemed
to endorse a much more gweeping view that employees could not be sald to 'receive'
dividends under any employee stock ownershlp plans invelving automatlc reinvestment
of dividends until they actually withdrew stock from the plan. In Advisory Opinion
1984~5, the Commisglon also distinguished Advisory Opinion 1983-35, which permitted
wolicitation of employee stockholders where "“the savings plan had varlous dis-
incentives to stock withdrawals, but did not {mpose any suspension period on the
cmployce's right to make contributions to the plan.”

The result reached by the Commission in Advisory Opinion 1988-36 s entirely
conslstent with this precedent. The present clrcumstances {nvolve some limitations
upon vaployecs' rigzhts to withdraw funds from thelr atock savings accounts, but the
restrictions are not too severe. . The oplnion seems particularly pecsuaded by the
providing of reasonable opportunities for withdrawals without autowmatic suspenslon
froa the program. This uee of a 'significant' restriction test by the Commisgsion
appeuars to be a reasonable compromise positifon for defining "stockholder" fn the
setting of employce stock savings plana. It seems to satlsfly the Commlssion's
{nterest {n having those soliclited stand on a relatively 'equal footing' as

stockholders.

Two serious problems with thie approach are evident, however. First, legal

[nterpretation under this approach turns on the arcane fine points of provlsions in
employee atock ownership plans for withdrawal of funds. 1t falrly demands case-
by-case analysis, rather than easily identifiable guidelines. See llarrls dissent,
id. Distinctions between withdrawal provisions in different plans are certuin to

become increasingly minute and insignificant.

Second, the underlying argument that unreastricted withdrawal rights are a
necessary clement to "the right to receive dividends' {s based on a flctitious legal
notion that the right of receipt depends upon a right to unqualified or {mmediate
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physical possession. Those employees participating in atock ownership plans gener-
ally have an absolute legal. right to all distributions of corporate profits through
dividends tao which any other stockholder {s enti{tled. The right to receive dividends
18 not legally dependent upon an unfettered ability to withdraw shares of stock froam
the plan ~= to physically possess the gtock certificates or to "cash out." Lim{ta-
tions upon vithdrawing stock wvhich has not been held for a sufffcient time period do
not deny the employee the tight to 'receive’ dividends 8olely because reinvested

dividends may routinely be among new additions to the account. (il
Wy

Employees 'own' the stock that represents relnvegted dividends, normally a small
Component of ‘their account, just as much as they 'own' the atock in their account
that has been acquired by their own or the corporatfon's direct contributions.
Limitations or penalties upon withdrawal of funds generally apply to the entire
account, and no more undermine the right to recelve dividends than the right to
ownership of the stock generally. Adversge congequences for premature withdravals
are found in IRA's and 401(k) retirement accounts, to which many of these employce
stock plans are analogous. Impoaition of fees foc untimely withdrawal of fundue are
also common {n certain types of mutual funde in which investors own 'stock.' Both
the right of ownerahip of all shares and the right to recelve dividends would be
considered whole under conventional: legal principles, despite the 8pecial penalties
assocl{ated with 'early' withdrawal of stock held under these plans.

The heavy emphaais in the Commission's prior opinions upon the penalty of
"suspension" for ‘early' vithdrawval is easpecially misplaced. Such a penalty, common
in stock ownership plana, undeniably discourages withdrawal of funds. Imposing that
penalty does not deprive an employee of any rights to recefve dividends from stock
already owned, however, but marely suapends the employee's right to acquire more
stock pursuant to the corporation’s savings plan.

The full value of dividends belongs to employees at the time of the dlstrcibution
of dividends by the corporation, even {f it is relnvested in more dhares of atock
under the terms of the plan. The full value of all dividends are eventually dis-
bursed pursuant to the terms of the savings plan ~=- Just not as conveniently or as
often or as aocoa as the employee may perhaps wish. Tax laws encouruge auch employee
stock ownerahip Plans precifsely because such plans encourage cuployees to save, not
withdraw, their funda. That ie the bargain that 1s gtruck between the employee, the
corporation and the federal government for such forums of employee compensation and

savinge plans.

Restrictions upon an employees' rights of access to stock held in an account
under a corporate stock savings plan may seem to make those employces lwas of a
"stockholder," but not because of any genuine compromise upon the right to recelve
dividends. The Coamission should address the fssue of employec gtock ownership plans
and corporate solicitation of such stockholders directly through regulations, and
retire the false and unworkable legal artifice upon which it now relies,

Dated: Septeaber 23, 1983,

[The next page is 17,001.]




