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T h i 5  i s  i n  response t o  y o u r  r e q r ~ ~ s t .  f o r  a  declaratory r ~ r l i  ng c n n c c r n i n q  t h o  
a  p p l  i ca b i  li t y  o f  t h e  Camp a i g n  F i  nance Ac t  ( t  hr! Act.) . 19 76 PA 388. a5  

arrended, t o  t h e  s o l i  c j  t a t i o n  o f  c o n t r i h  t i o n s  t o  t h c  D ~ t r o i  t E d i  son 
P o l i  t i  c a l  A c t  i o n  Commi t t e e  (EdPAC) f r o m  smpl o y ~ r - s h a r ~ h o l d ~ r s  o f  t h c  
D P  t r o i  t Ed i son C o w  any (De t r o i  t Ed i  son).  

EdPAC i s  a  sepa ra te  s ~ g r e g a t e r i  f r ~ n d  e s t a h l i  shed by D ~ t . r o i  t. E d i  son uncler t h o  
a u t h o r i t y  o f  s ~ c t i o n  5 5  o f  t h e  A c t  (MCL 169.255).  T ~ P  s o l i c i  t a t i n n  o f  
c o n t  r i  h l t i 0 t - t ~  t o  EdPAC i s  r e s t r i c t e d  t o  c e r t a i n  i n d i v i d ~ l a l s  by s c c t  i o n  
5 5 ( 2 ) .  9 c t i o n  5 5  s t a t e s  i n  i t s  e n t i r e t y :  

"Sec. 55. (1 )  A c o r p o r a t i o n  or j o i n t  s tock 
conpany f o r n e d  l ~ n d e r  t h e  laws o f  t h i s  o r  a n o t h ~ r  5 t a t ~  
o r  f o r e i g n  c o u n t r y  may make an expendi  t u r ~  f o r  t h e  
e s t a b l i  shrnent and admi n i s t r a t i o n ,  and s o l i c i t a t i o n  o f  
c o n t r i h u t i o n s  t o  a  sepa ra te  s ~ g r e g a t e d  frrnd t o  h e  I J ~ P ~  

f o r  p o l i t i c a l  purposes.  A f u n d  e s t a b l i s h e d  under  t h i s  
s e c t i o n  s h a l l  be  l i r n i t e t l  t o  mak ing c o n t r i h u t i o n s  to .  
and e x p e n d i t u r e s  on b e h a l f  o f ,  c a n d i d a t e  c o m n ~ i t t ~ ~ s ,  
b a l l o t  q u e s t i o n  commi t t ees ,  p o l i t i c a l  part.y commi t t c ~ s . ,  
a  nd i ndependent commi t tees .  

( 2 )  C o n S r i h t i o n s  f o r  a  f r ~ n t l  established by a  
c o r p o r a t i o n  o r  j o i n t  s tock corrlpany r ~ n t l e r  t h i s  s c c t  i o n  
[nay be s o l i  c i  tetl f rom any o f  tlir! f o l  l w i  ncJ pcrsons o r  
t h e i r  spouses: . 
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( a )  Stock ho lde rs  o f  t h e  c o r p o r a t i o n .  
( b )  O f f i c e r s  and t l i  r e c t o r s  o f  t h o  c o r p o r a t i o n .  
( c )  Empl oyees o f  t h e  c o r p o r a t i o n  who have p o l i c y  

making. manager ia l ,  p r o f e s s i o n a l ,  suprirvi sory ,  vr: 
a  ctmi n i s t r a t i v e  n o n c l e r i c a l  respons i b i  li t i e s .  I 

.. . ( 3 )  C o n t r i b u t i o n s  f o r  a  fund  e s t a b l i s h e d  t ~ n d e r  
t h i s  s e c t i o n  by a  c o r p o r a t i o n  which i s  n o n p r o f i t  may be 
s o l i c i t e d  from any of  t h e  f o l l c w i n g  persons o r  t h c i r  
s  par ses: 

( a )  Members o f  t h e  c o r p o r a t i o n  who a r e  i n d i  v i -  
d u a l s .  

(h )  S tockho lders  of  members o f  t h e  c o r p o r a t i o n .  
( c )  O f f i c e r s  o r  d'i r e c t o r s  o f  members o f  t h ~  

c o r p o r a t i o n .  
( d )  Empl oyees of  the  mmbers of t h p  c o r p o r a t i o n  

who havp p o l i c y  making, manageri a l ,  p r o f e s s i o n a l ,  
s u p e r v i s o r y ,  o r  a d m i n i s t r a t i v e  n o n c l e r i c a l  respon- 
s  i b i  li t i e s .  

( 4 )  C o n t r i b u t i o n s  s h a l l  not  be ohta iner l  f o r  a  
f u n d  e s t a b l i s h e d  under t h i s  s e c t i o n  by use of coerc ion ,  
p h y s i c a l  fo rce ,  o r  as a c o n d i t i o n  o f  erqJloym~nt o r  
membership o r  by u s i n g  o r  t h r e a t e n i  ng t o  trsp . jnh 
d i  sc r im i  n a t i o n  o r  f i n a n c i a l  r e p r i s a l s .  

( 5 )  A person who k n m i  ng ly  v i  o l a t ~ s  t h i s  s ~ c t i o n  
i s  g u i l t y  o f  a  fe lony and s h a l l  be punished by a  f i n e  
o f  not  more t h a n  $5,000.00 o r  impr i soned  f o r  not  more 
t h a n  3 y e a r s ,  o r  both,  and i f  t h e  person i s  o t h e r  than  
a n  i n d i v i d u a l ,  t h e  person s h a l l  be f i n e d  not  more than  
$10,000.00. " 

You i ndi cate  t h a t  EdPAC i s  c o n s i d e r i n g  p l a n s  t o  s o l i c i t  shareholders  who 
a r e  errployees e n r o l l e d  i n  t h e  corrpany's Employee Savings Pl an ( E S P ) .  T ~ P  - E S P  i s  a  p a y r o l  1 savings program whi,ch a l l w s  employees t o  v o l u n t a r i l y  
c o n t r i b u t e  up t o  s i x  p e r c e n t  of  t h e i r  s a l a r y  t o  one o r  morp investment  
f u n r l s .  Fund A i s  a  d i v e r s i f i e d  o q u i t y  fund, F l ~ n d  8 i s  a gov~rnrnent  
o b l i g a t i o n s  fund, and Fund C c o n s i s t s  o f  investments  s o l s l y  i n  D ~ t r o i t  
E d i  son Common Stock.  ESP c o n t r i b r l t i o n s  funded by s a l a r y  r fed~rc t inns  d r ~  

f u l  ly  vested a t  a l l  t imes.  

I n  a d d i t i o n ,  D e t r o i  t E d i s o n  i n v e s t s  50 c c n t s  i n  t h e  D e t r o i t  Ed isnn  Common 
Stock Fund f o r  every d o l l a r  an errployee saves. As you e x p l a i n  i n  yo t l r  
1  e t t ~ r :  
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"A1 1  t h e  Conpany m t c h i n g  c o n t r i b u t i o n s  are  c r e t l i t e d  t o  
t he p a r t i c i p a t i n g  engl oyees account each c a l ~ n c l a r  y e a r  
( c a l l e d  " c l a s s  y e a r s " ) ,  and may p rod~rce  ~ a r n i n g s .  The 
Corrpany match ing c o n t r i b u t i o n s  and r ~ l a t e d  ~ a r n i , n o s  . . . be long  t o  t h e  enployee ( a r e  vested)  whenaeach' 
c  l a s s  year  matures. Each c l a s s  year  matures on Ja'n~rary 
1 .  of. t h e  f a l r t h  ca lendar  y e a r  a f t e r  t h e  year  i n  which 
t h e  c o n t r i b u t i o n s  a r e  made. That y e a r  i n  olrr p l a n  i s  
c a l l e d  a  mature year .  The company matching contr i I)11- 
t ions and r e l a t e d  earn ings represented by t h a t  maturc! 
y e a r  become vested andJbelong t o  t h e  employee. 

Employee ESP members niay wi thdraw p a r t  o r  a1 1 o f  t h e  
v a l u e  o f  t h e i r  Corrpany'matching c o n t r i b u t i o n s  f o r  any 
matu re  c l a s s  years ,  once a  ca lendar  y e a r  i n  an amount 
o f  $500 o r  more i n  r n r l t i p l e s  o f  $100, o r  100 p e r c e n t  o f  
t h e  va lue  o f  t h e i r  e ~ l o y e e  c o n t r i b u t i o n s ,  w i t h o u t  
p  enal t y  ." , 

You ask whether  enpl oyees whose c o q a n y  match ing c o n t r i  hu t  ians and r r ? l a t e d  
earn ings  a r e  vested a r e  s tockho lders  who may be s o l i c i  t ~ d  under t h e  A c t .  

T h i s  q u e s t i o n  was f i r s ' t  p resented t o  t h e  Federa l  E l e c t i o n  Conimission on 
J u l y  25, 1988. Under federa l  law, a  c o r p o r a t i o n  may on1.y s o l i c i t  
c o n t r i b t i o n s  t q  a separate  segregated fund f rom t h e  c o r p o r a t i o n ' s  
s  tockholr ters and t h e i r  farni l i e s  and i t s  execu t i ve  o r  a d ~ n i n i s t r a t i v e  
personne l  and t3heir fami l i e s .  (2 USC 4 4 1 h ( 4 ) ( A ) ( i ) ) .  " S t o c k h o l d ~ r "  i s  
d e f i n e d  i n  1 1  CFR 114 . l (h )  as f o l l w s :  

" (h) ' S t  ock h o l  de r '  means a  person who has a 
v e s t e d  henef i c i a l  i n t e r e s t  i n  s tock,  has t h e  power t o  
d i r e c t  h w  t h a t  stock s h a l l  be voted, i f  i t  i s  v o t i n g  
s t o c k ,  and has t h e  r i g h t  t o  r e c e i v e  d iv idends. "  

The Con~ori s s i o n  concluded i n  Advi sory Op in ion  1988-36 t h a t  ESP p a r t i c i p a n t s  
who have a t  l e a s t  one share o f . D e t r o i t  Ed ison  Common Stock c r e d i t ~ r l  t.o 
t h e i r  accarn t  f o r  a  p l a n  y e a r  t h a t  has mat~ r red  a r t ?  s tockho l t l c rs  w i t h i n  t h c  
meaning o f  1 1  CFR 1 1 4 . l ( h ) .  As such, they may be s o l i c i  t e d  by EdPAC untlcr 
f e d e r a l  l a w .  A copy o f  t h i s  Adv isory  Op in ion  i s  at tacher i  hereto .  

The M ich igan  ac t  and a d m i n i s t r a t i v e  r u l e s  do not  i n c l ~ ~ d r ,  a d e f i n i t i o n  o f  
" s t o &  ho lder . "  t i o w ~ v e r ,  i t appears t h a t  ESP members who tiavs ves t e d  
i n t e r e s t s  i n  D e t r o i t  Ed ison  Cooimon Stock a r e  s tockholders  w i t h i n  t h e  
g e n e r a l l y  accepted meaning o f  t h a t  term. 

A c c o r d i n g  t o  t.he documents submi t ted  w i t h  your  r u l i n g  r e q ~ ~ ~ s t ,  ESP 
p a r t i c i p a n t s  who have Common Stock c r e t l i t e d  t o  t h e i r  account f o r  a p l a n  



M r .  J o h n  F .  Markes 
J a n u a r y  23, 1989 
P a g ~  4 

y e a r  t h a t  has matured s h a l l  have a  100% v ~ s t s d  i n t e r c s t  i n  t h a t  st.ock 
( A r t i c l e  I X ,  s e c t i o n  9 . 2 ) .  The t r u s t e e  o f  t h e  f u n d  i s  r e q ~ l i r e d  t o  v o t ~  
t h o s e  shares  of s tock i n  accordance w i t h  t h e  d i r e c t i o n s  o f  r a c h  p a r t i c i p a n t  
( A r t i c l e  V I, s e c t i o n  6 . 3 ( c )  ). Shares f o r  wh ich  no v o t i n g  , i . n s t r ~ r c t i o n s  arr !  
r ~ c e i v e d  may n o t  be vo tsd .  F i  n a l  l y  . p a r t i c i p a n t s  who hav6 a  b s s t ~ r l  
i n t e r ~ s t  sha re  i n  t h e  p r o f i t s  o r  l osses  o f  D e t r o i t  Ed ison.  . U n d ~ r  g ~ n e r a l  
p  r i n c i p l e s . o f  . c o r p o r a t e  law,  t h e s e  f a c t o r s  i n d i  c a t e  t h a t  ESP p a r t i c i p a n t s  
who have Common Stock  c r e d i t e d  t o  t h e i r  account  f o r  a  ma tu re  p l a n  y c a r  a r c  
s t o &  h o l d e r s  o f  D e t r o i t  E d i  son. 

Presumably ,  t h e  employees who a r e  t h e  s u b j e c t  o f  y o u r  r r~ l i  ng r r q ~ ~ e s t .  
d o  n o t  have p o l i c y  making, manager ia l ,  p r o f e s s i o n a l ,  s r l p c r v i s o r y ,  o r  
arlmi n i s t r a t i v e  n o n c l e r i c a l  r e s p o n s i b i l i t i e s  and cannot  h ~  s o l i c i t ~ d  under  
s  r c t  i o n  55(2) ' (c)  o f  t h e  A c t .  However, s e c t i o n  5 5 ( 2 )  (a )  p ~ r m i  t s  t h e  
s o l i  c i  t a  t i o n  of s t o c k h o l d e r s  o f  t h e  c o r p o r a t i o n .  T h ~ r ~ f o r c ,  i n  answer t o  
y a l r  qcrest ion, EdPAC may s o l i c i t  e m p l o y o ~ s  who a r e  e n r o l l ~ d  i n  t h e  Emp lo .y~s  
Sav ings  P l a n  i f t h e i r  corrpany ma tch ing  c o n t r i b u t i o n s  and r p l a t e r l  ~ d r n i n g s  
i n  DP t r o i  t Ed i  son Common Stock ar t !  f111 l y  ves ted.  

T h i s  rpsponse i s  a d e c l a r a t o r y  r r l l i n g  p e r t a i n i n g  t o  t h e  spec i  f i c  f a c t s  and 
c l t r ~ s t i o n s  presented.  

S i n c e r e l y  . 



Opinions 

(159371  A0 1988-36: S o l i c i t s t L o n  o f  ESOP P e r t l c l p a n c e  

[Hembcre  of  a n  e m p l o y e e  =savings p l a n  u n d c r  w h l c h  matching c o n t r l b u t l o n u  p u r c h a e r  
t h e  e m p l o y e r ' r  e t o c k  m y  b e  e o \ l c i t c d  by t h e  c o r p o r a t e  p o l t t l c n l  n c t l o n  co tn tn l t t cc  
e a  e t o c k l ~ o l d e r e  u l n c e  t h e  r e e t r l c t  l o n o  o n  wl t h d r a w l n g  a  t o c k  nnd uo  1?11Joy1nc lr t o c k  
d l v l d c n d e  a r e  m l n l m o l .  Anaver  t o  Jolin F. H e r k c a ,  D c t r o l t  Ed1vo11 I ' o l l t l c ~ l  Ac t to t1  
Col~ml t t c e ,  2000  Second  Avenue, D e t r o l t ,  M l c h l ~ o n  4 8 2 2 6 . 1  

T h l s  r e e p o n d e  t o  y o u r  l e t t e r s  o f  J u l y  25 e n d  A u g u e t  9 ,  190U, r e q u c e t l n g  a n  
a d v l t t o r y  o p i n l o n  o n  b e h a l f  o f  t h e  D e t r o l t  E d l e o n  P o l l t i c a l  A c t l o n  Coar,aLttee ("EdPAC") 
concerning a p p l i c a t i o n  o f  t h e  F e d e r a l  E l e c t l o n  Campalgn A c t  of  1 9 7 1 $  * r ' * u ~ n c n d e d  ( " t h e  . A c t " ) ,  and  Commleelon r c g u l a t l o n a  t o  t h e  a o l i c l t a t l o n  o f  v o l u n t u r y  c o h , t r l l u t l o n e  f r o m  
c m p l o y e e e  o f  D e t r o l t  E d l e o n  Company ( " D e t r o l t  E d l e o n " )  who p u r c l ~ n e e  o r  r e c e i v e  s t o c k  
t h r o u g h  ~ e t r o i t  E d l e o n ' s  Employeee '  S a v l n g e  P l a n  ("ESP") I /  - 

You e x p l a l n  t h a t  a f t e r  e l x  man the  o f  employmen t ,  D c t r o l t  E d l e o n  e m p l o y c e e  a r c  
c l l g l b l c  t o  p a r t i c i p a t e  I n  t h e  ESP by c o n t r i b u t i n g  -from o n e  t o  o l x  p e r c e n t  o f  t h c l r  
r a l a r y  on  c l t h e r  a n  a f t e r - t a x  o r  b e f o r e - t a x  b a e l e . l /  T t ~ e a c  e w p l o y e e r  may d e u i g n n t e  
t h e  c o n t r l b u t l o n s  t o  t h r e e  d i f f e r e n t  l n v e e t m e n t  Funde .  Funda A a n d  U u r e  i n v c n t c d  
r e s p e c t i v e l y  I n  common s t o c k e  ( s e l e c t e d  f r o m  S t n n d u r d  and  P o o r ' e  5 0 0  I n d e x )  a n d  Ln 
c e r t l t l n  g o v e r n m e n t  o b l i g a t l o n e  o r  b a n k  d e p o e l t e .  ESP a r t .  V I ( n )  a n d  ( b ) .  Fund C,  
t h c  D e t r o l t  E d l s o n  Common S t o c k  Fund,  i n v e e t e  s o l e l y  i n  D c t r o l t  E d l e o n  Coturnon S t o c k .  
ESI' n r t .  VI(c).. I n  o d d l t l o n  t o  ESP c o n t r l b u t l o n e  f u n d e d  by e o l n r y  d c d u c t l o n u ,  
D c t r o l t  E d l a o n  w i l l  m t c h  SO c e n t e  f o r  e v e r y  $1 t h a t  a p o r t l c l p o t l n ~  c m p l o y c c  
d e e l g n a t c s  t o  h l e  o r  h e r  ESP a c c o u n t .  ESP a r t .  V ,  $ 5 . 1 .  T h e e c  m t c t t l n g  e m p l o y c r  
c o n t r l b u t l o n s  a r e  d e p o e l t e d  I n  t h e  D e t r o l t  E d l s o n  Common S t o c k  Fund a n d  i n v c e t e d  
o n l y  I n  D c t r o l t  E d l s o n  Common S t o c k .  I 

You e x p l a l n  t h a t  u n d e r  t h e  ESP, e m p l o y e e  v e e t l n g  und w i t l u l r u w u l  t l g h t u  ~ f f e c t l n g  
a l l  t y p e s  of  ESP c o n t r l b u t l o n s  a r e  b a e c d  o n  t h e  " a r a t u r i n g  o f  pion yearn.":/ ESP a r c .  
1 X .  19.1 .  A p l a n  y e a r  m a t u r e s  o n  J a n u a r y  1 oC t l t e  E o u r t l ~  c u l c n d u r  y e u r  f u l l o v l n g  
s u c h  p l a n  y e a r .  An e m p l o y e c  hoe  a  100% v e u t e d  l n t e r e e t  I n  r r m t c t ~ l n g  c m p l o y c r  con-  
t r i b u t l o n a  made o n  b e h a l f  of  t h a t  e m p l o y e e  d u r l n g  a  m u t u r e d  p l a n  y e a r .  T h c r e l o c c ,  
I f  a n  e m p l o y c e  p a r t i c i p a n t  r e c e l v e a  a  $ 1 0 0  m a t c h l n g  c o ~ l t r l b u t l o n  Ln 1983 ( p l a n  y e u r  
o n c ) ,  t h a c  c o n t r l b u t i o n  v e e t e  on  J a n u a r y  1 ,  1987 (pion y e a r  f o u r ) .  An employce ' t i  
l n t e r e e t  I n  a n y  o c h e r  c o n t r l b u t l o n ,  h o w e v e r ,  v e e t e  o n  t h e  d a t e  I t  u a n  w d c .  

You e x p l a l n  t t t a t  a n  e m p l o y e e  p a r t l c l p a n t  may v i t t u i r a v  f r o m  t h e  p l o n  o n c e  a  
y e a r ,  w l t h o u t  p e n a l t y ,  a l l  o r  p a r t  o f  t h e  v a l u e  o f  t i i c  e m p l o y e c ' a  nnd t h e  m a t c h i n g  
c r u p l o y e r l e  c o n t r l b u t l o n  w l t h  r e e p e c t  t o  a n y  m a t u r e d  p l a n  y e a r .  ESP a r t .  X ,  110 .3 (a ) .  
Eactt t l m e  a n  e m p l o y e e  p a r t l c l p a n t  makee more  t h n n  o n e  w l t l d r n w o l  d u r l n g  a n y  p l u n  
y c ~ r ,  e u b s e q u c n t  c o n t r l b u t l o n e  a r e  e u e p e n d e d  f o r  a  t h r e e  mon th  p e r l o d .  ESIe a r t .  X ,  
110.5 .  An c m p l o y e c  who h a e  w l t l u l r a v n  e l l  c o n t r l b u t l o n s  f o r  m o t u r c d  p l a n  y c a r e  m y  
v l t t d r ~ v  f r o m  t h e  p l a n  100% o f  t h e  v a l u e  o f  e m p l o y e e  c o n t r l b u c l o n e  w l t h  r e u p e c t  t o  
a l l  p l u n  y e a r e  t h a t  have  n o t  m a t u r e d .  ESP a r t .  X ,  1 1 0 . 3 ( b ) .  I f  on  c m p l o y c e  rrmkes 
s u c h  u w l ~ t ~ r a u a l ,  however ,  a l l  c o n t r l b u t l o n a  a r e  e u e p c n d c d  f o r  u l x  rnont l~e .  Any 
c w p l o y c e  p u r t l c l p a n t  who e l e c t s  t o  w i t h d r a u  h l e  o r  h e r  l n t c r e a t  I n  t h e  ESP nu~y 
r c c c l v c  a  c h e c k  f o r  t h e  v a l u e  of t h e  s t ~ a r e e  c r e d l t e d  t o  h l s  o r  h e r  a c c o u n t  o r  r e c e i v e  
v l ~ o l r  e h a r e e  o f  D e t r o L t  E d l s o o  Common s t o c k .  ESP a r t .  X ,  110.8.  

hi a n  e x ~ m p l e  o f  t h l a  w l t h d r a u a l  p r o c e d u r e ,  a n  e m p l o y e e  who e n r n u  $ 2 0 , 0 0 0  a 
y e a r ,  who d r c l d c e  t o  l n v e e t  1% ( $ 2 0 0 )  o f  t h n t  e u l a r y  I n  Fund A ,  w i l l  r c c c i v u  . 5 X  
( $ 1 0 0 )  o f  t h a t  u a l a c y  i n  m a t c h l n g  e m p l o y e r  c o n t r l b u t l o ~ r s .  T h i s  $ 1 0 0  1s i n v e s t e d  
i n  D e t r o l t  E d l s o n  Common S t o c k  t h r o u g h  Fund C ,  and a f t e r  o n e  y e a r ,  t h n t  e m p l o y e e  
w l l l  have  $ 1 0 0  i n  D c t r o l t  E d l e o n  Common S t o c k  a t t r l b u t e d  t o  h i s  o r  h c r  a c c o u n t .  
Accordingly, o n  J a n u a r y  l e t  f o u r  y e a r s  a f t e r  t h a t  p l a n  y e n r  e n d e ,  t h n t  c m p l o y c c  m y  
wl t tu l rnw Ills o r  h e r  v e e t e d  i n t e r e s t  l n  t h e  e t a c k  r e p r e e e n t e d  by t h e  $ 1 0 0  m n t c h l n g  

. c m p l o y c r  c o n t r l b u t l o n  f o u r  y e a r s  e a r l i e r .  

You a l s o  l p d k c a t e  t h a t  p a r t l c l p s t i n g  cmployeee  a r e  g l v e n  t h e  r l g h t  t b  v o t e  a l l  
a t o c k  a l l o c n t e d  t o ' i h e l r  a c c o u n t e  a s  e x c r c l a e d  t h r o u g h  a  t r u e t e e .  ESP a r t .  VT, 
6 c  D c f o r e  s m e e t l n g  o f  e h n r e h o l d e r s ,  t h e  t r u e t e e  muec eend  p a r t l c l p u t l n y  
e m p l o y c c e  a  c o p y  o f  t h e  e o l l c i t a t l o n  macerLaL f o r  a o c h  m c c t l n g ,  t o g e t h e r  w i t h  a form 
t h a t  r c q u e e t s  t h a t  e m p l o y e e s  p r o v i d e  l n e t r u c c l o n e  t o  t h e  t r u e t e c  on  how t o  v o t e  t t l c  
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10.5. A c c o r d i n g l y ,  t h e  Commleslon c o n c l u d e e  t h a t  e m p l o y e e  p a r t l c l p a n t e  v h o  h a v e  a t  
l c a e t  one  s h a r e  o f  D e t r o i t  E d i a o n  Common S t o c k  c r e d l c e d  t o  t l l e l r  a c c o u n t  f o r  a  p l u n  
y e e r  t h a t  h a s  m a t u r e d  have  t h e  r i g h t  t o  r e c e i v e  d l v l d e n d e  and  t h u e  o r e  e t o c k h o l d e r e  
u n d e r  1 1  CFR 1 4 4 , l ( h ) .  

S o l i c i t a t l o n e  by EdPAC a n d  D e t r o i t  E d l s o n  of  v o l u n t a r y  c o n t r l b u t l o n a  f r o m  a n y  
e m p l o y e e  v h o  q u a l l f i e e  a e  a D e t r o i t  E d l e o n  s t o c k h o l d e r  muet  w c t  t h c  r c q u l r c m c n t s  f o r  
a p r o p e r  s o l l c l t a t l o n  u n d e r  t h e  A c t  and r e g u l a t l o n e .  2  U.S.C. ~ 4 4 l b ( b ) ( 3 ) ( ~ ) , ( ~ ) ,  
and ( C ) ;  e c e  1 1  CFR 1 1 4 . 5 ( a ) .  F o r  e x a m p l e ,  a  c o r p o r a t l o n  o r  s e p a r a r o  e c g r e g a t r d  f u n d  

I t h a t  e o l l c l t e  c o n t r l b u t l o n e  of  a  p a r t i c u l a r  amount  mue t  i n f o r m  t ] lc  pcr ' son e o l l c l t r d  
t h a t  s u c h  amount  i e  o n l y  a  s u g g e e t l o n  and  t h a t  t h e  p e r e o n  l e  f r c c  t 6 , c o n t r l b u t e  more  
o r  l e s s  t h a n  t h e  e u g g e e t e d  amount .  11 CFR 1 1 4 . 5 ( ~ ) ( 2 ) .  H o r c o v c r ,  nny e o l l c l t n t l o n  
f o r  a  e e p a r i t e  segregated f u n d  mue t  d e e c r l b e  t h e  p o l l t l c a l  p u r p o s c s  o f  t h e  f u n d  a n d  
e p e c l f y  t h a t  p e r e o n a  h a v e  t h e  r l g h t  t o  r e f u o , e  t o  contribute t o  t h e  f u n d  w i t h o u t  
reprisal. 11 CFR 1 1 4 . 5 ( a ) ( 3 ) , ( a ) ( 4 ) ,  and  ( a ) ( $ ) .  . - .  

T h l s  r e e p o n e o  c o n e t l t u t e s  a n  a d v l e o r y  o p i n i o n  concerning a p p l l c a t l o n  o f  t h c  A c t  
or r e g u l n t i o n e  prescribed by t h e  Commlsalon t o  t h e  e p c c l f l c  t r u l t c ; a c t l o n  o r  a c t l v l t y  
s e t  f o r t h  I n  y o u r  r e q u e e t .  S e e  2 U.S.C. 14371: 

D a t e d :  S e p t e m b e r  26 ,  1 9 8 8 .  

I /  You l n d l c a t e  t h a t  t h e r e  a r e  t h r e e  D e t r o i t  E d i a o n  Employcce '  S a v i n g e  P l a n s :  - 
( 1 )  Employees '  S a v i n g e  P l a n ;  ( 2 )  ESP f o r  e m p l o y e e e  r e p r e s e n t e d  by L o c a l  
223  o f  t h e  U t l l l t y  Worke ra  U n l o n  o f  A m e r l c a ;  and ( 3 )  ESP f o r  crnployccb: 
r e p r e s e n t e d  by L o c a l  1 7  o f  t h e  International B r o t h e r h o o d  O F  E l c c t r l c a L  
Worke r s .  You e x p l a i n  I n  a  l e t t e r  d a t e d  Auguec 2 4 ,  1980 ,  t h a t  e x c e p t  f o r  
t h e l r  e f f e c t i v e  d a t e 8  t h e  r u l e e  a n d  r e g u l a t  l o n e  g o v c r n l n g  . e a c h  p l u n  a r e  t h e  
same. Accordingly, t h l e  o p l n l o n  r e f e r e  t o  a l l  t h r e e  p l a n s  u s  o n e  ESI'. 

2 /  An e m p l o y e e  m a y , c h o o e e  t o  e a v e  b e f o r e - t a x ,  r a t h e r  t h a n  a f t e r - t a x ,  d o l l a r s .  - 
Such  b e f o r e - t a x  c o n t r l b u t l o n s ,  c a l l e d  e rnp loyc r  e l c c t l v e  c o n t r l b u t l o n s ,  
a r e  n o t  e u b j e c t  t o  F e d e r a l ,  S t a t e  o r ,  l o c a l  t a x  u n t i l  p n l d  o u t  t o  t h e  
employee .  ESP a r t .  X ,  110.4 .  A f t e r  r e o c h l n g  t h e  a g e  o f  5 9  1 / 2 ,  a n  
e m p l o y c e  m y  v i t h d r a v  f r o m  t h e  p l a n  o n c e  6 y e a r ,  w i t h o u t  p c n n l t y ,  a l l  o r  
p a r t  o f  t h e  e l e c t i v e  e m p l o y e r  c o n t r l b u t l o n e .  ESP a r t .  X ,  S10.5. Uccause  
a 1 1  e m p l o y e e  p a r t l c l p a n t e  r e c e l v e  ma t c h l n g  e m p l o y e r  c o n t  r L b u t  l o n e ,  t h l s  
o p l n l o n  d o e s  n o t  a d d r e e c  t h e  r e s t r l c t l o n s  o n  t l i e  uL t h d r a u a l  o f  e l c c t  l v e  
e m p l o y e r  c o n t r l b u t l o n s .  

I /  A p l a n  y e a r  s h a l l  mean t h e  p c r l o d  beginning w i t h  t h e  c f f c c t l v a  d a t e  o f  t h e  - 
p l a n  a n d  e n d l n g  December 3 1 s t  o f  t h e  same y e a r  a n d  c n c h  c a l e n d a r  y e a r  
t h e r e a f t e r .  ESP a r t .  11, 12.32. The e f f e c t l v e  d a t c e  of  a l l  t h r c e  ESP 'a  
o r e  i n  1983. 

4/  Any e m p l o y e e  p a r t l c l p a n t e  who e l e c t  t o , r c c e l v e  a  c h e c k  f o r  t h e  v a l u e  of  - 
t h c l r  f u l l  L n t e r e e t  I n  D e t r o i t  E d l e o n  Common S t o c k  w l l l  n o t  h o l d  u t  l e a s t  
one  s h a r e  and  wou ld  n o t  b e  e t o c k h o l d e r s  u n d e r  I  I  CFR 1 1 4 . l ( h ) .  

M v t  e o r y  O p l n l o n  1908-36 
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A c o r p o r a t l o n  l a  g e n e r a l l y  p e t m l t t e d  t o  e o l l c l t  c o n t r l b u t l o n a  t o  I t s  t i c p a r a t c  
s e g r e g a t e d  f u n d . f r o m  a ' r e e t r l c t e d  c l a e a '  composed o f  s t o c k h o l d c r s ,  c x b c u t  l v c  and 
~ d m l n l a c r a t l v e  p ' c r s o n n e l  and t h e l r  CnarLllee.  I L CFR l l G . S ( g ) ( l ) .  T h e  Commission's 
r c ~ u l n c l o n e  d e f l n e  " s t o c k h o l d e r "  t o  mcen "a p e r e o n  who h a s  a v e l i t c d  b e n e f l c l a l  
i n t e r e s t  I n  e t o c k ,  h a s  t h e  power  t o  d l r e c t  how t h a t  s t o c k  e h a l l  b e  v o t e d . . .  and line 
t h c  r l g h t  t o  r e c e i v e  d l v l d e n d s . "  1 1  CFR l l b . l ( h ) .  I n  t h e  c o n t e x t  o f  e m p l o y e e  e t o c k  
a a v l n g u  p l a n s ,  e m p l o y e e s  t h a t  a r e  o t h e r w l e s  n o t  e o l i c l t a b l e  a c q u l r e  u t o c k  t h r o u g h  
l n v c s c m e n t  a c c o u n t s  e u b J e c t  t o  e p e c l n l  d l s i n c e n t l v e s  t o  v l t h d r n u i n g  t h e  o c c u m u l u t c d  0 
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funde.  I n  t h o e e  c l r c u m e t a n c e e ,  t h e  ComPlLs8ion hae  f a c e d  t h e  t e a k  of r e c o n c i l i n g  t h e  
brood d e f i n i t i o n  of " s t o c k h o l d e r "  w i t h  t h e  l i m i t a t i o n e  upon a c c e e e  t o  t h e  i n v e e t m c n t  f:! 'yf 
t h a t  a r e  i n h e r e n t  i n  moat qmployee  s t o c k  o v n e r e h i p  p l a n e .  

I t  may be r e a e o n a b l y  a r g u e d  t h a t  '(I s t o c k h o l d e r  i e  a s t o c k h o l d e r '  a e  l o n g  n e  
u 

t h a t  p e r s o n  l ~ a e  t h e  e e e e n t l a l ,  l e g a l l y  r e c o g n i z e d  r i g h t e  of o v n e r s h i p ,  v o t i n g  of 
s h a r e s  and r i g h t  t o  r e c e i v e  d i v i d e n d e .  See  t h e  D i e e e n t i n g  O p i n i o n  oE Commluoioner 
J o a n  D. Alkcne i n  Advieory O p i n i o n  1983-17 [15723] .  H o s t  a l l  c o r p o r a t e  employee  
s t o c k  o w n e r s h i p  p l a n e  p r e s e r v e  t h e s e  fundamenta l  r l g h t e  a t  law. I t  may a l s o  be 
r e a s o n a b l y  a r g u e d  t h a t  any q u e l i f i c a t i o n e ,  compromises o r  l i m i t a t i o n s  u p 9 n " t h o b e  
c s s c n t l o l  r i g h t s ,  a s  a r e  commonly irnpoeed u n d e r  employee s a v i n g s  p l a n s ,  p l a c e ,  e u c h  
611ore o v n e r e  i n  n  c l a e e  i n f e r i o r  t o  normal  e t o c k h o l d e r e  and o u t e i d e  t h e  r c y u l n c i o n ' e  
d c f l n i t l o n  of a  " s t o c k h o l d e r . "  See  D i e e e n t i n g  O p i n i o n  of C o m d s e i o n e r  Thomas E. 
H u r r l e  i n  A d v i s o r y  O p i n i o n  1983-35 (157351. U n f o r t u n a t e l y ,  e v i d e n c e  c a n  be  found  
v l t h i n  C o n g r e a s l o n a l  l e g i a l a t l v e  h i e t o r y  t o  e u p p o r t  e i t h e r  a rgument .  

I n  a  s e r i e s  of a d v i e o r y  o p i n i o n s ,  t h e  Commlesion h a s  d e v e l o p e d  a  compromlsc v i c v  
of " s t o c k h o l d e r "  s t a t u e  v i  t h i n  t h e  c o n t e x t  of employee eclvingo p l a n e  by f o c u s i n g  upon 
t h u t  d e f l n i t l o n a l  c r i t e r i o n  r e g a r d i n g  t h e  " r i g h t  t o  r e c e l v e  d i v i d e n d s . "  Uy c h a t  v iew.  
ernploycee p a r t l c l p o t l n g  i n  p l a n e  u n d e r  v h i c h  , t h e y  r e c e i v e  t h e i r  d i v i d e n d e  i n  c l ~ e h  a r c  
c l c a r l y  s o l i c i t a b l e  a s  "e tockholdere . "  Advieory  O p i n l o n  1988-19 (159271. Employees 
vlio p a r t i c i p a t e  i n  e  tock  o v n e r s h l p  p l a n e  u n d e r  which t h e i r  d i v i d e n d e  a r e  uutomat  i- 
c o l l y  r e l n v c e t e d  " q u n l l f y  a e  e o l i c i t a b l e  e t o c k h o l d e r e  o n l y  i f  t h e y  n c t u c ~ l l y  u i t h d r o v  
s t o c k  o r  have a g e n e r a l l y  u n r e s t r i c t e d  o p t i o n  t o  v i t h d r a w  e tock ."  FEC Cnmpulgn Guide  
f o r  C o r p o r o t l o n e  and Lnbor O r g a n i z a t i o n s ,  p. 10 ( r e l y i n g  upon Comdus ior l  o p i n i o n s  - 
c l c c d  b e l o v ) .  

I n  A d v i s o r y  O p i n i o n  1984-5, t h e  C o m d e e i o n  d e t e r m i n e d  t h u t  p o r t i c t p n t i n g  
employcen v e r e  n o t  e o l i c i t a b l e  a e  " s t o c k h o l d e r s "  u n d e r  e a v i n g s  p l a n e  i n  v l i i ch  t h e  
p e n a l t y  of " a n t o m a t l c  euepene ion"  from f u r t h e r  p a r t i c i p a t i o n  I n  t h e  p l a n  was lmpoeed 
f o r  v i t h d r a v a l  of funde n o t  h e l d  , i n  t h e  a c c o u n t  f o r  a t  l e a s t  t h r e e  y e a r s .  The 
C o m d s s l o n  s t a t e d  t h a t  i t  v i e v e d  " t h e  a u t o m a t i c  eUGpenS~0n p e r i o d  n s  a s l g n l f i c n n t  
r c s t r i c t l o n  on o  p n r t i c l p a n t ' e  r i g h t  t o  v i t h d r a v  s t o c k  and t h e r e f o r e  on t h e  r l g h t  t o  
r c c c i v e  d i v i d e n d s . "  The o p i n i o n  f a v o r n b l y  c i t e d  Adviuory O p i n i o n  1983-17, v i le re  n 
oimLlar  r e s u l t  woe reached  u n d e r  c i r c u m e t a n c e e  t h a t  a l s o  i n c l u d c d  "a one-year  
r u s p c n s i o n  p e r i o d  on c e r ~ d i n  v i t h d r a v a l e . "  T h a t  e a r l i e r  o p i n i o n ,  however ,  eeemed 
t o  cnd0rr .e  a much more eweeplng view t h a t  employee8 c o u l d  n o t  be e a l d  t o  ' r e c e i v e '  
d l v i d c n d e  u n d c r  nny employee e t o c k  o v n e r s h l p  p l a n e  i n v o l v i n g  a u t o m t l c  r e i n v c e t m c n t  
of d l v l d c n d e  u n t i l  t h e y  a c t u a l l y  v i t h d r e v  e t o c k  from t h e  p l a n .  I n  Advisory  O p i n i o n  
1 9 8 4 - 5 ,  t h e  ComnlseLon a l e 0  d l e t i n g u i e h e d  A d v i s o r y  O p i n i o n  1983-35, v h l c h  permitted 
~ o l i c l t a t i o n  o f  employee e t o c k h o l d e r e  where " t h e  e a v i n g e  p l o n  had v n r l o u e  d i a -  
i n c c n t i v e e  t o  e t o c k  v i t h d r a w a l s ,  b u t  d i d  n o t  impoee any  e u e p e n s i o n  p e r i o d  on  t h e  
employee's r l g t l t  t o  make c o n t r i b u t i o n e  t o  t h e  plan."  

Thc r e s u l t  reached  by t h e  C o m d e e i o n  i n  Advisory  O p i n i o n  1988-36 i s  e n t i r e l y  1.. , . , , I  ' ' 

c o n c i s t e n t  w i t h  t h i s  p r e c e d e n t .  The p r e e e n t  c i r c u m e t a n c e a  i n v o l v e  some limitations 
upon cmployccs '  r i g h t e  t o  wi thdraw funde from t h e i r  e t o c k  e a v i n g s  accounts, b u t  t h e  
r e ~ ; c r l c t l o n s  a r e  n o t  t o o  e e v e r e .  . T h e  o p i n i o n  eeerds p a r t i c u l a r l y  p e r s u t ~ d c d  by t l ~ c  
prov ld  l n g  of r e a s o n a b l e  o p p o r t u n l t i e e  f o r  v i  t h d r a v a l s  v i  t h o u t  J U  toma t  i c  s u s p c n e l o n  
from t h e  program. Thie  u e e  of a  ' s i g n i f i c a n t '  r e s t r i c t i o n  t c f i t  by t h e  Commlarlon 
a p p e a r s  t o  be o  r e a s o n a b l e  compromiee p o e i t i o n  f o r  d e f i n i n g  "stockholder" l n  t h c  
n c t t l n g  of cmployce e t o c k  e n v i n g e  p lane .  I t  eeems t o  s a t i s f y  t h e  C a u ~ m l e s l o n ' s  
l n t e r c r t  i n  hav ing  t h o e e  s o l i c i t e d  e t e n d  on a r e l a t i v e l y  ' e q u a l  f o o t l n g '  a s  
e  t o c k h o l d e  r e .  

Tuo ~ c r l o u a  problerne w i t h  t h i s  a p p r o a c h  a r e  e v i d e n t ,  hovever .  F l r e t ,  l c g a l  
l n t e r p r e c a t i o n  u n d e r  t h i s  a p p r o a c h  t u r n s  on t h e  a r c a n e  f i n e  p o i n t 8  of p r o v k ~ i o n s  i n  
cmployee n t o c k  ownereh ip  p l a n e  f o r  w i t M r a v a l  of funde.  I t  f a i r l y  demande caee-  
by-cane a n a l y s i s ,  r a t h e r  t h a n  e n a i l y  i d e n t i f i a b l e  g u i d e l i n e s .  See  l l a r r l s  d i s e e n t ,  
i d .  D i e t i n c t i o n s  between w i t h d r a v a l  p r o v i e i o n e  i n  d i f f e r e n t  p l a n s  a r e  c e r t u l n  t o  - 
become i n c r e a s i n g l y  m i n u t e  and i n e i g n i f i c a n t .  

. 0 .  

Second,  t h e  u n d e r l y i n g  argument  t h a t  u n r e e t r i c t e d  v i t h d r a v a l  r i g h t e  o r e  a  
n e c e s s a r y  e l e m e n t  t o  " t h e  r i g h t  t o  r e c e i v e  d i v i d e n d e "  i e  based  on a  f i c t i t i o u e  l e g e l  ' . I (  t 

n o t i o n  t h a t  t h e  r i g h t  of r e c e i p t  depende upon a  r i g h t  t o  u n q u a l i f i e d  o r  immediate 

I 




