
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
CASE NO. 1:12-CV-788

v.
HON. ROBERT J. JONKER

STATE OF MICHIGAN, et al.,

Defendants.
__________________________________/

ORDER

Plaintiff United States of America filed this lawsuit today and included a Motion for TRO

and Preliminary Injunction (docket # 2).  Rule 65 governs the relief requested and generally requires

notice to the adverse party.  FED. R. CIV. P. 65(a).  In rare and unusual cases, the Court may entertain

a request for TRO without notice, but this requires both “specific facts in an affidavit or a verified

complaint” showing that relief is necessary before giving the adverse party an opportunity to

respond, and an attorney’s written certification of efforts to notify the adverse party and why such

notice should not be required.  FED. R. CIV. P. 65(b).  In this case, the United Sates has not even

attempted to meet the standard under Rule 65(b) for an ex parte TRO.  The Complaint itself is not

verified, and the only Declaration that is part of the record does not address the requirements of Rule

65(b)(1)(A).  Neither is there an attorney’s certification as required by Rule 65(b)(1)(B). 

Accordingly, the Motion for TRO is DENIED, without prejudice, to the extent it seeks any relief

before giving the adverse parties notice and an opportunity to be heard.  

The record at this point does not reflect formal service of process on the Defendants.  Indeed,

a summons has evidently not yet been presented to the Clerk of the Court.  Plaintiff should proceed

promptly to serve its papers as required by Rule 4, and file the proof of service required by law. 
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Presumably formal service will trigger an attorney’s appearance on behalf of Defendants, and allow

the parties to join issue on any contested matters.  In the meantime, it appears Plaintiff may have

provided informal notice of the lawsuit and motion papers to the Defendants, which is certainly

sufficient to provide Defendants the opportunity to be heard in opposition to the Motion for

Preliminary Injunction.  The Court directs Defendants to file any response to the Motion for

Preliminary Injunction not later than 4:00 p.m. (EDT) on Thursday, August 2, 2012.  A preliminary

injunction is an extraordinary remedy.  Jones v. Caruso, 569 F.3d 258, 265 (6th Cir. 2009).  A

preliminary injunction is to be granted only if the movant carries its burden of proving that the

circumstances clearly demand it.  Overstreet v. Lexington-Fayette Urban County Government, 305

F.3d 566, 573 (6th Cir. 2002).  The Court will convene a hearing on the Motion for Preliminary

Injunction at 4:00 p.m. (EDT) on Friday, August 3, 2012, at 699 Federal Building, Grand Rapids,

Michigan, before the undersigned.  

The Court notes from its initial review of the papers that it is likely ALL parties, including

not only Plaintiff and Defendants but also affected Michigan municipalities that are not formal

parties to the lawsuit at this time, share a common interest in ensuring that our military personnel

and other citizens overseas have the opportunity to vote by absentee ballot in the coming elections. 

With that in mind, the Court encourages all interested parties to spend at least as much time and

effort working on solutions that will ensure this common goal, as in preparing litigation papers for

the Court.    

IT IS SO ORDERED.          

               /s/Robert J. Jonker                              
  ROBERT J. JONKER

UNITED STATES DISTRICT JUDGE
Dated:  July 31, 2012
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