MICHIGAN DEPARTMENT OF
ENVIRONMENT, GREAT LAKES, AND ENERGY

Response to Comments
Air Pollution Control Rules, Part 8 Rule Revisions

Introduction

The purpose of this document is for the Air Quality Division (AQD) to respond to public
comments received on the 2023-013EQ Part 8 rule package addressing revisions to oxides
of nitrogen (NOx) sources for ozone nonattainment areas. This document serves as a
supplement to the official JCAR package posted on the Michigan Department of Licensing
and Regulatory Affairs — Administrative Rulemaking System website.

Additional information can be requested by contacting Marissa Vaerten at
VaertenM@Michigan.gov.
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Public Comments

Public participation is an important part of the rulemaking process. For the Part 8 Rule
Revisions, AQD did the following:

Stakeholder workgroups were formed to draft and give input on the proposed rules.
Comment Period: April 22 - May 22, 2024

Public Hearing: May 22, 2024, 1:00 EDT

Total Responses Received = Five submittals (often containing many individual
comments) from groups or individuals.
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Part 8 Rule Revisions Response to Comments Document

General Comments/Questions

1.

A comment was made about the draft rules containing a date (March 2024) that was
the earliest date a rule could take effect, but, due to the lengthy rulemaking process,
the date has already passed, making it irrelevant.

AQD RESPONSE:
All references to that date have been removed.

There were multiple comments referring to a concern often referred to as “director’s
discretion.” The phrase refers to an issue in which the language of the rule can give the
director of the Air Quality Division the power to approve alternatives to the requirements
of the rules. Similarly, several draft rules contained language allowing facilities to use
compliance with other regulations to show compliance with draft RACT rules 841 - 844.
Commentors were opposed to these options.

AQD RESPONSE:

The AQD is aware of the issue of “director’s discretion” and did not intend for the
flexibility to allow for alternatives to be approved by the AQD. Rather, the language was
intended to mean that (irrefutable) equivalents could be used. In response, language was
added to strengthen the argument and clarify that discretion was not intended nor that it
should be interpreted as such.

Multiple rules throughout the draft Part 8 rules allowed facilities to “exempt” their
equipment from the rule limits if they were already regulated by programs
implemented/enforced through a federal implementation plan (FIP). Commenters
explained why this rationale for exempting or “off-ramping” equipment was
inappropriate and opposed inclusion of this option.

AQD RESPONSE:

After considering the explanation and rationale, it was agreed that a rule is expected to
become part of Michigan’s State Implementation Plan (SIP), and should not rely on a FIP
for compliance. All rules that allow compliance through regulations required by a FIP have
been edited or removed accordingly.

Several comments were made requesting minor wording changes for a variety of
reasons, including clarity, typographical errors, and standard language practices.

AQD RESPONSE:
Whenever possible, small wording changes were made based on suggestions submitted
to increase the understandability of draft rules, improve grammar, and/or fix typos.

Comments were submitted for multiple rules (NOx RACT rules 841-846) that requested
additional language be added to the applicability requirements. Other comments
suggested additional language appearing to be made in an attempt to increase clarity.

AQD RESPONSE:

Some suggested language changed the applicability intended by the draft rule and
therefore was not used. The suggestions that were intended to increase clarity were not
utilized because the additional language was addressed in other subrules, and every
attempt was made to minimize rule size and redundancy.
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NOx SIP Call Questions - Rules 801-818.

6. One comment was received indicating a concern that the draft rules allowed the use
of mass emission data, as opposed to emission rate data, to demonstrate compliance
with the NOx SIP Call.

AQD Response:

After reviewing the comment and the regulations closely, it was concluded the
commentor may have not accounted for additional language in the federal regulation
addressing this issue. Therefore, no change was made.

NOx RACT Rule Definitions - Rule 840

7. A comment was received requesting that all NOx RACT definitions be moved from
Rule 840 to the beginning of the Part (Rule 801).

AQD Response:

This concept was considered at the beginning of the rulemaking process. After analyzing
several options for definition placement, it was decided then, and again now, that placing
all of the RACT rule definitions in Rule 840 was the least disruptive to the numbering
scheme of the Part. To accommodate the comment, it would have been necessary to
make Rule 801 a “definition only” rule, thereby causing all other rule numbers to change.
Since some rules have had their current number for decades, it was decided that the
confusion caused by the change outweighed the benefit.

Source Specific NOx RACT Rules - Rule 841- 844

8. A comment was made for each NOx RACT rule that the thresholds, limits, and
exemptions need justification that these values represent RACT levels.

AQD Response:

These types of analyses and explanations are being drafted and once the rules are
promulgated, this documentation will be sent to USEPA as a separate action to get these
rules approved into Michigan’s SIP. No changes were made to the rules to address this
comment at this time.

9. A comment was submitted that highlighted the language in the Clean Air Act (CAA)
requiring periodic reporting of RACT compliance.

AQD Response:

Changes were made to accommodate the CAA’s periodic reporting requirement. Subject
facilities will be required to submit materials addressing compliance once every three
years unless a sufficient compliance inspection has been performed by AQD within the
past three years.
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10. Comments were submitted to consider more frequent testing for RACT subject sources.

AQD Response:

The draft rule was edited from testing once every five years to initial testing being
required every two years, but if results indicate emissions are less than 75% of the
threshold (and continue to show it), the facility can shift to a five-year testing cycle. This
edit is closer to the original draft rule and is based on precedent used in compliance with
other regulations.

11. The draft rules contained language that allowed facilities to request the ability, when
they had multiple similar units, to test just one as a representative of the others. This
was viewed by a commentor as “director discretion,” as it would need to be approved.

AQD Response:

After further investigation and internal discussion, it was decided this flexibility is rarely
appropriate or utilized in the past, and may be “director discretion”; therefore it was
eliminated as an option.

12. A comment was received indicating that equipment exempted under rules 841 - 844
should not have to perform a Rule 846 evaluation.

AQD Response:

All sources over 100 tpy potential to emit NOx need to evaluate all NOx emitting
equipment for RACT per the CAA. The exemptions in Rules 841 - 844 do not negate that
requirement. As part of the demonstration being drafted in the request for SIP approval of
the Part 8 rule changes and additions, exemptions in Rules 841 - 844 will be discussed
that may help address the issues for any exemption user.

Alternative NOx RACT Rule- Rule 845

13. Multiple commentors were concerned with timeframes contained in the draft rules.
Some wanted longer timeframes than those proposed, while others questioned the
necessity of any timeframes being contained within the rules.

AQD Response:
Maximum timeframes for project completion were removed from Rules 845 and 846. The
“deadlines” that remain in the draft rule only address a plan submittal.

14. A commentor questioned language implying the facility needed to submit copies of
alternative RACT to USEPA.

AQD Response:

Language was removed that implied the facility should send USEPA a copy of the request
since AQD is responsible for submitting a request to USEPA for approval into Michigan’s
SIP.

15. A comment recommended adding a phrase regarding a threshold of 100 tpy potential
to emit (PTE) within the language of the draft rule.
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AQD Response:

The goal of the suggestion appears to be to increase clarity but was not utilized because
it was addressed in another subrule, and every attempt is made to minimize rule size and
redundancy.

Site specific NOx RACT Rule- Rule 846

16.

17.

18.

Multiple comments were concerned with the timeframes contained in the draft rules.
Some comments wanted longer timeframes than those proposed, while other
comments questioned the necessity of any timeframes being contained within the
rules.

AQD Response:
Maximum timeframes for project completion were removed from Rules 845 and 846. The
“deadlines” that remain in the draft rule only address a plan submittal.

A comment was made that the draft language that determines applicability using PTE
of the source on the effective date of the rule was not relevant to applicability.

AQD Response:

Although applicability for many sources will not change, a facility can secure a permit that
properly limits its potential to levels below specific thresholds before the effective date. A
facility that does this would not need to meet some rule requirements. Rule language was
revised to clarify this concept and address this comment.

A comment was received showing concern that an appropriate PTE would need to be
secured by facilities interested in “opting out” of applicability and that those PTE limits
must contain certain elements to avoid applicability.

AQD Response:
The draft language sufficiently indicates the types of federally enforceable conditions that
can sufficiently limit PTE; therefore, no changes were made.
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ADDITIONAL SOURCES OF INFORMATION

1. Administrative Rulemaking System - Part 8 rule package documents (2023-13EQ)
2. EGLE AQD SIP Laws and Rules Webpage
3. EGLE AQD SIP Ozone Nonattainment Webpage

NOTE: The information in this document is intended to supplement the Part 8. Emission
Limitations and Prohibitions - Oxides of Nitrogen of the Michigan Air Pollution Control
Rules. The laws governing this responsibility are sections 5503 and 5512 of Part 55, Air
Pollution Control, of the Natural Resources and Environmental Protection Act 1994,

PA 451 as amended. These comments do not replace or supersede any portion of the Act
and Rules.

Download a copy of the Part 8. Emissions Limitations and Prohibitions - Oxides of Nitrogen
please visit the Administrative Rulemaking System website.
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