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CONSENT JUDGMENT

The Plaintiff is the Michigan Department of Environmental Quality (MDEQ).
. The Defendant is BASF Corporation (Defendant), a Delaware Corporation.

This Cbnsent Judgment (Judgment) requit_es the performance of interim respbnse
activities, the preparation aﬁd performance of a r.emedial investigation, and preparation and
_performance ofan izlterin; response deéigﬂed to meet criteria (IRDC} at the Defendant's
~Riverview facility located at 18099 West Jefferson Avenue, Riverview, Michigan. Defendant
agrees not to contest the authority or jurisdiction of the Court to enter this Judgment or any terms
or conditions set forth heréin. |

The entry of this Judgment by Defendant is for settlement p'u:rpo'ses. only and is neither an
admission or denial of liability with respect to any iésue dealt with in this Judgment nor an
adﬁlission of any factual allegaﬁons or legal conclusions stated or implied herein.

The Parties agree, and the Court by entering this Judgment ﬁhds, that the response
activities set forth herein are necessary to aBate the release or threatened release of hazardous
subst’aﬁces into fhe enviromment, to coﬁtrol future releases, and to protect public health, safety,
énd welfére, aﬁd the environment. | | |

| NOW,PTHEREFORE, before the taking of any testimony, and Wifhoﬁt this Judgment
.constituting an admission of any of the factual or legal allegatic;ns in the Complaint or. as.

evidence of the same, and upon the consent of the Parties, by its attormeys, it is hereby

ADJUDGED:
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I JURISDICTTION

1.1 This Court has jurisdiction over the subject matter of this action pursuant to

MCL 324.3115 and MCL 324.20137. This Court also has personal jarisdiction over the
Defendant. Defendant waives all objections and defenses that it may have with respect to

jﬁrisdicti-on of the Court or to venue in this Circuit with respect to the Complaint in the matter or

entfy of this J udgment.

1.2 The Court determines that the terms and conditions of this Judgment are

reasonable, adequately resolve the environmental issues raised, and properly protect the interests

of the peaple of the State of Michigan.

1.3 The Court shall retain jurisdiction over the Parties and subject matter of this
action to enforce this Judgment and to resolve disputes arising under this Judgment, including

those that may be necessary for its construction, execution, or implementation, subject to Section

XVI (Dispute Resolution).

II. PARTIES BOUND
2.1 This Judgment shall apply to and be binding upon Plaintiff and Defendant and -
fheir successors. No change or changes in the ownership. or corporate or other legal status of

Defendant, inciuding, but not limited to, any transfer of assets or of real or persohal property,

shall in any way alter Defendant’s responsibilities under this Judgment. After the Effective Date

of this Judginent, Deféndantshall provide the MDEQ-With writien notice prior to the transfer of
ownership of part or all of the Upland Portion of the Facility and the Sediment Removal Area

(SRA) that is owned by Defendant and shall also provide a copy of this Judgment to any



subsequent owners or successors prior to the transfer of any ownérs}:lip rights. Defendant shall-
comply with the requirements of Section 20116 of Pért 201, Environmental Remediation, of the
Natural Resources and Environmental Protection Act (NREPA), 1994 PA 451, as amended,

MCL 324.20116, and the Part 201 Rules.

2.2 Notwithstanding the terms of any contract that Defendant may enter with respect
to the performance of response activities pursﬁant to this Judgment, Defendant is responsible for
compliance with the terms of this Judgment and shall ensure that its contractors, subcontractors,

laboratories, and consultants perform all response activities in conformance with the terms and

‘conditions of this Judgment.

2.3 The signatories to this Judgment certify that they are authorized to execute this

Judgment and to legally bind the Parties they represent.

I STATEMENT_OF. PURPOSE
3.1 In entering into the Judgment, the mutual objectives of the Parties are to minimize

iitig‘ation and ensufe that Defendant: (a) conducts interim respon.s_e activities to cease the
migration, discharge, or venting of groundwater, as defined in the Statement of Work (SOW),

from the Containment Area into the surface waters of the Trenton Channel of the Detroit River _
and properly manages all hazardeus substances at the Containment Area to prevent unacceptable
'exposures and the miération of hazardous substances from the Contzinment Area above
applicable criteria; (b) removes up t0'30,l000 cubic yards of sediments within the Trenton
Channel that are located W1thm the Sediment Remqval Area (SRA); (c) condﬁcts a reniedial
investigation that complies with Part 201 to determine the nature, extent and impact of hazardous

substances and any threat to the public health, sefety, or welfare, or the environment caused by



the release or threat of release of hazardous substances at the Upland RI Area; (d) develops and
submits to the MDEQ an approvable IRDC for the Upland Portion of the Facility that complies
with Part 201 mcluding, but not litﬁited to, Sections 20118, 20120a, 20120b, and 201204 of Part
201 and the Part 201 Rules; (&) implemf;ﬁts the MDEQ-approved IRDC in accordance with its
approved implémentation schedule; and (f) reimburses the State for Past and Future Response

Activity Costs ag described in Section XTIV {Reimbursement of Costs).

32  The Parties agree and acknowledge that this Judgment sets forth the mechanisms
and procedures for addressing the Part 201 matters for the Upland Portion of the Facility and the

SRA. Any Submissions provided to the State shall be handled in the manner established under

Section XIII (Submissions and Approvals) of this Judgment.

IV. DEFINITIONS

4.1 "Containment Area" means the area of the Upland Portion of the Facility
contained within the Primary Wall and Sturry Wall, as described in the SOW (Attachment C)
and including the Primary Wall and Shury Wall. BASF shall provide a legal description to the

RiDEQ of this area as part of the Notification of Construction of the IRA.

42  "Defendant" means BASF Corporation, formerly known as BASF Wyandotte
Corporation, and its successors and assigns. BASF, as it currently exists, was formed on
December 31, 1985 by the merger of BASF Wyzmdof’te Corporation, into Inmont Corporation.

The surviving corporation was the Inmont Corporation which upon the effective date of the

"merger changed its name to BASF Corporation.



43 "Day" or "days" means a calendar day or days unless specifically noted otherwise
herein. "Business Day” means a day other than a Saturday, Sunday or State holiday. Under this
judgxnent, in computing a period of time based upon business days where the last day would fall

on a Saturday, Sunday or State holiday, the period shall run until the close of business of the next

business day.

4.4 "Judgment" means this Consent Judgment and any attachment hereto, including
“the SOW, any future modifications, and any MDEQ-approved repotts or plans, including any
specifications and schedules, which upon the approval of the MDEQ, shall be incorporated into

and become an enforceable part of this Consent Judgment.

45  "Bffective Date" means the date that the Court enters this Judgment. All dates for

the performance of obligations under this Judgment shall be calculated from the Effective Date.

4.6  "Facility” means the Property identified in Afttachment A and any area,. place, or
plroper’ty where a hazardous substance, ﬁrhich origiﬁated at and emanates from the Pfoperty and
is present in concentrations that exceéd the requireinents of Section 20120a(1)(a) or (17) of the
NREPA; MCL 324.20120a(1)(a) or (17) (-31‘ the cleanup criteria for unrestricted residentia_l use
- ynder Part 213, Leaking Underground Stérage Tanks, of the NREPA, hag been released,

deposited, or disposed of, or otherwise comes to be located.

47  "Future Response Activity Costs" means costs lawfully incurred by the State after
the dates set forth in the Summary Report, attached hereto as Attachment B, to negotiate this

Judgment; to oversee, enforce, monitor, and document compliance with this Judgment; and to

perform response activities required by this Judgment at the Upland Portion of the Facility and



SRA. Such response activities may includs, but are no’[rﬁmited to: monitor response activities;
observe and comment on field activities; review and comment on Submissions; collect and
cvaluate samples; purchase equipment and supplies to perform monitoring activities; perform

| response activities; attend and participate in meetings; prepare cost rermbursernent

documentation; and perform response activities pursuant to Section IX (Emergency Response),

and Paragraph 6. 13 (MDEQ's Performance of Response Activities).

48  "Interim Response Designed to Meet Criteria" or "IRDC" means a plan that
satisfies the requirements of Part 201 of the NREPA, including, but not limited to, Sections

20118, 20120a, 20120b, and 21020d and the Part 201 Administrative Rules, for the Upland

Portion of the Facility.

49  "RA" means the interim response activities to be undertaken in accordance with
Part 201 to: (1) cease the migration, discharge, or v.enting of groundwater , as defined m the
SOW, from the Contaimneﬁt Area to the surface water within the Trenton Channel of the Detroit- ‘
River; (2) tQ pro/perly manage hazardous substances present at the Containment Area to prevent
unacceptable exposures and to prevent thé migration of hazardous substances from the
Containment Area in concentrations exceeding applicable criteria; and (3) to remove up to

30,000 cubic yards of sediment from the SRA.

4.10  "Low Water Datum Level" means the sloping surface of the Detroit River when
Lake St. Clair is at 311 elevation of 572.3 (International Great Lakes Datum (IGLD) 1985} feet
~ above sea level and Lake Erie is at an elevation of 569.2 (IGLD 1985) feet above sea level.

[Réference: National Oceanic and Atmospheric Administration, National Ocean Service, Detroit

River Soundings, 9th Edition, March 9, 1985.]



411 "MDEQ"means the Michigan Department of Pnvironmental Quality, its
successor entities, and those authorized persons or entities acting on its behalf. Environmental
functions formerly assigned to the Michigan Department of Natural Resources (MDNR) were

transferred to the MDEQ by Executive Order 1995-18, effective October 1, 1995.

412  "Part 31" means Part 31, Water Resources Protection, of the Nafural Resources

* and Enviropmental _Protection Act (NREPA), 1994 PA 451, as amended, MCL 324.3 101 et seq

and the Part 31 Administrative Rules (Part 31 Rules).

413 "Part 201" means Part 201, Environmental Remediation, of the NREPA,

MCI., 324.20101 ef seq and the Part 201 Administrative Rules (Part 201 Rules):
4.14 "Paﬁies" mean the Plaintiff and Defendant.

415  "Plaintiff" means the Michigan Department of Environmental Quality, and its

* successor entities, and those authorized persons or entities acting on its behalf.

_ 416 "Past Response Activity Costs” means those costs associated with the Upland
Portion of the Facility and SRA. that the MDEQ lawfully incurred.and paid up to and through the

dates set forth in the Swmmary Report attached hereto as Attachment B.

4.17 "Property" means the property located at 18099 West Jefferson Avenue,
Rivérview, Wayne County, Michigan and legally described in Attachment A, excluding the area

between the Low Water Datum Level and the U. S. Harbor Line.



4,18 "Remedial Investigation" or "RI" means an evaluation to assess conditions at the
Upland R1 Area, and the collection of any other data necessafy to determine the nature, extent,
and impact of a release or threat of release, and support the selection and implementation of an

appropriate IRDC m compliance with Part 201 and the Part 201 Rules.

4.19  "RRD" means the Remediation and Redevelopment Division of the MDEQ and

its successor entities.

420 "Scope of Work" or "SOW" mean the plan attached to this Judgment as
Attachment C, that sets forth the minimum interim response activities required to be undertaken

by BASF to achieve the performance objectives set forth in Paragraph 6.1(a) of this Judgment.

421 "Sediment Removal Area" or "SRA" means f'he. Property Sediment Removal Area
(SRA) and the Boat Launch Sediment Removal Area (SRA) as depicted in Attachment E. The
Property SRA is defined by the northern an,d‘ southern property boundaries in Attachment A, the
U.S. Harbo:r Line, and the Low Water Datum Level for the Property. The Boat Launch SRA is
defined by the northern and southém proﬁert‘y boundaries for fhe Boat Launch property as set

forth in Attachment D, the U.S. Harbor Line, and Low Water Datum Level for the Boat Launch
property.

422  "State" or "State of Michigan" means the State of Michigan, including the
Michigan Department of Attorney General and the Michigan Department of Environmental

Quality, and any authorized representatives acting on their behalf.
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423 "Submissions" mean all plans, reports, schedules, notifications, and other

submittals that Defendant is required to submit to the MDEQ or the State pursuant to this

Jﬁdgment. '

424  "Upland Portion of the Facility" shall mean the Property defined in Paragraph
4.17, and any area, place, or property, where a hazardous substance that originated at and is

emanating or has emanated from the Property is present at concentrations that exceed the

_ feqnirements of Section 20120a(1)(a) or (17) of the NREPA, MCL. 324.20120a(1)(a) or (17), or
the cleanup criteria for warestricted residential use under Part 213, Leaking Underground Storage

Tanks, of the NREPA, excluding the arca beyond the Low Water Datum Level.

425 1"U};)li:’:md RI Area" means the area of the Upland Portion of the Facility excluding

the Containmnént Area.

4.26  Unless otherwise defined herein, all terms used m this Judgment which are
defined in Part 3 of the NREPA, MCL 324.301; Part 31 of the NREPA, MCL 324.3101 ef seg;
Part 201 of the NREPA, MCI. 324.20101 et seq; or the Part 201 Rules, 1990 AACS R 299.5 101
et seq shall have the same meaning in this document as in Parts 3, 31 a_nd 201 of the NREPA and

- the Part 201 Administrative Rules in effect on the Effective Date of this Judgment.

V. COMPLIANCE WITH STATE AND FEDERAL LAWS

5.1  All actions required to be taken pursuant to this Jadgment shall be undertaken in
accordance with the requirements of all apphcable or relevant and appropriate state and federal

laws, rules, regulations and permits, including, but not limited to, Part 201, the Part 201 Rules,
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and Jaws relating to occupational safety and health. Other agencies may also be called upon to

review the conduct of response activities under this Judgment.

52  This Judgment does not obviate Defendant's obligations to obta_iri and maintain
compliance with any permit or license required under any applicable state or federal laws, rules '

or regulations that are necessary for the performance of response activities required under this

Judgment.
VL. PERRORMANCE OF RESPONSE ACTIVITIES

6.1 Defendant shall implemerit all response activities necessary to comply with Part
201 and achieve and maintain the perfoimanoe objectives set forth herein for the Upland Portion
of the Facility and SRA; ensure the effectiveness and integrity of the IRA. and IRDC; and assure

the protection of public health, safety, and welfare and the environment.

(a)  Interim Response Activity. The performance obj ectives of the IRA are to:

(1) Cease the migration, discharge, or venting of groundwater, as |
defined in the SOW, from the Containment Area into the surface water within the

Trenton Channel of the Detroit River;

(i)  Properly manage all hazardous substances at the Containment Arca
to pre{fent unacceptable exposures and the migration of hazardous substances

from the Containment Area above applicable criteria;

(iiiy Remove up to 30,000 cubic yards of sediments within the Trenton
Chamme] (hat are located within the SRA, as set forth in the SOW; and
(iv)  Achieve and maintain compliance with any other interim response

activitics required pursuailt to Part 201 with respect to the Property.

12



(6)  Remedial Investigation. The performance objectives of the RI are fo:

(i) Adgquately assess environmental conditions at the Upland RI
Area; |

(if) ~ Obtain all necessary information for the Upland RI Area to
sufficiently evaluate the relevant exposure pathways necessary to support the
development, selection and MDEQ approval of an IRDC for the Upland Portion
of the Facility that, when implemented, assures the protection of the public health,
safety, Wélfare, and the eﬁvﬁonment in accordance with Part 20 1; and

tiii) submit a RI Report for the Upland RI Area to the MDEQ for

review and approval.

(¢ IRDC for the Upland Portion of the Facility. The performance objectives

“are to implement an IRDC for the Upland Portion of the Facility that addresses all

" releases and threats of releases of hazardous substaﬁces in all environmental media at the
Uplaﬁd Po_rt‘ionl.of the Facility by abhieving the cleanup criteria and other requirements
sel forth in Part 201 including, but not limited to, Sections 20118, 20120a, 201200, and
20120d of the NREPA and the Part 201 Rules. VThe IRDC shall include the IRA |
.-_c'ondu;cted under this Judgment and shall assure the protection of the public health, safety,

and welfare and the environment and allow for the continued use of the Upland Portion

of the Facility consistent with local zoning.

6.2  Inaccordance with this Judgment, Defendant shall assure that all work plans for
conducting response activities are designed to achieve the performance objectives set forth in
Paragraph 6.1 of this Judgment. Defendant shall develop each work plan and perform the

response activities described in each work plan in accordance with the requirements of Part 201



and this Judgment. If there is a conflict between the requirements of this Jadgment and any

MDEQ-approved work plan, the requirements of thiS.Iudgment shall prevail.

63  Quality Assurance Project Plan (QAPP). Within forty-five (45) days of the

Effective Date of this Judgment, Defendant shall submit to the MDEQ a Quality As surance

Proj eét Plan (QAPP), which describes the quality control, quality assurance, sampling protocol,
and chain of custody procedures that will be used in carrying out the tasks required By'this
Judgment. The QAPP shall be developed in accordance with the U.S. EPA'S "Intermm Guidelines
and Speciﬁc’;ations for Preparing Quality Assurance Project Plans" QA/G-5, December 2002; and
- the American Nationai Standard AN SI/AS QC E4-1994 "Specifications and Guidelines fof
Quality Systems for Emf_ironmental Data Collection aﬁd Environmental Technolo gy Programs.”
Defendant shall utilize recommended sampling methods and analytical methods and detection
limits speéiﬁed in "Operational Memorandum No. 2. Sampling and Analysis, dated October 22,

- 2004, including all applicable attachments.” Defendant shall alsor utilize the MDEQ 2002
S_aplpling Strategies and Statistics Training Materials. for Part 201 Cleanup Criteria (S3TM) to
determiné T:hé, number of samples for verifying the cleanup. Defendant _.shall coﬁply Wlth the
above docuﬁen’cs or documents that supersede or amend these documents, or other methods

demonstrated by Defendant to be appropriate and approved by-the MDEQ..

6.4  Health and Safety Plan (HASP). Within fortf—ﬁve‘(%) days of the Effective Date
of this Judgment, Defendant shall submit to the MDEQ a HASP that is developed in accordance
with the rstandards promulgated pursuant to the National éonﬁﬂgency Plan, 40 CFR 300.150, the
Occupational Safety and Health Act 0£1970, 29 CFR 1910.130, and the Michigan Occupational

Safety and Health Act, 1974 PA 154, amended, MCL 408.1001 ef seq.. The Health and Safety
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Plan is not subject to the MDEQ's _approifal uﬁder Section XTI {(Submissions and Approvals) of

this Judgment. All response activities performed by Defendant pursuant to this Judgment shall

be undertaken in acoqrdance with the FIASP.

675_ (=) Interim Response Activities ( ]RA).: In accordanc¢ with the time frames
set forth in Paragraph 6.5(b), Defendant shall perform all necessary inteﬁm response
activities, including but not limited to the response activities set forth in Attachment C,
the SOW, that are necessaly‘to cqnstm.ct the-IR'_/—\_, including sediment removal, and shall
submit to the MIDEQ the Notification of Construction of the IRA pur'suant_ to Paragr_aph
23.1 of this Fudgment. The IRA startup period shall commence on the date of issuance
of the MDEQ‘S Certification of Construction of the IRA and shall run for a petiod of
one (1) year from issuance of the MDEQ's Cert.iﬂcation of Construction of the IRA.
Defendant shall perform all interim response activities including, but not limited to, the
response activities identified in.the SOW that are necessary to achieve the performance
objectives set forth in Paragraph 6.1(a) of this Judgment by the completion of the IRA
startup period. The IRA shall be incorporated into the IRDC.

(b)  The Containment Area of the IRA shall be constructed and the
Notification of Construction of the IRA shall be submitted within two years after.
coinpletion of the.dredg’ing activities in the SRA, but in no event, later than September
30, 2008 unless there is a Force Majeure Event or thére is agreement between the patties
to modify the date as set forth in SectioanXH (Modifications of the Judgment). For
purposes of this Judgment, complétion of ’_the dredging acti‘}iﬁgs in the SRA shall be .
deemed to have occurred when: (1) pre-dredgmg and postudredging surveys indicate

that sediments have been removed to the target dredgmg depth identified in the

15



sediment removal plan or (2) the total final volume of 30,000 cubic yards of sediments
and materizls have been removed, whichever of (1) or (2) is achieved first. The
determination of the total final volume of 30,000 cubic yar-ds of sediments shall be done
111 accofdance with the SOW.-

(c)  The parﬁeé recognize that the MDEQ may apply for sediment removal
flinding under the Great Lakes Tegacy Act, 33 USC § 1268(c)(3) ef seg (GLLA) in order
to rernove additional sediments from the Trenton Channel of the Detroith,.iver n areas
contiguous to the SRA. The péu’ties agree to cooperate so that the sediment removal
undertak.enlby Defendanf in the SRA can be included as part bf a non-federal share or in
kihd contribution for purposes of the GLLA. In the event that MDEQ ap'piies; for GLLA.
fuliding, -within thirty (30) .days after a request by MDEQ, Defendant agrees to provide
¢opies to MDEQ of all mvoioes associated with the removal of sediments within the

: SRA The partiés agree that MDEQ's application for GLLA funding shall not increase |
| 'dredging obligations of the Defeﬁdanf ﬁndef this Judgﬁeﬁt, mcludmg the SOW for the

(e

6.6  Remedial Investioation (RI). Within cighteen (18) months of the MDEQ's

issuaﬁce of a Certification of C';)ﬁsttﬁction of the IRA pursuant to Paragraph 23.1 of this
Judgment, But n 116 event later thaﬁ March 31 , 2010, Defendant shall submit a R Report to the
MDEQ for review and approval in accordance with Section XIIT (Submissions and Approvals)
that achieves the performande objectives set forth in Paragrg.ph 6.1(b) of this Iudgﬁaéﬁt. Priorto
the submission of the RI Report Defendant shall perform response activities Iincluding, but not .A

limited to, the iesponse activities identified below that are necessary to develop and submit an RI

Report for the Upland RT Area:

16



(2) Defining the nature and extent of contamination that ori gi:n.ated at and has
migrated from the Property and is present at the Upland RI Area. This includes defining
the extent to which hazardous substénces have migrated or are expected to migrate from.
the 'Eroperty prior 16 J'mplementaﬁpn ofthe IRA and an evaluation of hazardous
substances which have or may migrate along preferential pathways at the Upland Portion
of the Facﬂity. Preferential pathways may include but are not Hrrited to, storm drains,
sewer systems, and the Monguagon Creek. Data and information previously collected or
obtained regarding the_namre and extent of contamination at the Property shall be
in.cluded in ﬂle RIL

(b)  Defining the risks to the public health, safety, and welfare, and to the
environment and .naﬁlral resonrces posed by environmental contamination present at the
Upland RI Area. |

(cj Determining the re_leﬁranf exposure pathways present at the Upland RI
Area. | o

('d) Defining fhe amount, concentration, hazardous properties, environmental
fate, persistence, location, mobility, and physical state of hazardous substances present at
the Upland RI Area.

(e) Deﬂniﬁg the geology, hydrogeology, and groundwater ﬂow and gradients
at the Upland RI Area.

(D Defining the extent to which natural or man-made barriers cu;-.rently

contain the hazardous substances and the adequacy of the barriers.

67  IRDC for the Upland Portion of the Facility. Within ninety (90) days after

receiving MDEQ approval of the RI Report, Defendant shall submit an [RDC fo the MDEQ for

17



review and approval in accordance with Section XIII (Submissions and Approval). The IRDC,
when implemented, shall be capable of achieving the performance objectives set forth in
Paragraph 6.1{c) of this Judgment and sﬁall mclude, but is not limited to:

{(2) The IRA including, but not limited to the response activities identified in

the SOW (Aftachment C).
(b) All components requifed by Sections 20118, 20120a, 20120b and 20120d

of the NREPA, and the Part 201 Ruleé.

(¢) A detailed descripﬁon of the specific work tasks to be conducted pursuant
to the IRDC; a description of ]aoﬁr these tasks will meet the performance' objectives set
forth in Paragraph 6.1(c), and a descfiption and supporting documentation of how the
results of the remedial investigation and other rc‘asponse actiyities that have beeﬁ
performed at the Upland Portion of the Facility support the selection of the response
activity identified in the IRDC

.(d) - Aplan for obtainmg access to any properties not lownec_i or controlled by
Defendant that is needed to perform response activities identified in the IRDC. If

'Defendant proposes to perform an IRDC that relies on the cleanup criteria established
under Section 20120a(1)(b) through (j) or (2) of the NREPA and the IRDC provides for
1311(1 and resourcé use restrictions, monitoring, opération and maimenance, or permanent
markers as prescribed in Section 20120b(3)(a) through (d) of the NREPA, the IRDC shall
include documentation from property owners, easement holders, .or‘local unit of
governments that the necessary access to these properties has been or will be obtained

~and that any proposed land or resource use restriction can and will be placed of enacted.
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(e) A deseriiation of the nature and amount of waste materials expected to be
generated during the performance of response activiﬁes and the name and location of the
faeilitiee Defendant proi)oses to use for off-site transfer, storage, freatment, or disposal of
those waste materials.

® Identification of the cleamip criteria and ferformance standards for

purposes of Rule 299.5520(11)(b) and Paragraph 6.12(b)(ii} and identification of when

completion of construction of the IRDC will oceur for purposes of Paragraph 23.2(a).

6.8  Upon receipt of the MDEQ‘S approval of the IRDC, Defendant shall implement
the IRDC and submit progress reports in accordance with the MDEQ-approved IRDC and the
schedule contained therein. The MDEQ-approved IRDC and sehedule 'ehall be incorporated into
this Fudgment and become an enforceable part of this Judgment. Fmplementation of the IRDC

may include, but is not limited to, the following: .

(2) The establishment of land nse and resource use restﬁetions or institational
controls; and |

(by . The establishment and maintenance of financial assurance to aesure the
effectiveness and inte grity of the response activities set forth in the IRDC In the event

- the MDBQnapproved IRDC relies upon the clean up criteria established under Section

20120a(1)(f) through () or 20120a(2) and financial assurance is determined by the |
MDEQ to be a necessary compon_ent of the IRDC, Defendant shall establish end maintain
financial assurance in a mechanism acceptable to the MDE(} to assure Defendant's ability
to pay for moﬁitoring, operation aﬁd maintenaﬁoe, oversight, and other costs determined

by the MDEQ to be necessary to assure the effectiveness and integrity of the response
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activities set forth in the IRDC (hereinafter coliectively referred to as "O&M Costs") in
perpetuity.

6.9 Public Comment. Pursuant to Section 20120d of the NREPA, when the MDEQ

détemnines that the proposed RDC is acceptable for public review, a public notice regarding the
availability of the IRDC Wﬂi be pubhshéd and the TRDC shall be made available for review and
comment for a period of not less than thirty (30) days.r The dates and length of the public
comment petiod shall be established by_tile MDEQ. The MDEQ will hold a public meeting in
accordance with Sections 20120d(1) and (3) of the NREPA; Following the publié review and
comment period and the public meeting, the MDEQ may refe; the proposed IRDC back to |
Defendant for revision to address public comments and MDEQ'S cornments. In addition,
Defendant shall provide information to the MDEQ for é responsiveness summary document that
explains the reasons for. 1;116 selection or approval of the IRDC, or Defenéant shall prepare any

. portions of the draft responsiveness summary docutnent requested by the MDEQ. The MDEQ
will prepare the final resanSiVeness summary document that explains the reasons for tﬁe

- selection or appfoval of the IRDC in accordance with the proviéions of Sections 20120d(5) and

(6) of the NREPA.

. 6.10 Modiﬁcation ofa Responéé Activity Work Plan
(a) If the MDEQ determines fhat a modification to a reéponse'activity work
plan, including the IRA, or the MDEQ-approved IRDC is ﬁeoessary to meet and maintain
the appiicable performance objectives specified in Paragraph 6.1, to comply ﬁth Part 201,
or 1o meet a:hy other requirement of this Iudgment, the MZDEQ may require that such

modification be incorporated into the response activity work plan or previously MDEQ-
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approved IRDC under this Judgment. If extensive modifications are necessary, the MDEQ
may require Defendant to develop and submit & new response acﬁ_v_ity work plan or JRDC.
Detfendant may request that the MDEQ consider a modification to a response activity work
plan or MDEQ-approved IRDC by submitfing such request for modification along with the
proposed change in the response activity work plan or IRDC and the justification for that
phange to the MDEQ for review and approval. Any such request for modification by -
Defendant must be forwarded to the MDEQ at least tthty (30) days prior to the date that
the performance of any affected resiapnse activity is due. Any modifications to a work,
plan or the MDEQ-approved IRDC or any new work plans shall be developed in
écc_ordance with the applicablé requirements of this Section and shall be submitted to the
MDEQ for review and apﬁroval in accordancé with the procedures set forth n Section XTil
-(Submissions and Approvals).

(b}  Uponreceipt of the MDEQ's approval, Defendant shall perform the
respoﬁse aétivities spectfied in a modified response activity wark plan of IRDC or énew

~ work plan or new IRDC in accordance with the MDEQ-approved implementation

~ schedules.

6-11 Propress Reports.

(a) Defendant .é_haﬂ pr_évide to the MDEQ. Project Coordinator written
monthly progress reports. rega.rdiﬁg response activities and other matters at the Upland
| Portion of the Facility a;ad SRA related to the implementat-ion of this Judgment. The
MDEQ may provide comments on the progress reports but the progress reports are not
subject to the MDEQ's review and approval under Section XIII (Submissions and

Approvals) of this Judgment. The progress reports shall include the following:
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(i) A de;tailed descripti’on of the specific work tasks and response
activities that have been conducted during the previous reporting period and if the'
activities are not subject to MDEQ review and approval, a description of how
these tasks and response activities will meet the performance objectives set forth
in Pa-ragraph 6.1(a) through {(c);

(i)  Allresulis;of sampling and tests and other data collected and/or
received by Defendant, its employees or authorized representatives during the
previous reporting period relating to the response activities performed pursuant to
this Judgment;

(iii)  The status of any access issues that have aﬁsen, which affect or
may affect the performance of response activities, inciuding documentation of
property ownérship, lease agreements, easernent agreements, and access
agrgements, and, if a problem with access arises, a description of how Defendant
pfoposes to resolve those issues;

(v) A descriptfon of the nature and amount of waste materials that
were generated and .the name and location of the facilities that were used for the
offsite transfer, storage, treatment, or disposal of those waste materials;

(v) A detailed description of dafa collection and specific work tasks
and other response activities, including'iﬂiplementati'on. schedules, that will be
conducted during the next reporting period and if the activities are not subject to
MDEQ review and approval, a descriétibn of how those tasks and response

activities will meet the performance objectives set forth in Paragraph 6.1 of this

Judgment.
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(vi)  Any other relevant information regarding other activities or matters

at the Upland Portion of the Facility or SRA that affect or may affect the

implementation of the requirements of this Judgment.

(b) The first progress report shall be submitted to the MDEQ within sixty (60) days
following the Effective Date of this Judgment. Thereafter, progress reports shall be submitted
monfhly unless otherwise spéciﬁed in the MDEQ-approved IRDC. “The progress reports shall
provide the information in Paragraph 6. lll(a) under separate headings for each discrete response

activity required under Paragraphs 6.5, 6.6 and 6.7 of this Judgment or other individual task that

may arise.

6.12 - Voidance and Nullification of MDEQ Approval of the IRDC

(2) If Defendant chooses to perform an IRDC that re]iés on the cleanup
criteria established under Secﬁoﬁ 20120a(1)(f) through () or (2) of the NREPA and
- Defendant allows a lapse of,. or does not comply with, the applicable provisions of
Section 20120b(3) of the NREPA, the MDEQ's apprdval éf the IRDC is void from the
time of the lapse or vi&éiion until the Tapse or violation is cozfected in accordance with
Paragraph 6 12(c) of this Judgment and to the satisfaction of the MDEQ. With -resfect to
a land use or résource use restriction, a lapse of or violation shall include the following;
() A court of competent jurisdiction determines that a land use or

resource use resfriction is unlawful;

(i) A land use or resource use restriction is not filed or enacted in

accordance with this Judgment or the MDEQ-approved IRDC;

(iii) A land use or resource use restriction is violated or is not enforced

by the controlling entity; or
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(iv) A land use or resource use restriction expires or is modified or
revoked Wi’thow_ﬁ: MDEQ approval.

(b)  The MDEQ's approval of the IRDC shall be nullified until the lapse ox
xdolation ig corrected to the satisfaction of the MDEQ if any of the following occur:

(i) If VU_EI{ILOVJIIl conditions thaf eXisted'at the Upland Portion of the
Facility when the IRDC was implemented are discovered and such conditions
result in the TRDC no longer being protective of the public health, safety, or
Welfae, or the environmeﬁt;

(i)  Failure of the IRDC to comply with th.e applicable cleanup criteria.
and performance standards set forth in the MDEQ-approved IRDC and the
.performaﬁce objectives sét forth in Paragraph 6.1(c) of this Judgment; or

(111) The MDEQ determines that the IRDC is not effective or reliable

- because the response aétivity repeatedly fails, nthithstanding repeated cures
| within ninety .(90) days of discovér‘jr ﬁf the fa,ilﬁrel by either Deféndént or the
MDEQ. This paragraph shaﬂ not affect Defendant's obligaﬁons pursuant to
Section IV of the SOW.
(c)  Within thirty (3 O) dayé of Defendant becoming aware of a lapse or
violation under Paragraph 6. 12@) or (b), Defendant shall pro;fide to the MDEQ a :Written
‘notification of such lapse or violation.” This notification shall inciude a description of the
nature of the lapse or violation, an evaluation of the impact or potential impact of the
lapse or viélaﬁon on the effectiveness and integrity of the IRDC, and one or more of the

following as appropriate, for review and approval by the MDEQ} '



(1} If Defendant has corrected the lapse or violation, a written
demonstration of how and when Defendant corrected the lapse or violation.

(i) If Defendant has not vet corrected the lapse or violation, a work
plan and implementation schedule for addressing the lapse or violation.

(my If Defendaﬁt believes it will not be able to correct the lapse or
violation without modifying the MDEQ—approved'IRDC, an action plan and
mmplementation schedule, which shall be subject to the review and approvai of the
MDEQ), outlining the Tesponse activities Defendant will ’.take to comply with Part
201 to assure that the Upland Portion of the Facility does not pose a threat to
public health, safety, or welfare, or the eﬁvironm_ent.

r(iv) The work plan or action plan and implementation schedule
identified in 6 .12(c)(ii) or (iii) shall provide for the development of any response
activity work plans and associated implementation schedules that are necessary to
assure protection of public health, safety, and ‘Welfare,‘ and the environment,
including work plans for additional interim response activities and remedial
investigation to .provid‘e additional information to sﬁpport the selection and
approval of an alternate IRDC, and an approvable alternate IRDC th.at meets the
performance objectives specified in Paragraph 6 1(0) and that cornplies with Part
201. Defendant shall develop those resﬁonse activity work: plans lpursu_ant to the |
requirements specified in this Judgment and shall submit those plans in
accordénce with the schedule established in 311 MDEQ-approved action plan. The
MDEQ will review and approve any action élqns or work plans sp‘_amiﬁed

pursuant to this Section in accordance with the procedures set forth in Section



XITI (Submissions and Approvals). Upon receipt of the MDEQ's approval,
Defendant shall perform the response activities in accordance vﬁth the MDEQ-
approved action plan. or work plan.

(d)  IfDefendant does not comply with all of the requirements of Paragraph 6 .12(0),
or does not comply with the provisions of Section XTI (Submissions and Approvals), stipulated
penalties as specificd in Paragraph 15.1 of this Judgment shall begin t6 accrue the day the lapse
or violation under Paragraph 6.12(a) or (b} occurred and continue to accrue until the lapse or

violation is corrected to the satisfaction of the MDEQ.

(&)  The provisions in Paragraphs 6.12(z) and (b) are not subject to the dispute

resolution procedures set forth in Section XVI (Dispute Resolution).

6.13  MDEQ's Performance of Response Activities. If Defendant ceases to performi the

response activities required by this Judgment, is not performing response activities in accordance
with this Judgment, or 1s perfern'}jng response activities in a manner that fna’y, cause an
endengerment to human health or the environment, the MDEQ may, at its option and upon
providing thirty (30) days nrior written notice to Delfendant, take over the performance of those
responSe acﬁvjﬁes. The 'MDEQ, however, is not required to provide thirty (30) days Wriﬁen
notice prior to performing response activities required to ov.ersee, enfonce, monitor, or decument
compliance with this Indgmenf or that the MDEQ determines are necessary pursuant to Section
IX‘ (Emergeney Respons e). If the MDEQ finds it necessery to take over the performance of
response activities that Defendant is obligated to perfor_m under this Judgment Defendant shall

' relmburse the State its costs to perfozm those response actlvmes plus accrued interest. Interest
shall begin to accrue on the State's costs at the rate speciﬁed J'n Section 20126a(3) of the NREPA

on the day the State begins to incur costs for those response activities. Costs incurred by the
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State to perform response activities pursuant to this Paragraph shall be considered to be "Future
Response Activity Costs” and Defendant shall provide reimbursement of these costs to the State

in accordance with Paragraphs 14.2 and 14.4 (Reimbursement of Costs).

VII. ACCESS
7.1 Upon the Effective Date of this Judgment, Defendant shall allow the MDEQ and
its authorized employees, agents, representatives, contrélctors, and consultants to enter the
Upland Portion of the Facility and any associated properties, including thé SRA, at all reasonable
timies to the extent access to the Upland Portion of the Facility and associated propefties,
including the SRA, is owned, controlled by, or availab‘le to Defendant. Upon pfesentation of
proper credentials and upon mald.ng a reasonable effort to contact the person in charge of the
Upland Portion of the Facility or SRA, the MDEQ,. its authorized employees, agents,
representatives, contractors, and consultants shall be alléwed to enter the Upland Portion of the _
- Facility and associated properties, including the SRA for the pﬁrﬁds’e of conducting any activity |
that is required under this Judgment or té otherwise fulfill any responsibﬂity under federal or
: _ State laws Wiﬂ:i respect t6 the Upland Portion of the Facility and SRA including, but not limited

to, the following: -

- (a) Monitoring response activities or any other activities taking place pursuant
to this Fudgment at the Upland Portion of .the Faéﬂity and SRA; |
. (by  Verifying any data or jzﬂ.formatioﬁ submitted to the MDEQ;
Cc) Conducting investigations relating to contamination at 6r near the Upland
Poftio:a of the F ability and SR_A;

(@)  Obtaining samples;



()  Assessing the need for or planning or conducting response activities at or
near the Upland Portion of the Facility and SRA;
(H Assessing compliance with requirements for the performance of

monitoring, operation and maintenance, or other measures necessary to assure the

effectiveness and integrity of a response activity;

()  Inspecting and copying non-privileged records, op‘eratﬁlg logs, contracts,

or other documents;

(h)  Communicating with Defendant's Project Coordinator or other personnel,
repreéentatives, or consultants fof the purpose of assessing compliance with ﬂ'llS
Judgrnent;

(1) Determining whether the Upland Portion of the Facﬂity or other property
is being used in a. manner that 15 prohibited or restricted, or that may need to be |
prohibited or restricted, by or pursuant to this Judgment; and |

() Assuring the protection of public!health, safety, and \x}elfare, and the

environment.

7.2 To the extent that the Upland Portion of the Facility, or any other pr'op"ert'y where
the response actiﬁties are to be performed by Defendant under this Judgment, is owned or
controlled by perso_ﬁs other than Defendant, Defendant shall use its best efforts to secure from
such persohs access for the Parties and their authorized employees, agents, representatives,
_contractors, énd consultants. Defendant shall provide the MDEQ with a copy of each éécess
agreement secired. For purposes of this Paragraph, "hest efforts" includes, but is not limited fo,
providing reasonable consideration acceptable to the owne'r.c;r taking judicial action to secure

such access. If judicial action is required to obtain access, Defendant shall provide
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docurnentation to the MDEQ that such judicial action has been filed in a court of appropriate
jurisdiction no later than ten (10) days after the judicial action bas been filed. If Defendant has
not been able to secure access within sixty (60) days after filing judicial aqtion, Defendaﬁt shall
promptly notify the MDEQ of the étatus of the Defendant's efforts to obtain access and provide '
an assessment of how any delay n obtaining access may'éffect the performance of response
activifies required under this Fudgment. Any delay in obtaining access shall not be an eﬁcuse for
delay in the performance of response activities unless the MDEQ deten_:m'ne.s that the delay was
| caused by a Force Majeure event pursuant to Section X (Force Majeure}. Defendant's failure to
secure access or petition the court within one (1) year of having reason to believe that access to
.a.nothcr persoﬁ‘s property is necessary to comply with Section 20114 of the NREPA, shall be

subject to stipulated penalties pursuant to Paragraph 15.2 of Section XV (Stipulated Penalties).

7.3 Any lease, purchase, coniract or other agreement entered into by Defendant,
which transfers to another person a right of control over the Upland Portion of the Facility, the
SRA,' or a portioﬁ of the Upland Portion of the Facility or SRA, shall contain a provisiori
preserving for the MDEQ or any other person vndertaking thé response activities and its

authorized representatives, the access provided under this Section VII (Access) and Section XI

(Record Retention/Access to Information).

7.4 Any person granted access to the Upland Portioﬁ of the Facility or SRA. pursuant

to this Judgment shall comply with all applicable health and safety laws and regulations.
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VIII. SAMPLING AND ANALYSIS

8.1  All sampling and anélyéis_ conducted pursuant to this Judgment shall be in

accordance with the QAPP specified in Paragraph 6.3 and MDEQ-approved work plans, as

appropriate.

82 Defendant; or its cénsultaiits or subcontractors, shall provide the MDEQ ten (10)
daysrnotice prior to any sampling activity to be conducted pursuant to this Judgment to allow the
| MDEQ Project Coc_ﬁrdjnator, or his or her authorized representative, the opportunity to take split
or duplicat_e samples and to observe the sampling procedures. In circumstances where ten (10)~
‘days notice is not possible, Defendant, or its consultants or sitbcontractors, shall providé notice
. of the plq,nned sampling activity as soon as possible to the MDEQ Project Coordinator é,nd
explain why earlier notification was not poss.ible. If the MDEQ Project Coordinator concurs

With the explanation provided, Defendant may forego the ten (10)-day notification period for that

particular sampling event.

‘83  Defendant shall provide the MDEQ with the results of all environmental sampling
and other analytical data generated in the performance or mouitoring of any requ"ﬁemenf under -
this J udgrn’cﬂt, Part 31 and Part 201 of the NREPA, or other relevant authorities. Said results

shall be included in the Progress Reports set forth in Paragraph 6.11 of this Judgment.

8.4  For the purpose of quality assurance monitoring, Defendant shall assure that the
MDEQ and its authorized representatives are allowed access to any laboratory that is used by

Defendant in imp‘lementing this T udgment.
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IX. EMERGENCY RESPONSE,

9.1  If, during the performance of response activities under this Judgment, an act or |
the occurrence of an event poses or threatens fo pose an in;ﬁ}jneﬁt and substantial endangermeﬁt
to public health, safety, or welfare or the environment from conditions that resuit ﬁom the
releases and threats of releases at the Upland Portion of the Facility or SRA that are the subject
of this Judgment, Defendant shall immediately undertake all appropriate actions to prevent or

| .abaté the endangerment. In addition, Defendant shall immediately notify the MDEQ_PrOj ect
Cooi‘dinator of the endangerment. In the event the MDEQ Project Coordinator is imav'aﬂable,_

Defendant shall immediately notify the Poliution Emergency Alerting 'System ("PEAS,” 1-800-

292-4706).

| 92  Within ten (10) days of notifying the MDEQ of an endangerment under Parégraph

9.1 of this Judgment, Defendant shall submit to the MDEQ a written report describing the act or
event that occurred which resulted n the_endangerment, the measures taken or to be taken {0
miﬁgate the endangeﬁneﬁt and prevent rédurrence' of the action or condition that caused the
endangerment. Regardless of whether Defendant notifies the MDEQ under this Section, if an
é.étioh or condition at the Upland Portion of the F acility or SRA poses a11 immient and
substantial endangerment to public health; safety, or welfare, or the environment, the MDEQ
may:

(2)  Require Defendant to stop response activities at the Upland Portion of the

Facility or SRA. for such period of time as may be needed to prevent or abate the

endangerment; -

(b) ©  Require Défendant to undértake any actions that the MDEQ determines

are necessary to prevent or abate the endangerment; or
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(¢)  Undertake any actions that the MDZEQ determines are necessary o prevenf

or abate the endangerment.

9.3 This Section is not subject to the dispute resolution procedures set forth in Section

XVI (Dl_ispute Resolution).

X. FORCE MAJEURE

10.1  Defendant shall perform the requiremenfs of this Judgment within the time limits
established herein, unless performance is prevented or delayed by events that constitute a "Force -

Majeure.” .Aily delay m the pérformance attributable to a Force Majeure shall not be deemed a

violation of this Judgment in accordance with this section.

10.2  For fhe purposes of this Judgment, a Force Majeure event is defined as any event '.
or events arising from 4 cause or causes beyond the control of and Without the fault of
Defendant, of any person controlled by Defendant, or of Defendam_’s confractors _thatidelays or
prevents the performance of any obligation under this Judgment despite Defendant's "best efforts
to fulfill the obligation." The requirement that Defendant exercise "best efforts to fulfill the
obligatiﬁlon" includes Defendant using best efforts to an’lcic.ipate any potential Force J!Ja:jezmej event
al_id to address the effects of any potentiéll Force Majeure event during and aftér the ocoutrence
of the event, such that Defendant minimi:z'es any delays in the pérfdxmanoe of any obligation
under this Judgment to the greatest extent. po.ssible. Force Mafeure includes an occurrence or
nonoccurrence arising from causes beyond the control of and without the fgult of Defendant, -
such as an act of God, untimely review of permit applications or submissions Hy the MDEQ or
5thér appﬁcable authority, and acts or omissions of third parties that could nét have been avoided

or overcorne by the diligence of Defendant and that delay the performance of an obligation under
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this Judgment. Force Majeure does not incinde, among other things, wnanticipated or increased

costs, changed financial circumstances, or faiture to obtain a permit or license as a result of

actions or omissions of Defendant.

10.3 Defepdant shall notify the MDEQ by telephone within seventy-two (72) hours of
discovering any event that causes a delay in its compliance with any provision of this Judgment.
Verbal notice shall be followed by written notice within ten (10} calendar days and shall
describe, in detail, the anticipated length of delay for each specific obligation that will be

impacted by the delay, the cause or causes of delay, the measures taken by Defendant to prevent
or minimize the delay, and the timetable by which those measures shall be implemented.

Defendant shall use its best efforis to avoid or minimize any such delay.

10.4  Tailure of Défendant to comply with the notice requirements of Paragraph 10.3,
abov;e, shall render this Section X void and of no force and effect as to the particular incident
wmvolved. The MDEQ may, at its sole discretion and in appr.op.rié,té. circumstances, waive the

notice requirements of Paragraph 10.3.

105 If the parties agree that the delajf or antibipated delay was beyond the control of
Defendant, this may be so stipulated and the parties to this Judgment may agree upon an
appropriate modification of this Judgment. If the_‘pafties to this Judgment are unable to reach
such agreement, the dispute shall be resolved in accordance with Section XVI (Dispute
Resolution), of tlﬁs Judgment. The burden of proving that any delay was beyond the control of

Defendant, and that all the reciuirements of this section have been met by Defendant, is on

Defendant.
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10.6-  An extension of one comp]iance date based upon a particular incident does not
necessarily mean that Defendant qualifies for an extension of a subsequent compliance date

without providing proof regarding each incremental step or other irequj';rement for which an

extension is sought.

XI. RECORD RETENTION/ACCESS TO INFORMATION

11.1  Defendant and its representatives, consultants and contractors shall preserve and
retain, during the pendency of this FJudgment and for a per.iod of ten (10) years after completion
of operation and maintenance and long—tgnn fnonitoring at the Upland Portion of the Facility, all
records, sampling and test results, charts, and other docﬁments relating to the release or
threatened release of hazardous substances and the storage, generatioﬁ, disposal, treatment, or
handling of hazardous substances at the Upland Portion of the Facility and SRA, and any records
that are ﬁqaintained or generated pursuant to any requirement of this Jud giﬁen;t. Tn addition, if the
| MDEQ-,approved IRDC relies on the cleanup criteria estaBIished under Section 2012021(1)_@

through (j) or 20120a(2) and further defined in the Part 201 Rules, and the IRDC provides for
lan& or resource use restrictions, Defendant shall retain any records pertaining to these lé_nd or
resource se restrictions in perpetuity or until the MDEQ determines that land and resource use
Vrestr'ictions aré no longer needed. After the ten (10)-vear period of document retention,
following oompletion of operation and maintenance ahd long~térm monitoring at the Upland
Portion of the Facility, Defendant may seek the MDEQ's mitten'pénnission,to destroy such
documents tfhat are not required to be held in perpetuity. In the alternative, Defendant may make -
. awritten commitment, with the MDEQ's approval, to éontinue to preserve and retain the
‘documents for a specified period of time,.‘ or Defendant may offer to relinquish custody of all

docurnents to the MDEQ. In any event, Defenda:at shall obtain the MDEQ's written permission



prior to the. destruction of any documents. Defendant's request shall be accompanied by a copy
of this Judgment and sent to the address listed in Section XTI (Project Coordinators and

Communications/N otices) or to such other address as may subsequently be designated in writing

by the MDEQ.

11.2 Uponrequest, Defendant shall provide to the MDEQ all non—priviie ged
documents and infoimation within its possession, or within the possession or control of its
emiployees, contractors, ageﬁts or representatives, relating to the performance of response
activities or hnplenﬁenta’.tion of other reqﬁirements of t}‘1is Judgment, including, but not limited to,
;ecords regarding the collection and analysis of samples, chain of custody records, manifééts,
trucking logs, receipts, reports, sample traffic fOuting forms, or other correspondence,
docurﬁents, or information related to response activitics. Upon request, Defendant also shall
* make available to the MDEQ, upon reasonable notice, Defendant's employees, c(_mtréctors,

agents or representatives with knowledge of relevant facts concerning the performance of

response activities.

11.3 - Defendant may designate ipfofmation that Defendant beliéx;es is entitled to
protection as provided in Sectioﬁs 20117(10) and (1 1) of the NREPA. If no such claim
accompames the mformat10n when it 18 submltted to the MDEQ the information may be made
available to the pubhc by the MDEQ without further notice to Defendant. Informatlon descrlbed
i Section 2011’7(1 )(a) through (h) of the NREPA shall not be c}aImeq as confidential or '

pmvﬂe ged by Defendant. hlformation or data generated under this Judgment shall not be subject

to Part 148 of the NREPA, MCL 324.14801 ef seq.



XII. PROJECT COORDINATORS AND COMMUNICATIONS/NOTICES

12.1  Each party shall designate one or more Proj ec% Coordinators. Whenever notices
are required to be givep or Progress Reports, information on the collection and analysis of
samplés,'sampliné data, work plan submittals, approvals, or disapprovals, or other technical
submissions are required to be forwarded by one party to the other party under this Judgment, or
whenever ather communications betWeén thé parties are needed, such communications shall'ije
directe(i to the Project Co‘ordlinators at the addresses listed below.. If any ?arty chariges its

designated Project Coordinator, the name, address, and telephone number of the successor shall
be provided to the other party, in Writing, as soon as practicable.

(2) As to MDEQ:

(D) For Submissions and Approvals pursuant to Section XIH
(Subussions and Approvals} and other matters pertaining to this Judgment:

Beth Vens, Project Coordinator

Remediation and Redevelopment Division
Southeast Michigan District 4
Michigan Department of Environmental Quality
27700 Donald Court '

Warren, Michigan, 48092

Phone: (586) 753-3825

Fax: (586) 753-3859

This Project Coordmator has primary responsibility for overseeing the perfozmance of response
activities at the Upland Portion of the Facility and the requirements of this Judgment for the

' MDEQ. A copy ofall Subinissions and the IRDC submitted to the Project Coordinator shall also
be provided to: Oladipo Oymsan District Supemsor Southeast Michigan District at the same

: address provided above.
(if)y  For all matters specifiéd in this Judgment that are to be directed to

the MDEQ's RRD Chief: |

Chief, Remediation and Redevelopment Division
Michigan Department of Environmental Quality
P.0O. Box 30426 .
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Lansing, MI 48909-7926
Telephone: 517-335-1104
Fax: 517-373-2637

Yia courier
Constitution Hall, 4% Floor, South Tower,

525 West Allegan Street
Lansing, MI 48933

A copy of all correspondence that is sent to the MDEQ's RRD Chief shall also be provlded to the
- MDEQ PIO_]ECTI Coordinator designated mn Paragraph 12. l(a)(l)

(iii) For providing a true copy of a recorded NAER, a restrictive
covenant, and dooamen‘tation that an ir;stitutional control has been enacted
pursuant to Section VI (Performance of Response Activities); for Record '
Retention pursuant to Section XI. (Record Retention/Aceess to hlfortnatioaa); and
for questions concerning financial matters pursuant to Se_c;‘,ion VI (Performance of
Response Activities); including financial assurance meohanis_ms associatedrwit_h
the IRDC, Section XIV (Reirhbursement of Cost.e), and Section XV (Stiouiated

Penalties):

Chief, Compliance and Enforcement Section

Remediation and Redevelopment Division

Michigan Department of Env1ronme11tal Quahty
- P.O. Box 30426 .

Lansing, MI 48909-7926

Telephone: - (517)373-7818

Yax: 517-373-2637

Via coutier
- Constitution Iall, 4t loor, Sou'th Tower

525 West Allegan Street
Lansing, MI 48933

A copy of all correspondence that is sent to the Chief of the Compliance and Enforcement
Section, RRD, shall also be provided to the MDEQ Project Coordinator designated in Paragraph

12.1a().
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(zv)  For all payments pursuant to Section XTIV (Reimbursement of

Costs) and Section XV (Stipulated Penalties):

Revenu_er Control Unit
Financial and Business Sexrvices Divigion
Michigan Department of Environmental Quality

" P.0. Box 30657
Lansing, MI 48909-8157

Vig courier: -
Constitution Hall, 5% Floor, South Tower

525 West Allegan Street
Lansing, MI 48933

To ensure propgr credit, all payments made pursnant to this Judgment shall reference the BASF
Riverview Facility, the Court Case No., and the MDEQ, RRD Account Number RRD2211.

A copy of all correspondence that is sent to the Revenue Cont‘rb] 'Uﬁit shall also be provided to

the MDEQ Project Coordinator designated in Paragraph 12.1(a)(i).

(b)  Astothe Assistant Attorney General in Charge:
Department of Attorney General,
Environment, Natural Resources, and Agriculture Division,

P.O. Box 30755, .
Lansing, Michigan 48909,

(© As to Defendant;

Brian Diepeveen

BASF Corporation

100 Campus Drive

Florham Park, NJ 07932
Telephone: (215) 672-4119
Fax: (215) 672-1652

12.2  Defendant's Proj éct Coordinator shall have primary responsibility for overseeing

the performance of the response activities and other requirements specified in this Judgment.
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12.3  The MDEQ may designate other authorized representatives, employees,

contractors, and consultants to observe and monitor the progress of any activity undertaken

“pursuant to this Judgment.

XIII. SUBMISSIONS AND APPROVALS

13.1  All Submissions required by this Tudgment shall comply with all applicable laws

and regulations and the requirements of this Judgment and shall be delivered to the MDEQ in

accordance with the schedules set forth in this Judgment. All Submissions delivered to the
MDEQ pursuént to this Judgment shall include a reference to the BASF Riverview Facility and

the Coourt Case Number. The Submissions required to be submitted to the MDEQ under

Paragraphs 6.4, 6.5 (except as specified inlthé SOW), 6.9, 6.11, and 7.2 as well as Section XV I

(Dlspute Resolution) of this J udgment are not requlred to be submitted to the MDEQ for

' approval Any Submission delivered to the MDEQ for approval shall be ma;rked ”Dra " and

shall mclude ina prormnent Tocation in the document, the followmg dlsclalmer "D1scla1n1er

This document is a DRAFT document that has not received final a’pproval from the Michigan

Department of Environmental Quality (MDEQ). This document was prepared pursuant to a

court Consent Judgment. The opinions, findings, and conclusions expressed are those of the

authors and not those of the MDEQ."

13.2 With the exception of the IRDC, after receipt of any Submission relating to
response activities that ié required fo be submitted to the MDEQ for approval pursuénf to this
| Tudgment, the MDEQ's RRD District Supervisor will, in writing:

(2) Approve the Submission;

()  Approve the Submission with modifications;



(c}) Reject the Submission a8 msufﬁolent if the Submission lacks any

mfomlahon necessary or required by the MDEQ to make a deo131on regardmg approval

-of the Submission; or

(@)  Disapprove the Submission and notify Defendant of the deficiencies in the

Submission.
Upoo receipt ofa notice of approval or approval with modifications from the MDE.Q,
Defendant shall proceed to take the actions and perform the response activities required by the

Submission, as approved or as modified, and shall subrit a new cover page and any modified

pages of the Submission marked "Final.”

13.3  Upon rec_eipt of the MDEQ's notice that the Submission has been rej ected
pu:rsuan’t to Paragraph 13.2(c) or disapproved pursuant o Paragraph 13.2(d) of this Judgment,
Defendant shall correct the deficiencies and resubmlt the Submission for MDEQ review and

approval within thirty (30) days unless the MDEQ's notice of rejection or dlsapproval speclﬁes a

longer time period for resubmission. Unless otherwise stated in the MDEQ's notice of rejection

or oisapproval, Defendant shall proceed to take the actions and perform the response activities
ﬁot directly related to the deﬂcient portion of the Submission. Any stipulated penalties |
applicable to the delivery of the Submission shall aoorae dm-i'ng the thirty ('305«1@ period or
ottier time period for Defendant to restbmit the Submission, but shall not be payable Ux‘ﬂessl the
resubrrﬁssion is also rejected or disapproved; The MDEQ will review any resubmitted
Submlssmn int accordance with the procedure set forth in Paragraph 13 2 of this Judgment. Ifa
resubmltted Submission is d1sapproved the MDEQ will so advise Defendant and, as set forth

~ above, stipulated penalties shall accrue from the date of MDEQ disapproval of the original

Subrmission and continue to acerue until Defendant delivers an approvable Submission.
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134 Within six (6) months of eceipt of the IRDC, the MDEQ's RRD Chiof will malke |
a decision regardmg the IRDC and Wﬂl n writing: (a) approve the IRDC; (b) reject the IRDC as
msufﬁczent if the IRDC lacks any information necessary or required by the MDEQ to make a
-' decision regarding IRDC approval; or (c) deny approval of the IRDC. If the MDEQ denies
aperoval of the IRDC, the MDEQ will provide Defendaﬁt with a complete and specific statement
of the conditions or requireﬁients hecessary to obtain approval to which the MDEQ may not add
| addiﬁogél items after it has been issueci. The time period for a decision re gardiné the submitted
IRDC may be extended by the mutual consent of the Parties. Upon receipt of a notice of
approval from the MDEQ, Defendant sha]l proceed to take the actions and perform the response

act1v1t1es requlred by the MDEQ-approved IRDC and shall submit a new cover page marked

!lFm81; ]

135 Wxthln thirty (30) days of receipt of the MDEQ's notice of rejection or |
disapproval pursuant to Paragraph 1 3.4(b) or (c), Defend_ant shaﬁ revise and _resubini’; the IRDC,
~to the MDEQ for review and approval.- The time ﬁame-for resubmission majr be extended by the
MDEQ. The MDEQ Wﬂi review the resubmitted IRDC in _é,ccorda.noe VVlth the procedure stated
in Paragraph 13.4. Any stipulated penalties a;eplicable ‘to the delivery of the IRDC shall accrue
dﬁring the thiﬁy (30)-day period or other time period for Defendant to submit another IRDC; but
sha.ll not be payable unless the resubmitted IRDC is also rejected or a:eproval is dem’ed, Ifthe
MDEQ rejects or demes a resubmﬁed IRDC, the MDEQ will so advise Defendant and, as set
forth above, stlpulated penaltles shall accrue from the date of MDEQ dmapprova] of the ongmal

IRDC and continue to accrue until Defendant delivers an approvable IRDC. .
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13.6 Ifthe initial submiital of any Submiseion, mncluding the IRDC, contains
significant deficiencies such that the Submission is not in the judgment of the MDEQ a good
faith effort by Defendant to deliver an acceptable Submission that comphes with Part 201 and
- this Judgment the MDEQ will notify Defendant of such and Wﬂl deem Defendant to be in
violat_ion of this Judgment. Stipulated penalties, as set forth in Section XV (Stipula_,ted
Penalties), shall begin to accrue on the _day after the Submission was due until an acceptable
Submission is submitted to the MDEQ. Any other delay in the delivery of a Submission,
noncornpliance‘with a Submission or attaehment to this Judgment, or faﬂure. to cure a deﬁeiency
ofa Subnussmn in accordance with Paragraphs 13.3 or 13.5 shall subject Defendant to penaltles

pursuant o Sectlon XV (Stipulated Penaltles) or other remedles available to the Stafe pursuant to

this Judgment.

13.7  Upon approval by the MDEQ, anfr Submission and attachments to Submissions
required by this Judgment are incorporated into this J udgment and are enforceable pursuant to
the terms of this Judgment. Ifthere is a conﬂ1ct between the requirements of this Judgment and

any Submission or an attachment toa Submlssmn the requirements of ﬂ'llS Judgment shall

prevail.

13.8 A ﬁndmg of approval or approval Wlth modifications of a Submission shall not be
construed to mean that the MDEQ concurs with any of the conclusions, methods, or statements

in the Submission or warrants that the Submission comports with law.

13.9  No informal advice, gﬁidance, suggestions, or comments by the MDEQ regarding
arry Submission provided by Defendant shall be construed as relieving Defendant of its

oBIigation to obtain such formal approval as may be required by this Judgment.



XIV. REIMBURSEMENT OF COSTS

14.1  Within thirty (30) days‘of the Effective Date of this Judgment, Defendant shall
pay the MDEQ $433,886.00 to resolve all State claims for Past Response Activity Costs relating

to matters covered in this Judgment. Payment shall be made pursuant to the provisions of -

Paragraph 14.4.

142 Deféndant shall reimburse the State for all Future Response Activity Costs
ﬁlcmed by the State. As soon as possible after each anniversary of the Effective Date of this
Judgment, the MDEQ will provide Defendant with a written demand fo; payment of Future
Response Activity Coéts that have béerilawﬁ;lly incurred by the State. Any such demand will -
set forth with reasonable speciﬁcity the nature of the costs incurred. Except as ﬁrovided by

Section XVI (Dispute Resolution), Defendant shall reimburse the MDEQ for such costs within

thirty (30) days of receipt of a written demand from the MDEQ.

| 143 Defendaﬁt shall have the right to request a full and complete accounting of all
MDEQ demands made hereunder, mcludiilg time sheets, travel vouchers, contracts, mvoices, and
payment vouchers as may be available to the MDEQ. MDEQ's prdvisio’n of ~these dd.duments'to
‘Defendant may result in the MDEQ mcurrmg additional Future Response Activity Costs, which

will be included in the next annual demand for payment of Future Response Activity Costs.

14 4 All payments made pursuant to Pa:ragraphs 14 I and 14.2 of this Judgment shall
~ be by certified check made payable to the "State of Michigan - Envr:onmental Response Fund,™
and shall be sent by first-class mail to the address listed in Paragraph 12.1(a)(iv) of Section XII
(Project Coordinators and Communications/Notices). Thf; BASF Riverview Facility, the Court

Case Number, and the RRD Account Number RRD2211 shall be identified on each check. A
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copy of the transmittal letter and the check shall be provided simultaneously to the Chief,
Compliance and Enforcement Section, RRD listed in Paragraph 12.1(a)(iii) and the Assistant
Attomney General in Charge, as set forth in Paragraph 12.1(b). Costs recovered pursuant to this

Section shall be deposited in the Environmental Response Fund in accordance with the

- provisions of Section 20108(3) of the NREPA; and

14.5  If Defendant fails to make full payment to the MDEQ for Past Response Activity

Costs or Future Response Activity Costs, as specified in Paragraphs 14.1 and 14.2, interest shall
begin to accrue on the unpaid balance at the rate specified in Section 201_265(3) of the NREPA
on the day after payment was due until the date upon which Defendant make full payment of
those costs and the acémed mterest to the MDEQ. Defendant shall have the burden of
estabﬁshing, in any challenge by Defendant to a MDEQ demand for reimbursement of costs, that
the MDEQ did not lawfually mcur those costs in accordance with Section 20126a(1)(a) of the

NREPA.
XV. STIPULATED PENAY TIES

151 (a) Except ;cls provided by Sections XV (Dispute Resolution) X (Forcé
Ma]eure) and Paragraph 15.1(b), within thlrty (30) days of a demand for smpulated

’ penaltles from the State, Defendant shall pay the State stlpulated penaltles in the

- following amounts for each day for every failure or refusal to comply or conform with

| Paragraphs 6.5, 6.6, 6.7, 6.8, 6.10 and 6.12 of SectionVI (Pérforma:ace of Response

Activities):
Penalty Per Violation Per Day

Period of Delay or Noncompliance
Ist through 15th day $500.00
16th through 30th day $1,000.00
$2,500.00

Beyond 30 days
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(b)  Defendant shall iaay the stipulated penalties in the following amounts for
Defcndant’sr faiture to maintain the minimum one (1)-foot inward hydraulic gradient
across the Containment Area barrier walls as required under Section I'V of the SOW,
Attachment C. However, stipulated penalties shall only begin to accrue if the cumulative
total time for one. or more Non-Compliance Events, as defined in Section IV.B.2 of the
SOW, excéeds one hundred and twenty (120)-hours in any renning one hundred and
eighty (1 80)—day period. As set forth in Section IV.B of the SOW, a violation for failure
to maintain the minimum one (1)-foot inward hydraulic gradient across the Containment
Areg barrier walls shall be deemed to ha\}e occurred if there is éNon~Compliance Event
at any of the monitoring points. For the purposes of calculating stipulated penalties, if
two or more monitoring points have a an-Compli_ance Event during the same period,' if
 shall be considered one violation per day of non~compliancel. For purposes of
detel_*ﬁajlﬁng the cumulative iotal_ time of Anon—compliance, iftwo of more ﬁlonitorjng'
points have a N. on-Compiiéﬁoé Bvent during the sa:mé period it shall be considered as a
si:qgle Non-Compliance Event, the duration of which shali be based upoﬁ the date and .
tﬁne the first monitoring point was confirmed to be in a Non~éomp]iahoe Event to the
date and time the 1és_t monitoring point has regﬁ;inéd compliance. Stipulated penalties
shall not accrue for failures to maintain the required inward hydraulic gradient that ocour
- prior to completion of the IRA startup period as detmed in Paragréph 6.5 of this
Iudgrﬁenf. If the Contingency Response Activities set forth in Paragraph IV.C. of the
SOW are required, sﬁpuiated_penalﬁes for failure to maintain the required inward |
hydraulic gradiént shall not accme.provided: (1) Defendant has implemented all

appropriate corrective response activities pursuant to Section IV.B.2. of the SOW in
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effort to regain the minimum oné (1) foot inward hydraulic head differential and (2)
Defendant has submitted an approvable work plan per the requirements of Section IV.C.

of the SOW and, upon DEQ approval, is implementing the work plan in accordance with

the approved scheduled.
Period of Noncompliance Penalty per Dav.
130 days $5,000.00
Beyond 30 days $ 10,000.00

15.2.  Except as provided in Paragraph 15.1, Defendant shall, within thirty (30) days of
a demand for stipulated penalties from the State, pay the State stipulated penalties of five

hundred dollars ($500.00) per day for each and every failure or refusal to comply with any other

term or condition of this Fudgment.

15.3  All penalties shall begin fo accrue on the day after performance of an activity was
due or the day a violation occurs, and shall continue to accrue through the final day of
complsetion of performance of the acﬁvity or correction of the violation. Nothﬁlg herein shall

p'reven_t"the simultancous accrual of separate penalties for separate violations of this Judgment.

15 4 E_xcept_as provided in Section XVI (Dispute Resolution), stipulated penglties
“owed to the State shall be paid no later than thirty (30) days after Defendant's re_c‘eipt of a written
demand from the State. Payment shall be mad_e in the manner pr’ovi_d-ed- in Paragraph 14.4 of this
. Judgment.. Interest shall accrue on the uﬁpaid balance at the end of lthe thirty (3 O)—day period at
the rate provided. for in Section 201 26a(3) of NREPA. f‘ailure to pay-the stipulated penalties |

within thirty (30) days after receipt of a written demand copstitutes a further violation of the

terms and conditions of this Judgment.
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15.5  The payment of stipulated penalties shall not alter in any way Defendant’s

obligation to complete the performance of response activities required by this Judgment.

15.6  If Defendant fails to pay stipulated penalties when due, the State may institute
proceedings to collect the penalties, as ﬁreﬂ as int_erest. However, the assesgment of sﬁpulated
penalties. is not the State's exclusive remedy if Defendant violates this Judgment. The Stafe also
reserves the righft to pursue any other remedies to which it is entitled under this Judgm_em: or any.
appiiéablg law for any failure or refisal of Defendant to comply with the requirements of this | ,
Judgment, including, but not limited to, seeking civil f)enalties, injunctive relief, the specific | o
performance of resiaonse activities, reimbursement of costs, and sanctions for contempt of court,

prdvided that any stipulated penalties that are assessed and paid by Defendant for a violation will

be credited against any civil penalties that may be imposed for that same violation.

15.7 thwithstandjng any other provision of this Section, the State may, in its
unreviewable discretion, waive any portion of stipulated penaities that has accrued pursuant to

this Tudgment.

XVIL. DISPUTE RESOLUTION

16.1  Unless otherwise expressly provided for in'this Judgment, the dispute fesolutio‘n :
| procedur.és of this Section shall be the exclusive mechanism to resolve disputes arising under this
Tudgmeﬁt except for Paragrai)h 6.13(&) and (b) (Voidance and Nullification of fhe MDEQ's |
Approval of the IRDC) and Section IX (Bmergency Response)lwhich are not disputable. The -
procedures set forth in this Section shall not app]y to actions by the Stafe to enforce oblig.ations

of Defendant that have not been dispﬁted in accordance with this Section. Engagemént of
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dispute resolution under this Section shall not be cause for Defendant to delay the performance

of any response activity required under this Judgment.

162  The State shall mainteirn‘an administrative record of any disputes initiated
pursﬁant te this Section. The administrative record shall include the information Defendant
. provides to the State under Paragraphs 16.3 and 16.4 and any documents the MDEQ and the
State rely on to make the decisions set forth in Paragraphs 16.3 and 16.4. Defendant shall have

fhe right to request that the administrative record be supplemented Wlth other material mvolvmg

matters in dispute pursuant to MCL 324.20137 (5).

16.3 Exeept for undlsputable matters 1dent1ﬁed in Paragraph 16.1 and dlsputes related
to the IRDC, any dispute that arises under thls Iudgment shall in the first mstance be the Sllb_] ect
of informal neg'otlatmns between the Project Coordinators representmg.the MDEQ and
Defendant. A dispute shall be considered to have arisen on tﬁe date that a Party to this Judgment
receives a miften Notice of Dispute from the other Party. This Nofice of Dispute shall state _the
Issues ie dispute; the relevant facts upon which the dispute is based; any factual data, analysis, or
opiniop suppoﬁieg.the Party's position; and supporting do;cumentat;'on upon Whiel} the Party
bases its posit_ioﬁ. The period of informal negotiatione shelllr-_lot e;-‘;eeed ten (10) dajfs from the
.' date a Party receives a Notlce of D1spute unless the time period for negotlatlons 18 mod1ﬁed by.
written agreement between the Parties. If the Parties do not reach an agreement Wlthm ten (10}

days the RRD District Supervisor will thereafter provide the MDEQ s Stafement of Declslon, m
writing, to Defendant. Tn the absence of initiation of formal dispute resolu_’uon by Defendant

under Paragraph 16.4, the MDEQ's position as set forth in the MDEQ's Interim Staterient of

Decision shall be binding on the Parties.
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164 -If Defendant and the MDEQ cannot informally resolve a dispute under Paragraph
16.3 or if the dispute mvolves the IRDC, Defendant may initiate formal dispute resolution by
submiﬁmg a written Request for Review to the MDEQ's RRD Chief, with a copy to the MDEQ
Project Coordinator, requesting a reﬁew of the disputed issues. This Request for Review must
be submitted within ten (10) days of Defendant's receipt of the Interim Statement of Decision
issued by the MDEQ pursuant to Paragraph 16.3. If the dispute is 1n regards to the IRDC, either
Party may initiate formal dispute'fesolution by filing a Request for Review. T’ﬁe Request for
Review shall sfcate the issues in dispute; the relevant facts upoﬁ which the dispute is based,
| factual data, analysis, or opinion supporting the Party's pogiﬁon; and St_lpportiﬁg documentation
upon which ﬂle Party bases its position. .Wﬁen the MDEQ issues a Request for Review, |
Defend'ant will have twenty (20) days to submit a written rebuttal to the MDEQ's RRD Chie’f;
with a copy to the MDEQ Project Coordinator. Within twenty (20) days of the MDEQ's RRD
Chief's receipt of Defendant's Request for Review or Defendant's rebuttal, the MDEQ's RRD
Chiefwill provide the‘MDEQ's Stafcement of Decision, in Writiﬂg_, to Dc_afendant, which will
include a statement of his/her understandiﬁg of the issues in dispute; the relevant facts upon
. which the dispute is based; factual data, analysis, or opinion supporting her/his position; and
supporting documentation he/she relied upon in making the decision. The time period for the
MDEQ'S RRD Chief's réﬁew of the Request for Review may be extended by written agreement

between the Parties. The MDEQ's Statement of Decision shall be binding on the Parties.

16.5 The MDEQ Statement of Decision or the State's Statement of Decision pursuant
to Paragraph 16.4 shall control unless, within twenty (20) days after Defendant's receipt of one of
those Decisions, Défendant files with this Court a motion for resolution of the disiaute. The

" motion shall set forth the matter in dispﬁte, the efforts made by the Parties to resolve-it, the relief
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requested, and the schedule, if any, within which the dispute must be resolved to insure orderly
implementation of this Judgment. Within thirty (30) days of Defendant’s filing of a motion

-asking the Court to resolve a dispute, Plaintiff will file with the Court the administrative reoor(_i

that 15 maintained pursuant to Paragraph 16.2.

16.6 Any judicial review of the MDEQ's Statement of Decision shall be limited to the
administrative record. In proceedinés on any dispute relating to the selection, extent, or
adequacy of any aspect of the response activities that are the subject of this J udgmen"c, Defendant
shall have the burden of demonstrating on the administrative record that the position of the
MDEQ is'arbitré.ry and capricious or otherwise not in accerdance with law. In proceedings on
- any dispute, Defendant shall bear the bﬁrden of persuasion on factual issues under the applicable
standards of review. Nothi;ng herein shall prevent Plaintiff from arguing that the Court should

apply the arbitrary and capricious standard of review to any dispute under this Iudgmént.

16.7 Notwithstanding the invocation of a dispute resolution proceeding, stipulated
pénaltieé shall accrue frdfn fhe_ first day of Defendant's failme or ;eﬁlsal to co_mply mthany term,
or condition of j:'his Judgment, but payment shall be stayed pending resolution of the dispute. In
the evént, and to the ektént, that Defendant does notbrevéﬂ on the dispu’ted matters, the MDEQ
may démand payment of stipulated penalties and Defendailt'shaﬂ pay stipulated penaltiés as set

E forth in Paragraph 15.4 of Section XV (Stipulated Penalties). Defendant shall not be assessed

stipulated penalties for disputes that are resolved in its favor.

16.8 Notv/imsténditlg the provisions of this Section and in accordance with Section

- XTIV (Reimbursement of Costs) and Section XV (Stipulated Penalties), Defendant shall pay to
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the MDEQ that portion of a demand for reimbursement of costs or for payment of stipulated

penaltiss that is not the subject of an on-going dispute resohition proceeding.

XVII. INDEMNIFICATION AND INSURANCE

17.1  The State of Michigan does not assume any liability by entering into this

Judgment. This Judgment shall not be construed to be an indernity by the State for the benefit

of Defendant or any other person.

17.2 Defeﬁdaﬁt ghall indemmify and hold harmless the State of Michigan and its -

departments, agencies, officials, agents, employees, contractors, and representatives for any
claims or causes of action arising from, or on account of, acts or omissions of Defendant, its

officers, employees, agents, or any persons acting on its behalf or under its control in carrying

out activities pursuant to this Judgment.

- 17.3  Defendant shail indemnify and hold harmless the Sfate of Michigan and its
deﬁaﬁﬁents, agencies, officials, agents,. émplojees, .contractors,.and represcntatix?es for any
claims or oaﬁses of action fdr_ damages ér rgimbursemem fromi the State arising ﬁom, 01; on
account of, any'co'nfract, 'agreement, or érrangement between Defendant a'nd'aﬂy peréon for the

perfomlénce of response activities at the Upland Portion of the Facility and SRA, including

claims on account of construction delays.

174  The State will proxnzide Defendant notice of any clainmi for which the State intends

to seek indemnification purseant to Paragraphs 17.2 and 17.3.

' 17.5  Neither the State of Michigan nor any of its departments, agencies, officials,

agents, employees, coniractors, or representatives shall be held out as a party to any coniract
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entered into by or on behalf of Defendant in carrying out activities pursuant to this Judgment.

Neither Defendant nor any contractor shall be considered an agent of the State.

17.6  Defendant waives all claims or causes of action against the State of Michigan and

its departments, agencies, officials, agents, employees, contractors, and representatives for
"damages, reimbursement, or set-off of any payments made or to be made to the State, that arise
from, or on account of, any contract, agreement, or arrangement between Defendant and any

other person for the performance of response activities at the Upland Portion of the Facility and

s

SRA, including claims on account of construction delays.

177 Prior 1;9 commencing any response activities pursuant to this Judgment, Defendant
shaﬂ secure, a.ﬁd maintain for the duration of this .Jﬁdgmeﬁt, coﬁprehenéive general liab.ﬂity
insurance with limits of one rﬁillion dollars ($1,000,000.00), combined single limit, naming the
MDEQ, thq Attoméy Geeneral and the State of Michigan as additional insured parties to the
éﬁtent their interests appear hereunder. If Defendant dembnétrates 'bj}.evidehce satisfactory to
the MDEQ thﬁ_t any contractor or subcontractor maintains insurance equivalent to that described

‘ above, then with respect to that contractor or subcontractor, Defendant shall provide only that .
portion, if any, of the insurance descriﬁed above that is not maintained by the contractor or -
subcontractor. Re gardless of the method used to insure, and prior to commencement of response
activities pursuant to this Iudgment, Defendant shall provide the MDEQ Project Coordinator and
the Attorney General With éertiﬁcates evidencing said insurance and the MDEQ's, the Attorney
General's and “.che State of Michigan's status as additional insured parties to the extent their
interests appear hereunder. In addition, for the duration of this Judgment, Defendaﬂt shall

)] . - .
satisfy, or shall ensure that its confractors or subcontractors satisty, all applicable laws and
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regulations regarding the provision of Workers' Disability Compensatien Insurance for alf

persons performing response activities on behalf of Defendant in furtherance of this Judgment.

XVIIL COVENANTS NOT TO SUE BY STATE

18.1 In consideration of the actions that will be performed and the payments that will
be made by Defendant under the terms of this Iudgment,'and except as specifically provided in
this Section and Section XTX (Reservation of Rights by the State), the State of Michigan hereby

covenants not to ste or to take further administrative action against Defendant for:

(a) Performance of response activities related to the releases at and from the

Upland Portion of the Facility, provided that the performance objectives of Paragraph 6.1

are being met by Defendant;

(b) Liability for contaminated sediments located within the SRA. e:ic;ept-'for
those sediments that are contaminated as the result of releases that oceur after the
comple‘uon of the dredging actwﬂ:les as deﬁned in Paragraph 6.5(b), for which BASF is

| liable under Sectlon 20126 of the NREPA. If BASF does not remove the conte_lmmated
sediments from the Boat Launch Si{A, this Covenant Not to Sue will not apply to t‘he .
Boat Launeh SRA and this covenant shall apply only to the Properfy SRA. In any
subsequent action conceﬁn’ng sediments \ﬁthin the_ SRA, the State shall have the burden
of provhg that any recontamination of the sediments within the SRA is from the.Up'land
POrtien of the Facility or was otherwise caused by BASF.
(¢)  Reimbursement of Past Response Activity Costs jneuﬁed and paid by the
, Staﬁe ae set forth in Paragraph 14.1 of this Judgment; |

(@) -~ Reimbursement of Future Response Activity Costs :ineur,red.by the State as

set forth in Paragraph 14.2 of this Judgment and paid by Defendant; and
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(&) Liability for potential civil fmes for past violations of Parts 31 and 201
fhat are atiributable to the Uplahd Portion of the Facility or the SRA. For the purposes of
this Judgment, past violations of Part 31 shall be defined as violations of Part 31
associated With the alieged venting of g;r'ounﬁwater above Part 31 criteria from the
Upland .F abﬂity to fhe Trenton Channel of the Detroit River that occurred prior to the
issuance of the Certiﬁcation of Construction of the IRDC or prior to June i, 201 1;
Whighever is earlier. For purposes of this Judgment past violations of Part 201 means any

violations of Part 201 that occurred prior to the Effective Date of this Judgment.

18.2 The covenants not to sue shall take effect under this Judgment as follows:

(a) . With respect to Defendant's liability for its performance of the TRA, one
year after issuance of the"'Cgrtiﬁcation of Construction of the TRA pursuant to Par'agraph
23.1.
(b)  With réspect to Defendant's 1ia5ﬂity for its performancé of aﬁy response
activities other than sediment removal and performance of the IRA, upon issuance of‘thé

Certification of Construction of the IRDC in accordance with Section XXIIE.

(c)  With respect to Defendant's liability for contaminated sediments within
the SRA, upon'cbmp]eﬁon of the dredging activities, as defined in Paragraph 6.5(b),

undertaken in accordance with fhis Judgment and the SOW.

(D With respect to Defendant's liability for Past Response Activity Costs and

Future Respons"e Activity Costs incurred by the State, the covenants not to sue shall take

effect upon the MDEQ's receipt of payments for those costs.

(e) With respect to liability for past violations of Parts 31 or 201, upon the

Effective Date of this Judgment.
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18.3  The covenants not to sus extend only to Defendant and do not extend to any other

person.

XIX. RESERVATION OF RIGHTS BY THE STATE,

19.1  The covenants not to sue apply only to those matters specified in Paragraph 18.1.
These covenants not to sue do not ap]'ply to, and the State reserves its rights on, the méﬁers
specified in P.a'ragraph 18.1 until such time as these covenants become effective as set forth in
Paragraph 18.2. The MDEQ and the Attomey General reserve the right to bring an action
against Defendant under federal and state laws for any matters for which Defendant has not |
received a covenant not to sue as set forth in Section X\/;Iﬁ (Covenanfs Not to Sue by Stgte).
The Sfate expréssly reserves, and this J."irldgmeﬁt is without prejudice to, all rights to take
admjnistraﬁve action or to file a new action pursuant to any applicablé autiloﬂty' against

Defendant with respect to the following:

(a) The performance of response activities that are necesséfy to aohieVe and
maintain the performance objectives specified in Paragraph 6.1 of this Order and any due

care obligations of Defendant pursuant to Section 201073,
(b) - laability for response acti\}ities reql-i:il_‘cd to addfess any area, place, or

property or sediments not ihcluded in the definition of Upland Portion of the F acility or

the Property SRA;

(c)  Response activity costs, including, but not limited to Past Response
- Activity Costs and Futurga Response Activi%y Costs, that Defendant has not paid or for

‘which Defendant has not received a covenant not to sue;
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(d) The past, present, or future treatment, handling, disposal, release, or threat
of release of hazardous substances that occur outside of the Upland Portion of the Facility

" or SRA and that are not attributable to the Upland Portion of the Facility or SRA;
(e} The past, present, or future treatment, handling, disposal, release, or threat

of release of hazardous substances removed from the Upland Portion of the Facility or

SRA;
() Dainages for mjury to, destruction of, or loss of natural resources and the

costs for any natural resource damage assessment;

(2 Criminal acts;

(h)  Anymatters for which the State is owed indemnification under Section

XVII (Indemnification and Insurance) of this Judgment; and

(1) Violations of federal or state law for which Defendant has not received a

covenant not to sue.

192 The State reserves the right to take action against Defendant if at any time it

discovers that any material information provided by Defendant prior to or after entry of this

Judgment was false or misleading.

19.3 The MDEQ and the Attorney General expressly reserve all ﬁghts and defenses

pursuant to any available legal authority that they may have to enforce this Judgment.

19.4  In addition to, and not as a limitation of any other provision of this Judgment, the

-MDEQ retains all authority and reserves all rights to perform, or contract to have performed, any

response activities that the MDEQ determines are necessary, subject to the notice provisions of

Paragraph 6.13, if applicable.
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19.5 In addition to, and not as a limitation of any provision of this Judgment, the
MDEQ and the Attorney General retain all of its information gathering, inspection, and access

authorities under Part 201 of the NREPA and any other applicable statute or re gulation.

19.6  Failure by the MDEQ or the Attorney General to timely enforce any term,

condition or requirement of this Judgment shall not:

(a)  Provide or be construed to provide a defense for Defendant's

noncompliance with any such term, condition or requirement of this Judgment; or |

(b)  Estop or limit the authorily of MDEQ or the Attorney General to later

enforce any such term, condition or requirement of the Judgment or to seek any other

remedy provided by law.

19.7  This Judgment does not constitute a warranty or representation of any kind by the
MDEQ that the response activities performed by Defendant in accotdance with the MDEQ-

approved work plans and required by this Judgment will result in the achievement of the
performance objectives stated in Paragraph 6.1 or the remedial criteria established by law, or that

those response activities will assure protection of public health, safety, or welfare, or the
environment.

19.8  Except as provided in Paragraph 18.1(a} and (b), nothing in this Judgment shall
limit the power and anthority of the MDEQ or the State of Michigan pursuant to Sections 20119

or 20137 of the NREPA to direct or order all appropriate action to protect the public health,

safety, or welfare, or the environment; or o pi‘event, gbate, or minimize a release or threatened

release of hazardous substances, pollutants or contaminants on, at or from the Facility.
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XX. DEFENDANT'S COVENANT NOT TO SUE AND RESERVATION OF RIGHTS

20.1  Except as provided in Section XVI (Dispute Resclition), Defendant hereby
covenants nof ‘1:0 sué or to take any civil, judicial, or administrative action against ’;he State, its
agencies, or i.ts authorized representatives, for any claims or causes of action against the State for
the Upland Portion of the F acility or SRA that arise from this J I;dgmént, including, but not
limited to, any direct or indirect claim for reimbursement from the Cleanup and Redevelopment

Fund pursuant to Section 20119(5) of the NREPA or any other provision of law.

26.2 After tirle Effective Date _of this Judgment, if the Attorney General initiates any
administrative or judicial proceedihg for injunctive relief, recovery of respon;e.e activity costs, or
_other appropriate relief relating to the Facility, Defendant agrees not o assert and shall not
maintain any defenses or claims that are based upon the priﬁciples éf waiver, res judicata,
| céllateral estoppel, issue preclusion, or claim-splitting or that are based upon a defense that
contends any claims rai.sed by the MDEQ or the Attorney General in such a proceeding were or
shéuid has been broﬁght in this case; provided, however, that nothing in this Paragraph affec;ts
the enforcéabﬂity of the covenants 'r_lot to sue sé_t for.th in ‘S ection XVIII (Covenants Not to Sue

by State). Defendant reserves all rights and defenses with respect to any action brought by the

State pursuant to Section XIX (Reservation of Rights by the State).
20.3 Defendant reserves the right to invoke the provisions of Section 20129(1) of the -
NREPA.’

XX. CONTRIBUTION

Pursuant to Section 20129(5) of the NREPA and Section 113()(2) of the Comprehensive

Environmental Response, Compensation, and Liability Act (CERCLA), 42 USC 9613(#)(2), and
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to the extent provided in Section XVIII (Covenants Not to Sue by State), Defendant shall not be
liable for clatms for contribution for the matters set forth in Paragraph 18.1 of this Judgment to
the extent allowable by law. The Parties agrée that entry of this Judgmént constitutes a judicially
| ,épproved Settlemen;z for purposes of Section 113(H)(3)(B) of CERCLA, 42 USC 9613(f)(3)(B),
pursuant to Wﬂich Defendant bas, as of the Effeetive Date, resolved its liability to the MDEQ for
the matters 's et forth in Paragraph 18.1 of this Fudgment. Entry of this Judgmént does not
discharge the liability of any other person that may be liable under Section 20126 of the NREPA,
;)'r the CERCLA, 42 USC 9607 and 9613. Pursuant to Section 20129(9) of the NREPA, any
action by Defendant for contribution from any person not a party to this Judgment shall be

subordinate to the rights of the State of Michigan if the State files an action pursuant to the

NREPA or other applicable federal or state law.

XXII. MODIFICATION OF THE JUDGMENT

22.1 This Iudglﬁent may only be modified according to the terms of this Section. Any
| Submission required by this Judgment, excluding the IRA or IRDC, may be modified mn writing
by the MDEQ's Project Coordinator designated in Paragraph 12.1(a)(i) of this Judgment. The
IRDC may only be modified in writing by the MDEQ's RRD Chief or his or her authorized
répi*gsentative.
222 Modification of any other provision of this Judgment shall, ipon written
agreement between Defendant's Project Coordinator, the MDEQ's RRD Chief,- and the Michi gan

Department of Attorney General, be entered with the Court.
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XXIIL. CERTIFICATIONS .

23.1  Within six (6) months after completion of construction of the IR A, including the
sediment removal activifies, as set forth in the SOW (Attachment C), but no later than the time
frames set forth in Paragraph 6.5(b), Defendant shall submit to the MDEQ a Notification of
Construction of the IRA (Notification) and a construction certification report as set forth
Section IILA.13. of the SOW. Upon receipt of the Notification, the MDEQ shall review the -
Notification, the draft construction certification report and any supporting documentation to
determire if Defendant has satisfactorily completed construction of the TRA in accorda_nce with
this S_OW, including any amendments thereof. If the MDEQ determines that Defendant has

satisféctorﬂy completed construction of the IRA, the MDEQ shall issue a written Certification of

Construction of the TRA to Defendant_. |

232 (a)  Defendant may apply to the MDEQ for an "Certification of Construction
of the IRDC" when Defendant has satisfactorily performed the following: all the response
acti{fiti_es set forth in ﬁﬁe MDEQ approved IRDC, including any Modiﬁcations; and a
demonstration, W’Eich is determined to be satisfactory to the MDEQ, that the IRDé, as .
dés’ignéd, consﬁfﬁcted, and implemented pufsuant to the MDEQ-approved IRDC, is
functioning in a manner that assures the effectiveness and integrity of f;he IRDC and that-
is prote.ctive of public healih, safety, and Welfare., and the environment. Such
demonstration shall be based upon the performance of operation and maintenance
activities, long-term nionitoring activities, and other response activities for a period of e;t
Ieast one year following the completion of construction of the IRDC. :

(b ~ When Defendant has met the criteria stated in this Paragraph, Defendant

may send a "Request for Certification of Construction of the IRDC and a draft
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"Construction Report" to the MDEQ. The draft Construction Repdrt shall summarize all
response activities conducted to meet the requirements of Paragraph 23.2(a) and shall |
include or reference any supporting documentation.

{c)  After receipt of the Requesf for Certification of Construction of the IRDC
and draft Construction Report, the MDEQ will reviéW the Request and determine
whether Defendant has met the criteria specified in Paragraph 23.2(a). Thereafter, the
RRI Drvision Chief will approve or disapprove Defendant's Request. If the RRD |
Division Chief approves ”;he Request and Defendant delivers the final Construction
- Report, the RRD Division Chief will issue a Certification of Construction of the IRDC:
The MDEQ's issuance of this Certification does not relieve Defendanf of its obligations
to comply with the requﬂeﬁents of Part 201 ﬁf tﬁe NREPA and to achie-ve and maintain
the performance objectives Speciﬁeci in Paragraph 6.1(c) , including the Long-term
. Reqpirements of the IRDC. "Long-term Requirements of the IRbC" meané the response
activities required by Pa:qt 201 that are needed fo assure the effectiveness and integrity of
aIRDC, iné_luding response activities to ensure the maintenance and enforcemént of any
- Iand and resotrce use restrictions, perform opératién aﬁd maintenance and long-term

~ monitoring, and maintain financial assurance and permanent markers.

XXIV. TERMINATION OF 1984 CONSENT DECREE

The parties agree to seek termination of the Consent Decree entered into on July 18, 1984

in United States v BASF Wyandotie, US District Court, Eastern District of Michigan, Case No.

80-73694 (1984 Consent Decree) and within thirty (30) days of the Bffective Date of this

Judgment, agree to file with the federal court a Stipulation and Order to Terminate the 1084

Consent Decree as set forth in Attachment F. If the 1984 Consent Decree is not terminated, the

61



parties stipulate and agree that this Judgment shall be controiling as to the obligations and

agreements betweehn the parties, including but not limited to, any covenants not to sue or releases

of liability.
XXV. SEPARATE DOCUMENTS

This Judgment may be executed in two or more counterparts, each of which shall be

deemed an original, but all of which together shall constitute one and the same instrument. This

Judgmenf may be executed in duplicate original form.

IT IS SO AGREED BY:

HIG: EPARTMENT OF ENVIRONI\IEN TAL QUALITY

7 fﬁ LEFOTy sblﬂﬁc‘?'" R, / Dated mdfé

drew W/Hogarth Chief

emediation-and Redevelopment Division
M;ch1gan Department of Environmental Quality
525 West Allegan, Constifution Hall

Lansing, MI 48933

Telephone: (517) 335-1104

MICHIGAN DEPARTMENT OF AT TORNEY GENERAL

BY%M 0“") Mé_ Dated & /_ 3 _"() 2

Kathleep L. Cavanaugh (P 38006)

Assistdnt Attorney General

Enwronment Natural Resources, and Agriculture Division
Michigan Department of Attorney General

525 ‘West Ottawa, 6th Floor, Williams Bldg.

P.0. Box 30755 ' ,

Lansing, MI 48909
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Dated

Wyaxidotte General -""i"" ‘
BASFE C‘_orporation P

Dated

Steven C. Nadean

Attomey for Defendant
HONIGMAN MILLER SCHWARTZ & COHN LLp

660 Woodward Ave Ste 2290
Detroit MI 48226

Phone: (313) 465-7492

Fax: (313) 465-7493

IT IS SO ORDERED, ADJUDGED AND DECREED THIS ﬁ day of %&2006

JAMES R GIDDINGS

Circuit Court Judge

s: NR/AC/cases/1999/BASF/cj 7-17-06
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BASF CORPORATION

Dated

K. Edward Nuemberg
Wyandotte General Manager
BASF Corporation

[, €, Nedaey . Dated gugud.k 7, 2608

Steven C. Nadean ( £277%7)

Attorney for Defendant
HDONIGMAN MILLER SCHWARTZ & COHN, LLP

660 Woodward Ave Ste 2290
Detroit M1 48226

Phone: (313) 465-7492

Fax:  (313)465-7493

IT IS SO ORDERED, ADJUDGED AND DECREED THIS day of

. 2006.

Circuit Court Judge

s: NR/AC/cases/1999/BASF/cj 7-17-06
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Attachment A

Property Description

A parcel of land located in fractional Section 5, Town 4 South, Range 11 East, described as:
Begirﬁl_ing at the point of intersection of the Basteriy line of Bridge Road 86-feeet wide, and the
Easterly line of West J efferson Avenue, 106-feet wide, and proceeding thence along the Easterly
line of Bridge Road, South 0 degrees 37 minutes 40 seconds East 518.57 feet; thence South 30
degrees 21 minutes 20 seconds East 61.78-feet; thence South 71 degrees 37 minutes 10 seconds
East 792.28-feet to a point on the United States Harbor Line; thence North 31 degrees 41
minutes 30.4 seconds East 1133.37-fect along the United States Harbor Line to a point; thence
North 60 degrees 54 i’ninutes 20 seconds West 1142.46 feet to a point on the Easterly line of
West Jefferson Avenue; thence South 28 degrees 55 minutes 40 seconds West 797.75 feet along
Easterly line of West Jefferson to the point of beginning.

S: NR/cges/1999/BASF/attachment A



ATTACHMENT B

 MICHIGAN DEPARTMENT OF ENVIRONMENTAL QUALITY
REMEDIATION AND REDEVELOPMENT DIVISION

SUMMARY REPORT

Site Name: BASF Riverview
. County Wayne

Site ID Number 82000016
Project Number 455100 and 455325

Total for Employee Salaries and Wages

" Period Covered: 7/25/68 - 10/23/04 $271,004.71
Indirect Dollars ' $51,004.38

Sub-Total $322,099.09
Total for Employee Travel Expenses
Period Covered: 3/10/99 - 8/14/04 $5,401.17

Total for Contractual Expenses
Trace Analytical Labatories Lab overflow (Y80243)

Period Covered: 6/2/98-8/20/04 $10,027.88
Trace Analyfical Labatories Lab overflow (Y03038)
Period Covered: 6/2/99-5/20/02 $148,347.39
Malcolm PFirnie, Inc. PO0OC499
Period Covered: 10/1/859-12/3/99 $1,123.57
Malcolm Pirnie, Inc. PO001507
Period Covered: 4/1/00-7/30/04 $323,280.92
Michigan State University (Y00270-D)
Period Covered: 4/1/03 - 6/30/04 $198,500.00
. $682.279.76
Total for Miscellaneous Expenses
Period Covered: 4/20/99-6/24/04 $3,17563
MDNR/MDEQ Lab '
Period Covered: ~ 3/4/99 - 5/18/00 $112,524 57

Total for MDPH/Comimunity. Health Expenses . 50.00

Aftorney General Expenses

Period Covered: 4/30/99 - 7/31/04 $58,096.25
Total Combined Expenses for Site $1,184 575.47

Run Date 5/28/04



ATTACHMENT C

INTERIM RESPONSE ACTIVITY
- SCOPE OF WORK
BASF Riverview Facility

The Interim Response Activities (IRA) to be conducied to achieve the performance objectives

provided in paragraph 6.1(a) of the Judgment shall, at a minimum, include:

. CONSTRUCTION AND START UP OF THE CONTAINMENT SYSTEM

The containment system shall be designed and constructed fo effectively and reliably
cease the migration, discharge, or venting of groundwater from the Containment Area. For
the purpose of this Scope of Work (SOW), the term “groundwater” shall also.include leachate, .
but does not include groundwater.in bedrock, except as provided under Section i1.C.2(c) of
this SOW. The containment system shall, at a minimum, consist of a perimeter barrier; a
surface cap; a groundwater collection, extraction, recirculation, and treatment éystem' and a
monitoring network, as set forth below. Al components of the containment system shall be
maintained in perpeturty or until the Michigan Department of Env:ronmental Quality (MDEQ)
approves that the component is no longer hecessary. Major, non-mechanical components of_
the containment system including, but not limited to, the sheet pile wall shall have a minimum
design Ii.fe of 30 years.- The containment system’s operation and maintenance plan shall
address the replacement. of all components in the event of failure and/or based on the
| expected or designed serv;ce life, unless the component’s effeotlveness and integrity is
otherwise demonstrated to the satisfaction of the MDEQ. Compliance with the performance

| objective set forth in Paragraph 6.1(a)(i} of the Judgment shall be determined in accordance

with Section IV of this SOW.-

A. ‘Dred'ging
1. Sediments presentin the sediment removal area (SRA), as defined in
Paragraph 4.271 of the Judgment, shall be removed as set forth herein and disposed of in
accordance with all applicable state and federal laws and regulations. For the purpases of



this S_OW and the Judgment, sediments shall include any sediment, soil, wastes, debtis, rip-
rap, or other materials located below the Deiroit River low water datum level which is defined
as the sloping surface of the Detroit River when Lake St. Clair is at an elevation of 572.3
(International Great Lakes Datum (IGLD) 1985) feet and Lake Erie-is at an elevation of 569.2
(IGLD 1985 feet [Reference: National Oceanic and Atmospheric Administration, National
Ocean Service, Detroit River Soundings, g =dition, March 9, 1985], excluding any wastes,
debris, rip-rap, or materials having a dimension of eighteen (18) inches or greater. Prior to the
commencement of sediment removal activities, the Defendant shall submit a sediment
removal plan to the MDEQ as part of the Progress Reports required fo be submitied under
Paragraph 6.11 of the Judgment or earlier.

2. Sediment removal shall be conducted in accordance with all required
permits and shall, in general, proceed ffom upstream to downstream from the shoreline
outward foward the U.S. Harbor Line. Sediment removal within the SRA will be deemed
- complete upon the ear[ieét occurrence of when pre-dredging and post-dredging surveys
indicate that sediments have been removed to the target dredging depth identified in the
sediment removal plan or when a total final volume of 30,000 cubic yards of sediments, as
determined below by the method set forth in paragréph LA3, have been removed. The final
volume of sediments required to be removed by Defendant shall not exceed '30,000 cubic
yards. The removed sediments may be disposed of within the Containment Area or otherwise

in accordance with all applicable state and federal laws and regulations.

3. Sediment removal volume shall be measured using pre-dredging and
post-dredging bathymetric surveys of the SRA, and the volume of materials removed having a
dimension of eighteen (18) inches or greater. AIE removed materials having a dimension of
eighteen (18) inches or greater shall be separated and stockpiléd to determine the fotal
volume of materials exceeding this dimension. For the purposes of this SOW and the
Judgment, the sediment removal volume shall be determined by subtracting the volume of
dredged materials having a dimension of greater than eighteen (18) inches from the total
removal volume determined by the pre—dredging and post-dredging surveys. Following
determination of the sediment removal volume, the separated materials may be disposed of

within the Containment Area or off-site in accordance with all applicable state and federal laws

and regulations.

Attachment C : 2
Scope of Work



B. Geotechnical Borings

In accordance with the “Revised Slurry Wall Alignment and Ground Water
Collection Trench A[ignment'Subsurféoe Investigation, Technical Scope of Work,” approved
by MDEQ on February 21, 20086, and prior to the construction of the perimeter barrier set forth
in section L.C. of this SOW, geotechnical borings shall conducted every 100 feet along the
proposed location of the groundwater collection trench along the SCB wall and the proposed
location of the upland barrier wall using a cone penetrometer or geoprobe fo determine the
depth to the Competent Clay. For purposes of this SOW, “Competent Clay” shall be defined as
inorganic clay that fits the CL classification per ASTM procedure D 2487, Classification of Soils
for Engineering Purposes that is identified using borings by an engineer or geologist. The
Competent Clay is to be below any filt or alluvial sediments such as peét, sand or organic clays
and cannot include significant roots or remnant root structures. The geotechnical borings shall
be drilled a minimum of four (4) foet iﬁto Competent Clay. The boring logs for the geotechnical
‘borings shall be included in the design plans submitted under Section [II of this SOW..
- Previously drilled soil borings can be used to satisfy the 100 foot spacing requirement provided
the specifications of ASTM procedure D 2488 “Descriptioh and Identification of Soils” are met.
BASF may petition the MDEQ to limit the number of samples sent to the laboratory for analysis
by utilizing ASTM procedure D 2488 in combination with ASTM procedure D 2487.

C. Perimefer Barrier

1.  Riverside Barrier Wall. The riveréide barrier wall shall consist of a steel

sheet pile wall (Primary Wall) placed along the Detroit River's (River's) edge and an adjoining
soil-cement-bentonite (SCB) wall adjacent to the interior (i.e., landward) of the Primary Wall.
The Primary Wall shall be constructed in a manner to allow installation and aﬁachment of a
second sheet pile wall (*Contingency Wall”) in the event that such a wall is neoessary as a
contingency actlon, as described in Section 1V.C. of this SOW. Both the Primary and SCB
walls shall be constructed to meet all applicable state and federal requirements and in
accordance with the following minimum specifications:

(&) The Primary Wall shall have interlocking joints and shall be

sealed with a material that is resistant to weathering and degradation from the hazardous
substances present at the Property. |
(b) The Primary Wall shall have a design hydraulic conductivity of

107 cm/sec or less at all points, including joints.

Attachment C 3
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(¢) The Primary Wall shall be installed to the depth of the bedrock
and may be supported on the river side as needed for structural stabii?ty and erosion control
with stone placed along the toe of the wall as appropriate. Placement of the toe stone shall
" not oceur prior to completion of the dredging activities required under Section LA. above.
Further, toe stone shall not be placed at any location along the wall where sediments have not
been removed. In the event installation of the Contingency Wall is required, toe stone along
the alignment of the Contingency Wall, including the area between the Contingency We!l and

Primary Wall, shall be removed prior fo installation of the Contingency Wall.

(d} The SCB Wall shall be constructed intand of and adjacent to the
Primary Wall utifizing clean imported soil. Upon construction, the SCB Wall shall completely fill
the void between the Primary Wall and the shore and shall extend a minimum of four (4) feet
into the Competent Clay or four (4) feet below any fill or non-hative materials located within a
100 foot radius (measured to the upland side of SCB Wall), whichever is deeper, unless the
structural stability of the Primary Wall would require structural bracing during construction of the
SCB Wall, in which case the SCB Wall shall extend no less than two (2) feet into the Competent
Clay. The Basis of Design for the SCB Wall shall include a demonstration of structural stability
for the Primary Wall showing planned structural bracing and shall be submitted in the Sixty (60)
or Ninety (90) percent design plans pursuant to Section [l of this SOW. The SCB Wall
thickness shall have a minimum thickness of ten (1 0) feet, except in the jet groufed area located
in the northeast corner of the Property. The SCB Wall within the jet grouted area shall have a
minimum thickness of three (3) feet. The SCB- Wall shall have a designed hydraulic conductivity

of 107 em/sec or less at any point along the wall.
' .(e) lf required pursuant to Section IV.C. of this SOW, a Contingency Wall,

conSIstmg of a second sheet pile wall or equwalent construction approved by the MDEQ, shall
be constructed outward of the anary Wall along the River to provide additional containment
and allow for chemical monitoring along the River's edge.  The distance between the Prrmary
wall and Contingency Wall shall be sufficient to allow for the placement of clean sand and
gravel backfill material and instaliation of standard two {2)-inch diameter monitoring wells.

The backfill materials shall have an average hydraulic conductivity of 1 02 cm/sec or greater.

2. Upland Barrier Wall. The upland barrier wall (“Sltrry Wall") shall be

constructed as a vertical wall as close as pracficable to the property line, except in the
southwest corner of the Property that is subject to the lease agreement between Defendant and

the City of Riverview (Leased Parcel) for use as a parking lof. The Leased Parcel is legally
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described in Attachment G of the Judgment and generally depicted on Aftachment E of the
Judgment. The Slurry Wall adjacent to or within the Leased Parcel may be located as close as
praotzcab%e to the eastern and northern boundary of the existing paved parking lot or as close a
practicable to the property line. The Slurry Wall shall extend a minimum depth of two-(2) fest
into the Competent Clay but shall, af all times extend at least four (4) feet below the lowest
depth of any fill or non-native materials along the footprint of the Slurry Wall. The Slurry Wall
shall be constructed of a mixture of clean imported clay, bentonite, and water and shall be a
minimum of three (3)-‘1‘_eet thick and have a design hydraulic conductivity 107 em/sec or less at

all points along the wall.

D. Impermeable Cap

An imbermeable cap shall be constructed across the entire surface of the
Containment Area, as defined in Paragraph 4.1 of the Judgment, excluding the poplar groves
and below the treatment building, to effectively restrict surface water infiltratio.h and prevent
unacceptable exposures to hazardous substances in compliance with applicable laws and
regulations. The construction of the treatment building shall provide an equivalent barrier as the
- cap. Except as modified below, the cap shall bé designed and constructed in compliance with R
209.4425 of the administrative rules promulgated under Part 115, Solid Waste Management, of
the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended (NREPA)

that were effective April 12, 1999 and all subsequent amendments in effect at the time of
construction.
1. R299.4425 2(a) exception- The infiltration barrier required pursuant to

R 299.4425(2) (é) shall consist of a minimum of 12 inches of earthen material overlain with
either a 40 mil flexible low-density polyethylene (I.LDPE) liner ora material with srmlfar or better

performance fhat is approved by the MDEQ.

2. R299.4425 6(a) and 6(b) exception- Gas control system are not required to
be installed unless required by Part 55, Air Poliution Control, of the NREPA or other applicable
Jaw. '

3. R299 4425 7 exception-The final grad:ng contours of the cap reqwred
pursuant fo R 289.4425(7) shall not be less than 2% at any location.
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- E. Poplar Groves

Except as provided below, four existing groves of hybrid poplar irees may be
retained and irrigated with-treated groundwater extracted from within the Containment Area. A
soil cover that eﬁ’ect[veiy prevents unacceptable exposures to hazardous substances that may
be present within the poplar groves shall be constructed in compliance with all app[;cabie faws
and regulations. In the event that Defendant cannot demonstrate to the satrsfactlon of the
MDEQ that waste materials are not present under the poplar groves, the Interim Response
Designed fo Meet Criteria (IRDC) for the Upland Facility shall provide for the elimination of the
poplar groves and extension of the impermeable cap required in Section L.D. of this SOW over

the poplar grove areas unless otherwise approved, in writing, by MDEQ.

F. Groundwater Extraction, Treatment, and Recirculation System

1. A groundwater extraotlon system shall be constructed along the entire
inside perimeter of the riverside barrier wall and the upland barrier wall. The groundwater
extra_otlon system shall, at a minimum, consist of a groundwater collection trench filled with
hig'hly permeable materials; a groundwater collection pipe and a series of groundwater sumps
and pumps and associated pump confrols; and a groundwater interception french constructed

between the poplar groves and the groundwater infiltration gallery.

_ - 2. The groundwater treatment and recrrou[ation system shall con3|st of water
freatment systems, an underground irrigation system that will receive treated groundwater for
the poplar groves, and one underground infittration gallery that will receive groundwater for

recirculation within the Containment Area.

3. The groundwater extraction, treatment, and recirculation system shall meet
all applicable state and federal requirements including, but not limited to, Part 31, Water
Resources Protection, and Part 55, Air Pollution Control, of the NREPA, and shall be

constructed in acoordance with the following minimum specrﬂoattons

(a) The groundwater extraction trench shall be constructed as close 1o
the upiand berner wall and the SCB Wall along the riverside barrier wall as structurally feasible
and shall be a minimum of 24 inches in width. Aiong the SCB Wall, the trench shall extend to
the top of the Competent Clay or a minimum of two (2) feat below fill or non-native material
located within 100 f. radius upland of the proposed trench location, whichever is deeper.
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Along the upland barrier wall, the trench shall extend fwo (2) feet into the Competent Clay, or
two (2) feet below fill or non-native material located within 100 ft. inward of the property line,
whichever is deeper. The entire length of the trench shall be lined with a permeable geotextile
membrane to mitigate clogging and shall be backfilled from the. base {o the t’op.of_ the fill with a
material that is freely draining and contains less than five (5) percent fines (i.e., capable of
passing through a No. 200 sieve) by volume and has a minimum hydraulic conductivity of 1 0
cm/sec or greater. The backiill material shall be free of angular material that may puncture or
otherwise damage geotextile fabric or collection pipes. Information including boring Iogs,' Cross
sections and interpretive maps and drawings, along with other relevant information used in the
determination of the trench depth shall be included with the Progress Reports required to be

submitted to the MDEQ in accordance with Paragraph 6.11 of the Judgment.

_ (b) Perforated groundwater collection pipes shall be a minimum of six
(6) inches in diameter and be constructed of materials sufficient to withstand the overburden
pressure and chemical conditions within the Containment Area. The collection pipe adjacent .
to the SCB Wall shall be positioned at an elevation no higher than five feet below the River's
historical low Ievél (approxirhate!y 571 feet (IGLD 1985)). The collection pipe adjacent to the
upland barrier wall shall be positioned at or near the.basé of the trench. The collection pipe
shall be sloped so as to achieve a minimum of one (1) percent decreasing grade toward the
sump locations.

(c) Collection sumps and pumps shall be installed in sufficient numbers
and at suﬁ:ment loca’{:ons such that the groundwater collection system can achieve and
maintain the required minimum one (1) foot inward hydraulic head differential along the entire
containment system’s perimeter. The pumps shall be capéble of operating in the expected
chemical conditions With'i'n'the Containment Area and must be sized to operate efficiently
under the expected flow conditions. The groundwater extraction system shall be designed and
Qonstructed with sufficient redundancy, and operated and maintained in a manner acceptable
to the MDEQ that assures tha3 system éan affectively operate and continually maintain the
performance objectives set forth in Paragraph 6.1(a) and (c) of the Judgment under
reasonably anticipated site conditions inclqding, but not limited o, weather conditions,

equipment malfunctions, and power failures.

(d) The pump control system shall be centralized and capable of

immediately notifying personnel of a pump failure or shuit down. Additional data and information
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necessary fo adequately monitor and control the groundwater exiraction, treatment and

recirculation system (e.g., flow rates, electrical usage) shall be recorded.

{é) The groundwater treatment system shall sufficiently treat extracted
groundwater onsite to aliow for the irrigation of the poplar trees without impairing the health of
the trees, the re-cir¢ulation of the groundwater to the infiltration gallery, and, if required, off-site

disposal of groundwater in compliance with all applicable state and federal laws and
regulations. -

(f)  The groundwater recirculation system shall operaie via passive
gravity drainage once watfer is deliveréd to the infiltration gallery. The infiltration gallery shall
' be installed within the Containment Area beneath the cap at a sufficient depth below ground
surface to avoid freezing and shall include a gravel drainage layer surrounding a network of

perforated piping, with rock-filled cisterns below the drainage layer.

(g) The groundwater exfraction, treatment, and recirculation system

shall mclude all approprlate vapor control devices to comply with al[ apphcab!e state and

federal laws and regulations.

G. Groundwater Monitoring Well Network

1. The groundwater monitoring well network shall be adequate to assess the
integrity and effectiveness of the contéinment systern and shall, at a minimum, consist of
groundwater monitoring wells located: exterior of the containment system along the prand
barrier wall; within the SCB Wall of the riverside barrier wall: within the groundwater collection
trench; within the waste and fill materials interior of the groundwater collection trench; and
stilling wells located in the River as sef forth herein. Al monitoring wells shall be constructed
following industry acceptable standards such as ASTM D-5092 or equivalent, and shall conform
with the provisions of R 299.4906 (3) through (8). All monitaring well screen lengths are fo be
sufﬁéient to accommodate expected changes in water levels but shou]d not be longer than five

(5) feet, except as otherwise provided herein.

(a) Collection Trench Monitoring Wells. Monitoring wells shall be located

within the groundwater coliection trench (hereaiter referred to as the “Trench Wells”) along each
harrier wall and at all corners and major turns (i.e., greater than 60 degrees). The spacing

between Trench Well locations shail be determined through design but shall not, where
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practicable, exceed one hundred and fifty (150) feet along the riverside barrier wall and 200 fest
along the upland barrier wall unless otherwise approved, in writing, by the MDEQ. Thres of the
Trench Wells within the trench adjacent fo the SBC Wall shall be installed as nested welis. The
nested wells shall ba installed in areas where the saturated thickness in the collection french is
equal or greater than 10 feet and preferably at a central location and at each corner of the wall.
Within the nested wells, the lower well shall be screened at the base of the trench and the upper
well shall be screened at the depth of the collection pipe. The Trench Walls shall be installed as
far away as practical from the collection pipe. At the single trench well locations, the well screen
is to be installed at the base of the trehch. The Trench Well screens shall be two (2) feet in
length for the deeper wells and five (5) feet in length for the well screens set at the collection
pipe elevation. At each nested well location, the well with the screen nearest the elevation-of
the base of the groundwater collection trench shall be used for determining non-compliance

events and reversals of hydraulic head differential under Section IV of this SOW.

(b} Perimeter Monitoring Wells. Monitoring wells shall be installed along

the riverside and upland barrier walls as follows:

(i) Upland Barrier Wall. In order to create paired monitoring
points for measuring the inward hydraulic head differential across the Upland Wall, monitoring
wells (hereafter referred to as the “Upland Wells”) shall be installed exterior of the upland
perimeter barrier wall direcily across frbm each Trench Well location, thus creating monitoring

well pairs. The Upland Wells shall be screened within the u-pper unconfined saturated zone at
the base of the fill or the top of the clay. In the event the saturated zone is greater than ten (10)

feet, the Upland Well shall be installed as a monitoriﬁg well nest, consisting of two monitoring
wells, of which the upper well is screened fo intersect the water table surface and the lower well -

is screened at the depth of the base of the groundwater collection trench. At each well nest
focatfion, the well with the screen nearest the elevation of the base of the groundwater collection

trench shall be used for monitoring groundwater elevation.

(i} . Riverside Barrier Wall. Monitoring walls (heréafter referred to
as the “SCB Wells”) shall be installed in the SCB Wall directly across from each of the Trench

Wells such that the base of the SCB Well is at a depth equivalent to the base of the
groundwater extraction trench adjacent to the SGB Well. The SCB Wells shall be screened

along the well's entire vertical length below the impermeable cap.
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(c) Stilling Wells. Two stilling wells shall be instalted in the River and
secured to the northernmost and southernmost corher of the Primary Wall. The stilling wells
shall be adequately designed to withstand expeacted flow and ice conditions and shall, ata
minimum, be constructed of steel piping from four (4) to eight (8) inches in diameter and have a
sealed hottom with a small diameter hole one (1) inch or less within one (1) foot of the bottom of

fhe well. The base of the wells shall be located approximately midway between the River's

hottom and the average seasonal low water level.

(d) Interior Menitoring Wells. A minimum of five (5) monitoring wells

(hereafter referred to as the “Interior Wells”) shall be positioned in the waste materials within the
interior of the containment system such that the groundwater elevations within the Containment
Area can be effectively monitored. The Interior Wells shall be optimally placed to determine the
groundwater flow direction throughout the Contéinment Area. The wells shall be screened in
the saturated fill material at a sufficient depth fo remain useable once steady state conditions
are achieved. One (1) additional interior monitoring well (hereafter referred to as the * Bedrock .
Well”), shall be centrally located within one hundred (100) feet of the riverside barrier wa[l and
screened in the bedrock. The Bedrock Well shall be constructed so as to prevent downward
migration of fluids along the well annulus. The infiltration ga!lery shall have a sufficient number
of monitor wells installed at appropriate locations to effectively measure water elevation within

the gallery and allow for adequate control of the groundwater recirculation system and

assessment of the containment system’s water balance.

H.  Permarient Markers

Permanent markers shall be installed along all four sides of the Containment
Area as defined in Paragraph 4.1 of the Judgment. The materials of construction, inscription,
method of installation, and location of the permanent markers shall be included with the design
plans required under Section [li of this SOW and submitted with the Progress Reports required
unider Paragraph 6.11 of the Judgment and are subject to the approval of the MDEQ; |

.  MONITORING

Construction and operation of the Interim Response Activity (IRA) shall be monitored to

assure the containment system is constructed in compliance with the design specifications set
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forth in Section [.C. thro'ugh H. of this SOW:; to continually assess the effectiveness and integrity
of the containment system during operation; and to determine compliance with the performanse
objectives set forth in Paragraph 6.1(a) of the Judgment. Monitoring activities shall comply with

the requirements of Part 201 and shall, at a minimum, include all of the elemenis identified

below.

A. Construction Monitoring. Construction of the containment system shall be
(CQAP) to assure that the

monitored in-accordance with a Construction Quality Assurance Plan

containment system is installed as designed and will achieve the performance objectives set

forth in Paragraphs 6.1(a) and 6.5 of the Judgment and this SOW. The CQAP shall be included
with the design plans reqUIred under Section Il of this SOW and subm[tted with the Progress
Reports required under Paragraph 6.11 of the Judgment. The COAP shalf identify the industry
. standard monitoring procedures, including the ASTM test methods that will be implemented,
and the monitoring schedules. The CQAP shall also incorporate the requirements of 40 CFR
Part 264.19 (b) and (c) and shall, at a minimum, address the pertinent design factors of the

containment system following the relevant examples ilustrated in the USEPA's "Eva[uatzon of

Subsurface Engineered Barriers and Wasie Sites”, EPA 542-R-98-005. The CQAP shall

include, but not be limited to the following:
1. Verticality testing of the River barrfer wall during installation.
2. Visual or camera 'Enspection of the groundwater collection piping during or -
after installation to verify compliance with R 299.4919(2). -
' 3. Field documentation confirming the location and depth of the collection
trench.
4. Pre-dredging and post-dredging bathymetric surveys to determine initial

sediment removal volumes and measurement of the volume of sediments with a dimension of

eighteen '(1 8) inches or greater which are to be excluded from the final sediment removal

volume in accordance with Section LA, of this SOW.

5 Photo documentation of the placement of dredged sediments and materials

onsite.
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6. Representative field tasting to ensure the. design propetties of the riverside

bartier walls (i.e., Primary and SCB Walls) and the upland perimeter barrier (i.e., Slurry Wall)
are met. ‘
7. Verification of Slurry Wall key depth.

8. Well and boring logs for all wells. The boring and well logs are to include all
the information provided in well and boring logs found in the January 2001 Technical
Memorandum, 2000 Site Investigation completed by URS on behalf of Defendant. The logs
shall also mclude other appropriate data collected during the well and boring dn[hng,
construction, Samphng or testing processes. '

0. Documentation of construction of the :mpermeab!e cap that conforms with

the cap construction requirements in Section 1.D. of this SOW.

10. An elevation survey, completed by a State of Michiga'n ficensed surveyor,
of the cap as soon as feasible following construction. All elevations must be referenced to the

International Great Lakes Datum (1985) and to the National Geodetic Vertical Datum (1929).

11, Ambient air particu!ate matter and gaseous monitoring, prior to
constructlon and during construction. Ambient air monitoring is to be conducted at a minimum
of four (4) sites. One site shall be placed in the predominant upwind location and three at
downwind locations of the response activity. These monitoring sites may be relocated as
response activities progress. The monitoring instrumentation shall be capable of measur[ng
particulate matter at ten (10) micrograms per cubic meter and mercury at ten (10)- :crograms
per cubic meter. Equipment shall be installed to measure and record meteorological data,
including wind direction and approximate wind-speed. - All air quality and meteorotoglcal data

shall be collected on a continuous or semi-continuous basis (l.e., minutes).

12. All boring logs for the geotechn'ica! borings referenced in Section L.B.

13. A Construction Certffic’aﬁon Report, including “As Built’ plans, shall be
submitted fo the MDEQ within six (8) mont s after completion of construction of the containment
system. The Construction Certification Report shall include all of the data listed and discussed
in this section and is to include any additional data required as part of the Quality Assurance

Project Plan. The Construction Certification Report shall be signed by a licensed Professional

Engineer.
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B. Containment System Operation and Maintepance Plan. Operation and

maintenance (O&M)- of the containment system shall be conducted in accordance with the Q&M
Plan (CSOMP) that cdmpﬁes with the requirements of R 299.5538 (1) and (2) of the Part 201
Administrative Rules (Part 201 Rules) . The CSOMF’ shall be submitted with the design plans
required under Section {ll of this SOW and submitted with the Progress'Reports required under

Paragraph 6.11 of the Judgment.

C. Containment System Monitoring Plan. Monitoring of the containment system

shall be conducted in accordance with a Containment System Monitoring Plan (CSMP) to
assure the containment system is continually achieving the performance objectives set forth in
Paragraphs 6.1(a) and 6.5 of the Judgment and this SOW. The CSMP shall identify the
monitoring procedures, including the ASTM test methods and data evaluation methods and
other protocols that will be followed, and schedules that will be undertaken to comply with -

R 299.5540 of the Part 201 Rules. The CSMP shall be included with the design plans required-
under Section 11! of this SOW and submitted with the Progress Reports required under
Paragraph 6.11 of the Judgment. The CSMP shall, at a minimum, provide for:

1. Groundwater Hydraulic Monitoring. The groundwater monitoring system

* shall be automated and provide for an [mmedlate alarm notlf"cation to the Defendant any fime

there is aloss the required minimum one (1)-foot inward hydraullo head differential at any
monitoring location. Water level measurements in each of the groundwater collection sumps,
the Trench Wells, the Upland Wells, and the stilling wells shall be collected and recorded fo a
p_ermanent data ,Iogger every thirty (30) minutes. In the three (3) nested monitoring well
locations located in the collection french the monitoring well sef nearest the base of the french
shall be recorded to a permanent data logger every 30 minutes. The monitoring well set at the
highef elevation shall be manually monitored and the reading shall be submitted to the DEQ in
the monitoring reports Upon completion of the containment system’s start-up period, '
Defendant may submit a request to the MDEQ for review and approval fo modify the hydrauhc

monitoring and water level comparison requirements

2. Groundwater Chemical Moniforing. Groundwater samples shall be
collected in the manner set forth herezn from the SCB Wells, the Upland Wells, and the Bedrock
“Wells. The static water level within each of the SCB Wells, Up[and Wells, and Bedrock well

shall be measured immediately prior to the col!ecflon of the groundwater sample. If
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groundwater is present in a well, a discrete groundwater sample (i.e., compositing samples is
not permitted) shall be cdl!e_cted from each weall utilizing dedicated sampiing devices following
low flow - minimal drawdown brocedures; The groundwater samples shall be analyzed for the
parameters specified below. The collection and a_nalysis of the groundwater samples shal.l be in
accordanca with the procedures set forth in MDEQ Operationat Memorandum No. 2, Sampling

and Analysis, or other brocedures approved by the MDEQ.

Selected Analytical Parameters

Volatiles Organic Compounds Sodium Alkalinity
Polychlorinated biphenyls Total lron Ammonia
Base/Neutral/Acids Dissolved Iron Total phosphorus
Dioxin/Furans - | Total Manganese Total dissolved solids
Cyanide, Available Chloride : pH

| Low Level Mercury Sulfate Conductivity
Arsenic , Nitrate Chemical oxygen demand
Chromium VI Nitrite Total organic carbon
Chromiuii (Total) ‘Hardness '

(a) SCB Wells. The SCB Wells shall be inspected every three (3) months
- for two (2) years, and if groundWater is present, the groundwater shall be sampled and analyzed
~ as set forth above. To provide for determination of the baseline groundwater quality for each of
the individual wells, sampling shall continue until a minimum of eight (8) samples are collected
from each SCB Well. Upon the collection and analysis of etght (8) groundwater sampleés from
each well, the chemlcal monitoring requirements for the specific well shall terminate unless
otherwise required under Section 1V.B.3. of this SOW or Paragraph 6.10 of the Judgment. In the
" event the chemical monitoring requirements are terminated, Defendant shall maintain the wells
such that chemical monitoring may be recommenced, if required under Section [V.B.3. of this
SOW or Paragraph 8.10 of the Judgment. If, during the establishment of thé baseline
groundwater quality, conditions warrant a modification, Defendant may submit a request fo the

© MDEQ for review and approval to modify the analytical parameters and/or sampling frequency.

_ (b) Upland Wells. The groundwater in the Upland Wells shall be
sampled and analyzed as sét_ forth above every three (3) months for two (2) years to provide for
determination of the baseline groundwater quality for each of the individual wells. Upon
completion of the two (2) years sampling period, the chemical monitoring requirements for the
Upland Wells shall terminate unless otherwise required under Section IV.B.3. of this SOW or
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Paragraph 6.10 of the Judgment. In the event the chemical monitoring requirements are
terminated, Defendant shall maintain the wealls such that chemical monitoring may be
recommenced, if required under Section IV.B.3. of this SOW or Paragraph 6.10 of the
Judgment. If, d'uring the establishment of the baseline groundwater quality, conditions warrant a
modiﬁcatiqn, Defendant may submit a request to the MDEQ for review and approval fo modify

the analytical pérameters‘

(c) Interior Wells. The groundwater in the Bedrock Interior Well shall be
sampled and analyzéd as set forth above avery three (3) months for a period of two (2) years to
proVide for determination of the baseline groundwater quality for the well. Upon completion of
the two (2) years sampling period, the chemical monitoring requirements for the Bedrock Interior
Well shall terminate unless otherwise required under Section 1V.B.3. of this SOW and
Paragraph 6.10 of the Judgment. In the eveﬁt the chemical moniforing requirements are
terminated; Defendant shall maintain the well such that chemical monitoring may be
recommenced, if required under Section 1V.B.3. of tﬁis SOW or Paragraph 6.10 of the
Judgment. If, during the establishment of the baseline groundwater quality, conditions warrant a -
modification, Defendant may submit a request to the MDEQ for review and approval to modify
the analytical parameters.

3. | Groundwater Treatment System Monitoring. The groundwater samples are
to be collected at selected points specified in the CSMP. The data shall be submitted to the
MDEQ as set forth above and shall include a graphical presen'taﬁon of monthly and yearly

volumes of groundwater collected and-treated during the current reporting period and a

comparison to volumes collected and treated in the previous three (3) reporting periods. Ata

minimun, the foltowing data should be collected on a monthly basis:

(8) The volume of groundwater: (1) collected; (2)treated and re-circulated
as irrigation water to each of the poplar groves; (3)re—circulafed directly to the infiltration gallery
without treatment; and, (4) disposed of off site. The water volumes shall be measured using
fluid flowmeters appropriate for the expectéd flow rate. The flowmeters shall include a
measuring device with a digital readout and shall be designed for the measurement of fhe
instantaneous and cumulative flow rate. Defendant may submit a request to the MDEQ for

review and approval to modify the analytical parameters and/or sampling frequency.
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(b) The influent and effluent chemical characteristics and parameters
identified in 11.C.2. above and any other parameter or data required under any discharge permit
or authorization. '

(c) Any other information or data required for the evaluation and

explanation of changes in-volume and chemical characteristics of the groundwater collected and
freated.

If during the operation of the groundwater treatment system, conditions warrant a modification,
Defendant may submit a request to the MDEQ for review and approval to modify the monitoring

parameters and frequency of monitoring the groundwater freatment system.
4. Other Monitoring. In addition to the monitoring requirements required under

Section l1.C.1. through 3. of this SOW, the CSMP shall provide for the collection of all other data

or information necessary to assess the effectiveness and integrity of the [RA, assure that the

IRA continually achieves the performance objectives set forth in Paragraphs 6.1 and 6.5 of the
Judgment and this SOW, and comply with Part 201. Such monrtormg may include, but is not
limited to: monltorlng to document the integrity of the exposure control mechanisms and
compliance with land use or resource use restrictions; and other monitoring necessary fo

comply with any state or federal environmental laws, regulations or permits (e.g., storm water

management.)

{ll. REPORTING

Thirty (30), sixty (60), and ninety (90) percent design plans shall be included in the
Progress Reports required to be submitted to the MDEQ in accordance with Paragraph 6.11
of the Judgment. Where existing desrgns are more complete than 30 percent, 60 percent or
90 peroenf the level of design shall be indicated wrth the submittal. Defendant shall maintain
and man_age all data or information colfected, pursuant to the CQAP, CSOMP and CSMP in
accordance with Section X1 (Record Retenticn/Access to Information) of the Ju'dgmen't.
Summaries of the data and information collected pursuant fo the CQAP, CSOMP and CSMP
shall be compiled in a CQAP, CSOMP,' and CSMP monitoring report, as appropriate, and shall -
be submitted fo the MDEQ in both written and electronic format as part of the Pro.gress' Reports -
required under Paragraph 6.11 of the Judgment. The format of the CQAP, CSOMP arrd CSMP
monitoring reports shall be ineluded in the design plans submitted in the first Progress Reports
required under Paragraph 6.11 of the Judgment. The monitoring reports shall include:
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| graphical summaries of the water level measurements and water table maps; an evaluation of
the containment system’s water balance: tabular summaries of analytical results; an evaluation
of the containment system’s. perfdrmance for the reporting period; identification of potentiai
problems or failures of the containment system and the actions undertaken to address stich
problems or failures; and identification of all actions or other measures to be undertaken during
the next reporting period fo assure the effectiveness and integrity of the containment system

and the continual achievement of the performance objectives set forth in Paragraphs 6.1 and

8.5 of the Judgment.

V. CORRECTIVE RESPONSE ACTIVITIES AND CONTINGENCY ACTIONS FOR NON-
COMPLIANCE EVENTS

_ Upon completion of the IRA’s start up period as defined in Paragraph 6.5 of the
Judgment, Defendant shall maintain a minimum of one (1)-foot inward hydraulic head
differential across the Containment Area’s perimeter barrier at all times. Determination that
there has been a failure td maintain the minimum one (1)foot inward hydraulic head differential

and the corrective response activities to be undertaken in response to the failure shall be

provided as set forth below..

A. Determination of a Hydr'au[ic Non-Compliance Event

Except as otherwise approved in writing by the MDEQ pursuant to Section ILC:1.
of this SOW, determination that a Non Compliance Event has occurred due to failure to maintain
the minimum one (1)-foot inward hydraulic head differential shall be based upon the following

hydraulic head differential monitoring points:

1.  Riverside Barrier Wall. The hydraulic head differential monitoring points
shall include the Trench Wells adjaéent to the riverside barrier wall and those at the North ahd
South ends of the riverside barrier where the sheet pile wall extends upland. The discrete thirty
(30)—mi_nUte'_static water elevations within each of the Trench Wells along the riverside bartrier
wall shall be compared against the lowest of the twelve (12)-hour running average Water level
" elevation of either of the two sfilfing wells. The- twelve (12)-hour running average shall be taken

from readings 6 hours prior to and 6 hours after the trench well reading.
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2. Upland Barrier Wall. The hydraulic head differential monitoring points shall

include sach of the Trench Wells adjacent to the upland barrier Slurry Wall and the
corresponding paired Upland Well locatéd outside the Siurry Wall. The upland barrier wall
monitoring points do hot include those monitoring wells located at the eastern ends of the north
and south sections of the upland perimeter barrier wall where the riverside sheet pile wall
extends upland. The discrete thirty (30)-minute static water level measurements within each
Trench Well shall be compared to the equivaient thirty (30}-minute interval measurement of the

paired Upland Well.

B. Corrective Response Activities

1. Proactive Response

(@) An “Upset Condition” shall exist whenever the containment system’s
monitoring systém activates an alarm or monitoring data indicates that the inward hydraulic
head differential at any of the monitoring points is less than one (1) foot. Within forty-eight (48}
hours of an alarm condition or identifying that an Upset Condition has occurred; a proactiife
response -ihvestigation shall be comp!etéd to determine the cause of the Upset Condition. Such
an investigation' may include, but is not limited to:* a check of the computer program/alarm
sequence; an on-line check of hydraulic head differential in adjacent nﬁonitoring well/stilling well
pair; an evaluation of water levels within the collection trench'sumps and groundwatef collection

flow rates: andfor manual static water level measurements and visual observations of the area

of concerr.

(b} If it is determined that the monitoring well/sﬁlling well pair is not
reflecting actual water elevations within the area being monitored, the affécted monitoring weli
and/or stilling well shall be repaired within 'fivé (5) calendar days. Such repairs may include
redeveloping the monitoring well, repairing a teak in the monitoring well, repairing the stitling
well, or other actions that are necessary to repair the malfunctioning unit. During the repair
period, static water level measurements in the affected monitoring well/stilling well shall be
mahual!y measured daily until repairs are completed and the aﬁtomated monitoring system has
been determined to be functional. In the eventa stitling well is structurally damaged, the water
levels in the monitoring wells in the Trench Wells along the riverside barrier wall shall be

compared to the remaining functional stilfing well until such time as both sfilling wells are

functional.
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(c) Notification of the Upset Cendition shall be provided to the MDEQ
within the next progress report submitted to the MDEQ. Such nofification shall include the
results of the proactive investigation and details of the actions taken to correct the
malfunctioning monito%ing unit. The Notification of the Upset Condition is not subject to the

provisfons of Section XlIf (Submissions and Approval} of the Judgment.

2. Corrective Response Activities

(a) [f the proactive response investigation undertaken pursuant to Section
iV.B.1. above indicates that the monitoring well/stilling well pair does reflect actual water
" elevations within the area being monitored, the event shall constitute a Non-Compliance Event.
Upon determination that a Non-Compliance Event has occurred, Defendant shall immediately
undertake corrective response activities fo regain a minimum one {1)-foot inward hydrau'[ic head
differential. Such initial corrective activities may include: cleaning of the collection trench or
- sumps, repair or replacement of collection sump pumps; increasing the extraction rate from the
groundwater collection trench; trahépdrting groundwater to an appropriate off-site facility; or
other actions neceésary to regain a minimum one (1)-foot inward hydraulic head differential
within the area of concern. In the event the repairs disable the automatic water level
measurements, manual water level measurements shall be coliected daiiy during the repair
period. In the event the circumstances of the repairs disable the monitoring well, an aitemate
temporary monitoring well shall be located within the groundwater collection trench or within the
Containment Area interior of the groundwater collection trench as close as practicable to the
disabled monitoring well. During the course of repairs and until the permanent menitoring well
is re_-estab[ished, the water level within the temporary monitoring well shall be measured daily

for purposes of evaluating compliance with the minimum one (1)-foot inward hydraulic-head

differential.

(b) Written notification of the Ndn—Compﬁance Event shall be provided fo
the MDEQ within forty-eight (48) hours of completion of the proactive response investigation.
The results of the proactive investigation, details of the actions taken to regain compliance, and
the total time of thé Non-Compliance Event shall be included in the next progress report
submitted fo the MDEQ in accordance with F’aragraph 6.11 of the Judgment. The notification of
the Non-Compliance Event is not subject to the provisions of Section Xl (Submissions and -

Apprdval) of the Judgment.
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(c) Stipulated penaities as set forth under Section XV (Stipulated
Penalties) of the Judgment shall accrue from th.e date the Non-Compliénce Event was
confirmed until the minimum one {1)-foot inward hydraulic head differential is regained. Each
failure to maintain the minimum one {1)-foot inward hydraulic head differential at an individual
monitoring well/stilling well pair shall constitute a separate Non-Compliance Event. §tipulated
penalties for failure to maintain the minimum one (1)-foot inward hydraulic head differential shall

accrue in accordance with Paragraph 15.1(b) of the Judgment.

3. Chemical Monitoring. For purposes of this SOW, a reversal of hydraulic

head differential shall be deemed to have occurred whenever: (1) the groundwater elevation
withi'n a moniforing point along the riverside barrier wall, as set. forth in Section IV.A.1. above, is
higher than the lowest twelve (12)-hour running average water elevation of the two stilling wells
or (2) a monitoring point along the upland barrier wall, as set forth in Section IV.A.2. above, is
higher than the corresponding paired Upland Weli. "The twelve {12)-hour ru_nhing average shall
be taken from readings 6 hours prior to and 6 hours after the french well reading. Each reversal
of hydraulic head differential within the individuat Trench Wells shall constitute a separate
feversal of hydraulic head differential. - In the event the duration of a reversal of hydrautic head
differential is seventy-two (72) hours or iongér, Defendant shall immediately collect groundwater
samples from the Upland Wells and/or SBC Wells that are located within 1000 feet along the
perimeter barrier wall in both directions of the monitoring point where the reversal of hydraulic
Head differential occurred or as otherwise approved in writing by the MDEQ. Groundwater
samples shall be anaiyzed for the full suite of parameters specified in Section I.C.2. of this
SOW unless otherwise approved by the DEQ. Groundwater monitoring shall continue monthly
for a period of six (6) months. Upon complétion of the six (6) month period, groundwater
monitoring shall terminate, except as otherwise required in writing by the MDEQ. The results of
the groundwater sampling shall be included in the Progress Reports required under Paragraph
6.11 of the Judgment. Based on the groundwater monitoring results the MDEQ may request,
pursuant to Paragraph 6.10 of the Judgment, that Defendant undeﬁékes additional response

| activities including, but not limited to, investigations fo evaluate the integrity of the containmen_f

system in the area of concemn.

C.' Implementation of the Riverside Contingency Response Acfivities. Failure of the

containment system to comply with the parformance standard set forth in Paragraph 6.1(a){i) of

the Judgment along the riverside barrier shall be deemed fo have occurred if the cumulative
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duration of the reversals of hydraulic head differential, as defined in Section IV.B.3. above,
along the riverside barrier wall within any 1095 day running period exceeds ninety (90} days.
Within thirty (30) days of occurrence of the above condition, a werk plan and schédu‘ie shall be
submitted to the MDEQ, for review and approval, that specifies the contingency actions to be
undertaken to regain compliance with the performance objectives specified in Paragraph
6.1(a)(i) of the Judgment. The contingency actions shall, at a minimum, include the installation
of the Contingency Wall set forth.in Section 1.C.1.(e) of this SOW. Defendant shall immediately
implement the MDEQ-approved work plan upon receipt of MDEQ's written approval.

V. Maodification of the IRA and this SOW

Nothing in this SOW, including Section IV (Corrective Response Activities and
Contingency Actions fo‘r- Non-Compliance Events), shall preclude the MDEQ from requiring
modifications of this SOW or the IRA purstant to Paragraph 6.10 of the Judgment.
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Attachment D

Boat Launch Property
Legal Description

LAND IN THE VILLAGE OF RIVERVIEW, COUNTY OF WAYNE, STATE OF
MICHIGAN, TO-WIT: SITUATE AND BEING IN FRACTIONAL SECTION 5, TOWN 4
SOUTH, RANGE 11 EAST, TOWNSHIP OF MONGUAGON, KNOWN AND DESCRIBED
AS: A STRIP OF LAND 85 FEET WIDE ON THE NORTHERLY SIDE OF BRIDGE ROAD
(ALSO CALLED RIVERVIEW DRIVE) WHICH SAID RIVERVIEW DRIVE IS A
HUNDRED FEET WIDE DESCRIBED AS FOLLOWS: BEGINNING AT THE POINT OF
INTERSECTION OF THE NORTHERLY SIDE OF BRIDGE ROAD (100 FEET WIDE) AND
THE UNITED STATES HARBOR LINE OF THE WESTERLY SHORE OF_' THE DETROIT
RIVER, THENCE NORTH 31° 41°30.4” EAST 87.35 FEET; THENCE NORTH 71° 37’ 10”
WEST 792.28 FEET; THENCE SOUTH 30° 21° 20” EAST 128.89 FEET; THENCE SOUTH
71° 37 107 EAST 675.29 FEET TO THE POINT OF BEGINNING.

S: NR/cases/1999/BASF/ Attachment D
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Attachment F

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff, CIVIL ACTION NO. 80-73699
MICHAEL A. COX, Attorney General HONORABLE ,
for the State of Mickigan, ex rel, MICHIGAN BARBARA HACKETT

DEPARTMENT OF ENVIRONMENTAL QUALITY,
and STEVEN CHESTER, Director of the Michigan

Department of Environmental Quality,
Intervenor-Plaintiffs,

V.

BASF WYANDOTTE CORPORATION and
FEDERAL MARINE TERMINALS, INC.,
Defendants.

. - STIPULATION AND ORDER
TO VACATE THE 1984 CONSENT DECREE

I. On July 18, 1984 this Court entered a Consent Decree (1984 Consent :Decree”),'
attached hereto as Exhibit A, aﬁong the United States of America (.)n-béha.lf of the United Sta;tes
Environmental Protection Agency (“EPA™), the State of Michigaﬁ on behalf of Thé Michigan
Department of Enviroﬁméntal Quality (“MDEQ™), SHCCESSOr agency to Intervenor- Plaintiff,
. ‘Michigan Department of Natural Resources and BASF Corporation (“BASF”)(collectively, “the
P'arties”) that reqﬁired éérfain response activities to be undertaken by BASF to address releases |
of hézardous substances at its proi)erty located at 18099 West Jefferson Avenue, Riverview,
: Michigén (the “Site”™).

2. MDEQ and EPA believe that ﬂ;e response activiﬁesl set forth in the 1984 Consent

* Decree were not adequate to completely address the environmental conditions at the Site. In



2001, the MDEQ and EPA entered into a Memorandum of Aéreement, designating the MDEQ as
the lead agency for the Site to work with Defendant in developing a éompzehensive
supplemental remedy for the Site. MDEQ has negotiatéd anew Consent Judgment with BASF
to address the environmental conditiors at the Site.

3. MDEQ and BASF have reached agreement on the terms é,nd conditions of a
Consent Judgment and said Consent Judgment (“2006 Consent Judgment”), attached hereto as
Exhibit B, has been filed and entered in Ingham County Circuit Court. The terms of the 2006
Consent Judgment provide that the parties thereto tntend to seek the termination of the 1984
Consent Decree by this Court. |

4.. The undersigngd Parties hereby stipulate that the 1984 Consent Decree be and
hereby is vacated and further stipulate that all terms of the 1984 Consent Decree be and hereby

are rendered nuli and void and without any legal effect as to any Party thereto.

ITIS SO ORDERED.

Date: Honorable Barbara Hackett

Approved as to form and substance:

[Sigratures appear on the following three pages]



Stipulation and Order to Vacate the 1984 Consent Decree

Kathleen L. Cavanaugh (P38006)
Assistant Aftorney General
Attorney for Intervenor-Plaintiffs
Environment, Natural Resources
and Agriculture Division

P.O. Box 30755

Lansing, MT 48909



- Stipulation and Order to Vacate the 1984 Consent Decree

| Auguet 7, 200¢

Stevén Nadeau (€227 27/}

for Defendant BAST

Honigman Miller Schwartz & Cohn LLP
660 Woodward Ave Ste 2290

Detroit, MI 48226



Stipulation and Order to Vacate the 1984 Consent Decree

Francis J. Biros :

for Plaintiff, United States of America on behalf of
the U. S. Environmental Protection Agency
Environment & Natural Resources Division
United States Department of Justice

P.O. Box 7611, Ben Franklin Station

Washington, D.C. 20044



Attachment G

Leased Paicel
Legal Description

PART OF THE S.W. % SECTION 5, T. 4. 8., R. 11 E,, CITY OF RIVERVIEW, WAYNE
COUNTY, MICHIGAN, BEING MORE PARTICULARLY DESCRIBED AS.FOLLOWS:
COMMENCING AT THE INTERSECTION OF THE NORTH LINE OF SECTION 5, CITY
OF RIVERVIEW, AND THE U.S. HARBOR LINE; THENCE 5. 31° 417 30.47 W. 3613.43
FEET ALONG SAID U.S. HARBOR LINE; THENCE N. 60° 54° 20” W. 1141.34 FEET
(REC D. AS 1142.46 FEET) TO THE EAST RIGHT OF WAY LINE OF WEST ]EFFERSON
AVENUE (106 FEET WIDE); THENCE ALONG THE EAST RIGHT OF WAY LINE OF
- WEST JEFFERSON AVENUE S.28° 55’ 40" W. 797.33 FEET (REC’D. AS 797.75 FEET); .
THENCE S. 00° 37” 40” E. 354 59 FEET ALONG THE EAST RIGHT OF WAY LINE OF
RIVERVIEW DRIVE (86 FEET WIDE) TO THE POINT OF BEG]NNING PROCEEDING
THENCE FROM SAID POINT OF BEGINNING N 89° 34° 527 E.257.55 FEET; THENCE S.
00° 37° 40” E. 294.86 FEET; THBNCE N, 71° 37 107 W 240.00 FEET; THENCE N 30° 217
207 W. 61.78 FEET TO THE EAST LINE OF SAID RIV. ERVHEW DRIVE; THENCE N. 00°
37’ 40” W. 163.98 FEET ALONG SAID EAST LINE TO TI-]E POINT OF BEGINNING. -
PARCEL CONTAINS 1.469 ACRES, AND IS SUBJECT EASEl\/[ENTS RIGHTS, AND

- RESTRICTIONS OF RECORD.
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