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STATE OF MICHIGAN

I¥ THE CIRCCIT COCRT FOR THE COUNTY OF WASHTINAW

FRANK J. KELLEY, ATTORNEY GENERAL

FOR THE STATE OF MICHIGAN, EX REL.
MICHIGAY NATURAL RESOURCES COMMISSION,
MICHIGAN WATER RESOCURCES COMMISSION
and MICHIGAN DEPARTMENT OF NATURAL

RESOURCES,
Plaintiffs

v. No. 88-34734 cE

GELMAN SCIENCES, INC., OPINION AND ORDER

A Michigan corporatioen, .o
Defendant )

At a session of said Court'held.in
the City of Ann Arbor, Washtenaw
County, Michigan, on July 25, 1991.

PRESENT: HONORABLE PATRICK J. CONLIN, CIRCUIT JUDGE

FINDING QF FACT

This case involves the use by Gelman Sciences,

hereinafter known as "Gelman” of 1,4-dioxane. This substance

.1is one of the raw materials used in the production of

cellulose triacetate membrane. Gelman began manufacturing
the cellulose triacetate membrane in 1966. In October of
1963 Gelman submitted a statement on new or increased use of

water of the state for waste disposal purposes to the Water

Resources Commission in accordance with Sec. 8b, Act 245 of

(38 ]

Appellant's Appendix 002
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Public Acts of 1929, as amended. In that statement Gelman
stated that it was dispeosing of up to 9,000 gallons per day
of processed waste water. In describing the expected
characteristics of the waste to be discharged Gelman did not
identify 1,4-dicxane by name, but did indicate that among the-

substances which Gelman proposed to discharge into its lagoon

were ethelyne glycol ether. 1,4-dioxane is an ethelyne
glycol ether. By submittal of the statement on new or
increased water of the state fcr waste disposal purposes,
dated October 26, 1963, Gelman applied for perﬁissioh to
discharge its processed waste water by discharge to the
surface of the ground to soak in and evapérate."(Plaintiff's
Exhibit 69) ‘

By order of-determination dated December 15, 1963, the
Water Resocurces Commission, hereinafter known as the "WRC"
authorized Gelman to digcharge waste waters containing
ethelvne glycol ethers to the ground. (Plaintiff's Exhibit
7L

Order 816 provides as follows:

"STATE OF MICHIGAN
WATER RESOURCES COMMISSION

Order No. 816

Statement of GELMAN INSTRUMENT COMPANY, a:
Michigan Corporation, Regarding a New Use:
of the GROUND WATERS near ANN ARBOR, :

MICHIGAN

ORDER OF DETERMINATION

WHEREAS, Gelman Instrument Company, a Michigan Corporation

Appellant's Appendix 003
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WHEREAS,

’

WHEREAS,

has filed with the Water Resources Commission a
written statement dated October 17, 19635 for a
prospective new use of the waters of the State
for disposal of sewage and wastes from a proposed
filter and instrument manufacturing business to
be located at 600 Scuth Wagner Road, Scio Town-
ship, Washtenaw County, Michigan; and

the said written statement sets forth that Gelman -
Instrument Company proposes to dispose of approxi-
mately nine thousand (9,000) gallons per dayv of
process wastes containing 0.5% ethvlene glvcol,

0.5% ethvlene glycol ethers, 0.025% methvl
pyvrlidone, 0.005% dimethvl formamide and 2
milligrams per liter Triton X-100 and approximately
three thousand (3,000} gallens per day of sanitary
sewage into the ground, using certain described
methods and facilities; and

the Commission at its meeting on December 15, 1963,
after giving due consideration to the statement and
to investigations by its staff of the factors
involved, is of the opinion and has determined that
the restrictions and conditions as hereinafter set
forth are necessary to protect the waters of the
state against unlawful pollution;

NOW THEREFORE BE IT RESOLVED, that it is the order of the

Comnmission that Gelman Instrument Company, a
Ccrpcration, thelr agents or successors, in dis-
posing of sewage and wastes from a proposed filter
and instrument manufacturing business toc be located
at 600 South Wagner Road, Scio Township, Washtenaw
County, Michigan shall comply with the following
restrictions and conditions:

1. X2 waste waters resulting from filter and in-
strument manufacturing process shall be dis-
charged directly or indirectly into the surface
waters of the state, but same shall be disposed
of into the ground in such a manner and by means
of such facilities and at such location that
thevy shall not injuriously affect public health
or commercial, industrial, and domestic water
supply use.

2. No human sewage shall be discharged directly or
indirectly into the surface waters of the state,
but the same shall be disposed of into the
ground by subsurface percclaticn methods.

3. XNo facilities necessary for compliance with
restrictions and conditions set forth in this
Order shall be constructed until plans for the

Appellant's Appendix 004
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same have been submitted to and approved by the
Chief Engineer of the Commission.

BE IT FURTHER RESOLVED, that the aforesaid restrictions and
conditions set forth in this Order shall become
effective at and from the time this Order
becomes final as provided herein and shall
remain in effect until further order of the
Commission: PROVIDED HOWEVER, that all sewage-
and wastes from said Gelman Instrument Company
shall be connected to anyv sanitary svstem, which
may ke provided by any governmental unit, within
sixty (60) days from the date when said sewer
becomes availakle. At that time any
restrictions and conditions imposed by said
governmental unit shall supersede the
restrictions and conditions imposed bv this
Order and this Order shall then be terminated.

BE IT FURTHER RESOLVED, that this instrument does not cbviate
the necessity of obtaining such permits as may
be required by law from other units of
government. :

This Order made this 153th dayv of December, 1963 by the
Commission in accordance with Act 243, P. A.
1929, as amended, and shall be final in the
absence of request for public hearing filed
within 15 davs after receipt hereof, on motion
by Mr. Vogt, supported by Mr. Ball, and
unanimously carried.

PRESENT AND VOTING:
Gerald E. Eddv, for Director of Conservation, Chairman
Lvnn F. Baldwin, for Conservation Groups, Vice Chairman
John E. Vogt, for State Health Commissioner
James V. Murray, for State Eighway Comnission
B. Dale Ball, Director of Agriculture
Jim Gilmore, for Industrial Management Groups
George F. Liddle, for Municipal Groups.”

Gelman used a series of three ponds for treatment of
its processed waste water. These ponds have been referred to
as ponds 1, 2 and 3. Pond 1 was constructed in the early
1960's to accept processed waste water from Gelman's

manufacturing.

Pond 1 was used until approximately 1976, at which time

w
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it was filled with dirt.

Pond 2 was located west of the Gelman Sciences plant and
to the south of a marshy area. Gelman placed overflow water
from pend 1 into pond 2. The water £lowing inéo pond 2 was
treated by using aerators and aerobic bacteria. For -
approximately two vears in the late 1960's after water in
pond 2 had reached a certain level, the water would overflow
through a pipe into a marshy area. The rate of flow was
between 5 to 10 gallons per minute. When the Water Resources
Commission learned of this overfiow in the late 1960'5 Gelman
stopped the overflow from pond 2 by dredging out the bottom
of pond 2 and letting the water séep into the ground. The
order of determ;nation of the WRC reguired seepage of the

waste water from the bottom of pond 2 intoc the ground. This

waste water did contain 1l,4-dioxane. Thus, l,4-dioxane was
seeping into the ground with the approval of the DNR and WRC.

In March of 1970 in response to inquiries by the WRC
concerning the status of Gelmaﬁ’s waste water svstem, Gelman
affirmatively represented that the soluble organic solvents
contained in the Gelman waste were not toxic or noxious per
se.

The DNR had a toxic substance list. However, the
substance 1,4-dioxane was not on the Michigan critical
'materials register at that time.

Pond 3 was constructed in approximately 1973 and
continued in service until 1987. Pond 3 is located directly

south of pond 2. Process waste water was deposited in pond 3

Appellant's Appendix 006
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immediately after it was constructed. The sides of pond 3
were lined with a plastic pciymer material. The base in pond
3 was clay.

In the f£all of 1976 Gelman applied for a permit to
discharge its processed'waste water through spray irrigaticn-
The application required Gelman to disclcse whether
substances listed on the Michigan critical materials register
are to be present in the discharge. Again, l,4-dioxane was
not on the critical materiais register in 1976. Gelman again
reported the discharge woula contain "organic solvents” from
~filter manufacturing.

The order of determinaticn previously issued by the WRC
remained in effgct until the issuance by the WRC in 1977 of
a permit authorizing spray irrigation of processed waste
water.

In October of 1970 in response to further ingquiries bv
the WRC, Gelman stated it was forced to.originate a new
method of treatment because of the waste that was unigque to
its process. Gelman further represented that they did
not damage the environment. Gelman further reported on the
status of the waste water treatment system stating that gas
chromatography has shown that none of the solvents used were
present in pond 2, the last stage in the treatment process

except for possible doubtful traces of glvcol in some

determinations.
The DNR had knowledge in 1970 that Gelman had expanded

its use beyond that allowed in the original application and

Appellant's Appendix 007
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‘that there were "traces of glycol" in its discharge.

Gelman acknowledged that in an internal Gelman
memorandum that in October of 1970 indicating that Gelman
could not definitely, safely continue to drain pond 2 at the
rate of 4,000 to 5,000 gallons per dav as the waste might
reach someone's well and anv overflow would be in violation
of the WRC order 816.

The WRC permit No. MO0337 superseded the Order of
Determination 816 authorizing Gelman to discharge its treated
waste waters to the groundwaters of the state in accordance
with the conditions specified herein:

"MICHIGAN WATER RESOURCES COMMISSION
PERMIT TO DISCHARGE

In compliance with the provisions of the Michigan Water.
Resources Commission Act, as amended, (Act 243, Public 2Acts
of 1929, as amended, the "Michigan Act),

GELMAN INSTRUMENT COMPANY

600 South Wagner Road

Ann Arbor, Michigan 48106
is authcrized to discharge from a facility located at

600 South Wagner Road

Ann Arbor, Michigan 48106

Washtenaw County
to the ground waters. in accordance with effluent limitations
monitoring requirements and other conditions set forth in
Parts I, II and III hereof.
This permit shall become effective on the date of issuance.
This permit and the authorization to discharge shall expire
at midnight, April 30, 1982 In order to receive
authorization to discharge bevond the date of etplratlon, the
permittee shall submit such informaticn and forms as are
required by the Michigan Water Resources Commission no later

than 180 days prior to the date of expiration.

This permit is based on the companv's application dated

Appellant's Appendix 008
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November 5, 1976, and shall supersede any and all Orders of
Determination, Stipulation, or Final Orders of Determination
previously adcpted by the Michigan Water Resources
Commission.

Issued this Twentyv-seventh day.of May, 1977, for the Michigan
Water Resources Commission.

s/ Robert J. Courchaine

Robert J. Caurchaine

Executive Secretarv”
(See attached for complete Permit No. M 00337)

The permit in paragraph (a) cleafly allowed Gelman to
pump at 44,000 gallons per day on average with a daily |
maximum of 112,700 gallons per day disposed of by spray
irrigation in such a manner that they will not injuriously
affect the public‘health or welfare, or commercial,
industrial, dcmesti;, agricuitural, recreational or other
uses of the underg?ound waters or surface waters of the
state. This permit was issued after the DNR was notified of
the overflow with possible traces of glveol.

Again, no one knew that 1l,4-dicsxane was a possible
contaminant. It was not listed oa the critical materials
register in 1976 when the application was applied for.

It is clear that the overwhelming source of 1,4-dioxane
contamination of the aquifers came from seepage by the ponds,
specifically pond 2 and by spray irrigation. There were
other minor sources.

Aside from the major elements of contamination there is
evidence of some other contaminations. One is a 1980
overflow. There was evidence testified to by a DXNR

conservation officer, Robert McHolme, who testified that in
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1980 he observed and photographed a pump located at pond 2
with one hose extending from the pump to a small quantity of
liquid standing in the bottom of the pond and a second hose
extending from the punmp aiong the bank of the pond toward'the
fence located along the northern edge of pond 2. He observed
that the hose from the pump had a little bit of liquid in it
in which the snow had melted. Mr. McHolme gave his report
to the DNR. One Sue Morton evidentlv made a repbrt.

For some unknown reason, the DNR, after réviewing his
complaint in 1980, did nothing. He was tcld bv his superiors
that there was a permit to discharge water in 1980. It is
very interesting that this evidence was presented to the
Court when the DXNR d;d not consider it to be worth anything
in 1980. The DNR affer receiving McHolme's whole report
never ccntacted Gelman. The DNR evidently felt that Gelman
was in compliance with its order.

There is further testimeny regarding a burn pit that was
utilized from 1966 to November of 1979. It was Gelman's
regular business practice to dispose of scrap polymer and
solvent waste used to.clean manufacturing eguipment by
dumping it untreated into an open burn pit dug in the ground
behind the Gelman plant building. Scrap and solvent waste
generated in the manufacture of cellulose triacetate
membranes during that period contained 1,4-dioxane. There
were high ccncentrations of 1,4-dioxane in the burn pit.

Part of the testimoﬁy of James Marshall was that the pit

had a clav bottom. Five-gallon buckets of scrap polymer were

10
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taken to the pit and burned. 1In response to an inspection
and reguest by the DNR, Gelman ceased using the burn pit and
excavated materials ﬁrom the burn pit in 1979. The soil from
the burn pit was actually excavated and taken in to Wayne
County to the Wayne County Waste Disposal Center.

There is further testimony that the 1ift station
developed a crack and that there was leakage. That as soon as
Gelman discovered the crack in the lift station this
knowledge was disclosed to the DNR. BHowever, testimony of
Dr. Chalmer indicated very slow seepage from the lift
station. Further, Gelman'éétuélly informed the DNR within 15
to 20 minﬁﬁes after discovery of the crack that there was
this leakége.’ |

The DNR further claims that a lawn mower ran over and
cut a hose used to transport the waste to pond 3 back tec the
plant to the deep well injection. Gelman immediately
infoermed the DNR of this incident. The amount cf water
spilled from the cut line was approximately 18,000 gallons.
The total amcunt of 1,4-dioxane eventually discharged from
the cut was 4.8 ounces of 1l,4-dioxane. This was testimony of
Dr. Péul Chalmer, April 18, 1990.

Gelman has attempted to purge water taken from the wells
on the Redskin property immediately north of Gelman's
property. Testimony of Dr. Chalmer was that they took over
3800 pounds of 1,4-dioxane out of the agquifer. The most that
could possibly have been put into the groundwater from the

cut hose was 4.8 ounces of 1,4-dioxane.

11 Appellant's Appendix 011
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There is no evidence of any amount of seepage in the
McHolme incident. As to the crack in the lift station, the
only evidence is that this leak was a very small amocunt and
certainly the~amount taken out by Gelman was more than
adequate to account for any amount to this area. In the burn
pit, the soil was excavated from the burn pit and taken to
ancther area. The Court finds that the total amount of 1,4-
dioxane that could possibly have seeped into the ground
waters was, at mcst, a few pounds. Gelman has extracted
3,800 pounds already. Therefore, these claims bv the DNR are
insignificant.

Thus, we are back to the same two major areas of
contamination: that is,'the seepage and overflow from pond 2_
and the sprav irrigatioa. | '

CONTAMINATION

Both of the experts who have testified, Mr. Minning and
Mr. Haves, indicate that there is substantial contamination
of the ground waters by the chemical l;4—dioxane. Mr. Hafes
believes there are at least three aquifers present, the
shallow, intermediate and the deep. He believes that all
three are contaminated and the contamination of all three
originated at the Gelman site. He believes that the
contamination that has occurred has occurred because of
hydraulic communication between the aquifers. His only
question is whether or not there is communication between the
deepest aquifer to the west. Mr. Minning's testimony was

similar. He also believes that the agquifers are
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contaminated.

The highest concentraticons of l,4-dioxane have been
found in tpe Redskin well located just north of the Gelman
facility. The Redskin well is located in the C3 or
intermediate aquifer. Contamination of the ground water with
l,4-dioxane in excess of 3.4 parts per million have been
Zound only in the core area of contaminaticn near the Redskin
well. Ground water contaminated with low concentration of
l,4-dicxane has been found west of the Gelman facility
extending out~;ow§rds Park Road and east of the Gelman
fgcility‘in ﬁheiwéstOQgr Subdi;is;on. Scil borings of the
spray irrigation field and other site locations have shown
the presence of 1,4;diox§ne;

Both sides believe ﬁhat the Third Sister Lake is
contaminated by the intermediate aquifer and that there is a
plume of 1l,4-dioxane to the west and its extent can be
defined. However, Mr. Minning believes that the extent to.
the north and the east is more difficult to define as it may
have entered the 3 suEzero aquifer which is in hié
determination the deepest aquifer.

CARCINOGENISTIC ATTRIBUTES

The evidence indicates that 1,4-dioxane causes cancer in
animals, that is, it has caused liver cancer and nasal tumors
in rats. Dr. Venman testified on May 9, 1990, that 1,4~
-dioxane is a possible human carcinogen. The United States
Environmental Protection Agency and the International Agency

for Research on Cancer have concluded that there is

Appellant's Appendix 013

Wd T¥7:S2'S T202/7/0T OSIN A9 AaAIF03H



sufficient evidence that 1,4-dioxane causes cancer in animal
studies and have classified it as a probable human
carcinogen. The biolegical mechanism by which 1,4-dioxane
causes cancer 1is not yet known. The DNR has presented
evidence that it should be treated as a non-threshold
carcinogen, that is, that there is no established threshold
level cf exposure whereby there would be no increase in the
risk of cancer.

The preponderance of the scientific evidence establishes
that 1,4-dioxane acts as a p;cm§£er‘and not as an ipnitiator
’Qﬁlééncer. a CaECinpéen’is classified as"an in@tiétor if it
‘ié capable of itéélf initiating'the mutation éf genetic
mategial. a carcinoggn’is'a p:omotarlif it takes an existing
chahge in genetic material and causes it to develop into a
tumor or carcinogenic en& poidt. There is evidence that 1,4-
dioxane does cause cancer in livers and carcinogenetic nasal
tumors in rats. This Court cculd easily infer and does infer
that a tame rat is not much different than a wild rat or
muskrat. Therefcre, this Court does find that there is
‘evidence in that 1l,4-dioxane could cause injury to wild
animals.

The DNR believes that there is not encugh scientific
information available concerning an acceptable level of 1,4-
dioxane.

Dr. Hartung in his repcrt indicated that the

preponderance of scientific evidence establishes that

conéentrations of 1,4-dioxane below the level established in
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his report of 3.4 parts per million do not present a L.
significant health threat to humans (Defendant's exhibit 11,
pége 1a01.)

The DNR has presented no evidence on this record
suggesting that the 1,4-dicxane concentration found in local
surface waters has anv adverse effect upon fish, wildlife or
other biclogical material.

REMEDTATION

In 1987 Gelman reorganized technical work-group meetings
in order to have discu§si0ns and informaticq‘sharing
reg;r?ing site‘cbnditiong, investiéétion.and remediation of
thé'c;ntaminaticn. Representatives df.the 6NR, the Michigan
Department of Public gealth and the Wgshtenag,Couﬁty Bealth
Department were invited to attend and did attend. At the
meetinés available data, studies and information were
exchanged. At the meétings representatives of the state
worked with Gelman to design further investigation and
approach;s to the expansion of the hvdrogeclogic studv. DNR
representatives would not discuss remediation proposals at
.the site at the technical work meetings. 1In 1987 Gelman
submitted to the DNR a preliminary clean-up program in which
they proposed to purge ground waﬁer from the most |
contaminated area, the Redskin Industries, and inject the
purged water into a deep well. The DNR refused to.accept any
remediation. Gelman proceeded on its own to purge ground
water from the Redskin well. The purge well operated from

July of 1987 to November of 1987, whereupon a change in
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regulatory status of the deep well prohibited further use.
During that period of time approximately 3,800 pounds of l,4-
dioxane was removed.

In 1987 Gelman submitted a plan to remediate the soil to
the DNR. For the initial phases of the program Gélman -
requested the state to provide a person to attend the
meetings to help in the remediation, but the DNR did not send
any representative. Defendant's exhibit 7, a deposition
~exhibit, indicates that at one meeting a DNR agent was at the
meeting and was instructed to neither approve nor disapprove
the remediation.

befenaant's'exhibit 8 was a'clgaﬁ—up proposal. Dr.
Chalmer wrote most of it himself. He wanted to purge the
most highly concentéated areas with monitoring wells which
are called sentinels along the outer area. This would shew
how and where the l,4-dioxane was migrating and if it was
going in a particular direction. Then thev could purge in
that area. Eurtheﬁ, they could us; concentrated pufges where
the prcblem was nost acute. This document was submitted to
the DNR. Dr.Chalmer wanted to start immediately before
getting to the other questions as this would stecp further
dispersal at the most highly concentrated sites. The DNR
would>not accept the proposal of Dr. Chalmer. However, Dr.
Chalmer did attempt to carry out his work regardless of
whether it was going to be approved. He sought and obtained
permission from Redskin Industries to do this purging. The

water from Redskin was to be piped to Gelman with a number of

16
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fail-safe devices and the water was routed to injection'
wells. The purged water was injected into deep wells. The
1l,4-dioxane concentration was 220 parts per million and in
November 1987, after treatment, it was down to 60 parts per
million. This continued until federal regulatiéns prevented
Gelman from continuing.

Dr. Chalmer further believed that most of the 1,4-
dicxane in the Eog was still on the surface and had not
gotten very far into the>bog and it could be cleaned out as
sodn as theyv cleaned the bog.

The DNR believed that neither the Watgé Resources
éommissiéﬁ nor tbefDSR had the most compleﬁe kﬁowledgé of ﬁhe
chemiéal consiituent; and.ﬁhat they shquld therefore do
nothing nor allow an}thing to be done to stem the flow. As
Gelman represented the constituents as being nctltoxic,
noxious or deleterious sclvents, the DNR believed that Gelman
should be held accountable.

WRC and the DNR were required bf the Michigan
Constitution and the Michigan Water Resources Ccmmission.Act
to ensure that Gelman pernitted discharges would not becone
injurious to the public health. The DNR emplovees should not
have issued a perﬁit or order of determination without making
such a determination. These permits allowed the
contamination of our aquifers.

CONCLUSION OF LAW

STANDARDS FCOR INVOLUNTARY DISMISSAL

Gelman has moved this Court for involuntary dismissal of
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the Plaintiff's complaint. Alternatively, Gelman has asked
the Court to dismiss those portions of the complaint which
the Plaintiff ha; failed to show a right to relief. The
Michigan Court Rule 2.504(b) (2) provides as follows:

"In an action tried without a jury, after the ' -
presentation of the plaintiff's evidence, the defendant
without waiving the right to offer evidence if the
moticn 1s not granted may move for dismissal on the

grounds that on the facts and the law the plaintiff has

not shown the right to relief. The court may then
determine the facts and render judgment against the
plaintiff or mayv decline to render judgment until close
of all the evidence. If the court renders judgment on
the merits against the plaintiff the court shall make

the findings provided in MCR 2.517. In a.rulimg-on this

.motion the court may waive the evidence, pass on the St

‘credibility of the witnesses and select between

conflicting inferences and make other factual

determinations”. '

WATER RESOURCES COMMISSION ACT

A. Elements of Action Under the WRCA.

Plaintiffs allege that Gelman had violated Section 6(a)
and Section 7 of the Water Resources Cdmmission Act, MCLA
Sec. 323.6, 323.7 ("WRCA) (Complaint Paragraphs 61-71) 1In
crder to establish a viclation of Section 6(a), Plaintiffs
must demonstrate that:

- 1. Gelman directly or indirectly discharged

2. into the waters of the state,

3. a substance or substances which 1s or mav become:

a. Injurious to the public health, safety or
welfare; or

b. Injurious to domestic, commercial, industrial,
agricultural, recreational, or other uses which
are being or mav be made of such waters; or

c. Injurious to the value or utility of riparian
lands; or
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d. Injurious to livestock, wild animals, birds,
fish, aquatic life, or plants or the growth
or propagation thereof be prevented or in-
juriously affected or whereby the wvalue of
fish and game is or may be destroved or im-
paired. :

See MCLA Sec. 323.6(a). 1In order to prove a violation of

Section 7 cf the WRCA, Plaintiffs must preove that Gelman:

1. discharged waste or waste effluent,

[ 18]

intoc the waters of the state,

3. without a valid permit therefor frem the WRC.
See MCLA Sec. 323.7.

The evidence adduced during Plaintiffs' case shows that
Defendant has been in substantial coméliance with the permits
isgued to it. Eufther; the relevant regulatpry agencies were
informed of the nature of Gelman'§ process wastewater and, in
particular, that 1.4—di5xane (ethvlene glvcoal ethers) was
being discharged. The permits issued by the WRC and the DNR
authorized and instructed Gelman to discharge directly to the
groundwaters.

A pernit or Order of Deternination issued pursuant to
Section 7 of the WRCA provides a complete defense to claims
 that permitted discharges violated Sections 6(a) or 7. To
find otherwise would mean that the WRC and the DNR could
issue permits for discharges that violate the statute.

" Further, to hold ctherwise would mean that a permit or Order
of Determination does not, in actuality, provide any
protection to a permittee for discharges in compliance with a
permit.

The WRC and the DNR were required bv the Michigan
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Constitution and the WRCA to insure that Gelman's permitted
discharges would not become injurious te the public health.
‘The DNR emplovees could not issue a permit or Order of
.Determination pursuant to Sec. 7 of the WRCA without first
making such a determination. Plaintiffs now seek to foist
upon Gelman the responsibility for protecting the public
welfare based on the following general prohibition contained
in the permits issued to Gelman:
No waste water resulting from filter and instrument
manufacturing process shall be discharged directly or
indirectly into the surface waters of the state, but
the same shall be disposed of into the ground in such
a manner and by means of such facilities and at such
location that they shall not injuriously affect public

health or commercial, industrial and domestic water
supply use.

(Plaintiffs' Exhibit Né. 71) (Order of Determination No.
816) The attempt by Plaintiffs to impecse liability on Gelman
based on the inclusion of such "boilerplate” language in the
permits issued to Gelman is based upén the assertion that as
Gelman had the most complete knowledgé of the chemical
constituents thev were discharging, thev should be held
liable. This action is an attempt by the DNR and the WRC to
absolve themselves of their duty to protect the'environment
and the public health. Having authorized Defendant's
discharges, Plaintiffs cannot now impose liability on Gelman.
Any threat to the public health would be the result of the
failure of the WRC and the DNR to accurately evaluate the
effects of the discharges they authorized. The WRC and/or

the DNR are suppesed to have people that know, study and test

2
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these things. It certainly is an illogical conclusion to say
that Gelman should be held responsible because they had more
knowledge. If that is followed to its logical conclusicn
that would mean that in every instance, we are leaving the
polluters in charge of determining wﬁether or not‘they are
polluting. That clearly is the "fox in the hen house"” theorv
of control.

There can be no dispute that Order of Determination No.
816 expressly authorized Gelman to discharge its process
wastewater containing ethylene glvcol ethers directly to the
ground. l,4-dioxane is an;éthylene glvcol ether. "1In
November, 1969, Pond 2‘was deeéened“tQ.enhance seepage of the
wéstewatéf ta the ground, at the suggestion of the DNR. This
authorized seepége from écnd 2 caused the most substantial
amount af the off-site contamination.

A discharge that was permitted and in compliance'with
the WRCA when made is not converted to a violation of the
WRCA by the subsequent discovery of groﬁndwater
contamination.

Notwithstanding that Gelman disclecsed in its apglica;ion
that the water to be irrigated could centain erganic
solvents, the spray irrigation permit did not contain any
specific discharge limitations for 1,4-dioxane, or any other
organic solvents.

Plaintiffs contend that the spravy irrigation permit did
not authorize the discharge of 1,4-dioxane. The only

evidence on record establishes that the DNR and/or WRC knew
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that Gelman's process water could contain 1,4-dioxane géing
back te 1963. Plaintiffs did not offer a single witness who
was familiar with the permit issued to Gelman and who could
testifv as to what it did, or did not, authorize. Similarly,
Plaintiffs have presented no evidence or testimeny
establishing any spray permit violations bv Gelman.

Plaintiffs have failed to demonstrate that the discharge
of 1,4-dioxane through spray irrigation by Gelman viclated
the WRC3.

Defendant claims that alleged violaticons of Gelman's
permits are barréd by the applicahle statute of limitations
(either two vears under MCLA Sec. 660.5809 for civil
penalties or three years'pgder MCLA Sec. 600,5803(8))
Specifically, Defendant elaims that Plaintiffs’' allegations
under the WRCA regarding alleged violaticns of the Order of
- Determination are untimely. The Order of Determination was
terminated in 1977 by issqance of the spray irrigation permit
by the DXR. The spray irrigation permit expressly superseded
the Qrder of Determination. The evidence shows that
discharge pursuant to the Order terminated well beyond tﬁe
appiicable limitations period.

With respect to spray irrigation, the uncontroverted
evidence introduced during presentation of Plaintiffs’' case
establishes that Gelman stopped sprayv irrigation in Fall,
1984. At that time, Plaintiffs knew that the irrigated
wastewater contained 1:4-dioxane. Yet Plaintiffs failed to

bring this action until December, 1988, more than four years
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later. Accordingly, any claim that Gelman vioclated its spray

irrigation permit is time-barred.

However, as there is evidence of unauthcrized overflows
from Pond 2 to the marshy area, beyond the permit, the Court
will decline to enter judgment against Plaintiffs on this

issue. Claims based on continuing harm are not barred by the

applicable limitation period. Defnet v. City g§ Detroit, 327

Mich 254 (1930); Moore v. Pontiac, 143 Mich App 610 (1983).

Judgment is rendered against Plaintiffs on all other issues.
MICHIGAN ENVIRONMENTAL PROTECTION ACT

Plaintiffs have brought a claim under MEPA seeking

-

,_”equitable're;iéf to protect the water and other natural

resources, or the public trust therein.”

A. Elements giAthe MEPA Action.

In order to sustain a claim under MEPA, Plaintiffs must
make out a prima facie case. The elements to a prima
facie case under MEPA are:

1. that air, water, or other natural resources are
inveolved; '

2. that Defendant's conduct is involved;

3. that such conduct has, or is likelv to, pollute,
impair, or destrov the natural resource inveolved.

MCLA Sec. 691.1203(1).

Consistent with a constitutional mandate, MEPA
imposes a duty upon the government and the citizens of this
State to prevent the pollution, impairment, or destruction of

the natural resources of this State. MCLA Sec. 691.1202.

From and after October 1, 1980, the effective date of MEPA,
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in issuing wastawater discharge permits to CGelman, the étate
was required to make a determination that the proposed
discharges would meet the mandates of the WRCA, the
Constitution and MEPA. Having made such a finding,
Plaintiffs hcw cannct challénge collaterally their own
determination.

The procfs establish that the great majority of
groundwater contamination was caused by Gelman's compliance
with its wastewater discharge permits. Plaintiffs cannot

seek to hold Gelman responsible for complying with permits
. issued by Plaintiffs:-eSpéCially where, as here: Plaintiffs
:mgde the detérminaticn thét issuanéé ofisaid permits was
consistent with progect;on.cf human health and the
environment. However,.in paragfaph 76 ofvthe Cemplaint,
Plaintiffs state that:

"Gelman's unauthecrized release of wastewater into

the ground and into a neighboring wetland violates

MEPA Sec. 3(1), MCL 691.1203; MSA 14.328(203), in

that its conduct has and is likely to pollute, im-

pair, or destroy water or other natural resources,
or the trust therein."” (Emphasis added)

The Plaintiffs have shown that there were unauthorized
releases of wastewater in a neighboring wetland. The Court,
therefore, declines to render judgment on this issue, as 1,4-
diocxane continues to leak and migrate from their unauthorized

discharge, Hodgeson v. Drain Commissioner, 52 Mich

App 411 (1974); Defnet v. City of Detroit, supra; Moore V.

Pontiac, supra. However, judgment is rendered against
Plaintiffs upon all other issues.

MICHIGAN ENVIRONMENTAL RESPONSE ACT
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In Count III, Plaintiffs sought to recover $474,000.00
incurred under MEPA ("Act 307") for provision of bottled
water, extension of the municipal water svstem, and other
response activities. Bv Opinion and Order dated OQctober 13f
1989, this Court granted Gelman's Motion for Partial Summary
Disposition related to this Count of the Comgplaint. This
Court determined that Gelman cculd nct be responsible for any
funds expended by State agencies when the DXR %ad ignored its
legal dutyv to promulgate administrative rules necessary to
carry out act 307. This Court concluded:

As the Department of Natural Resources has ﬂad

since 1982 the obligation to promulgate rules

necessary to carryout the requirements of MERA;

and as theyv did not de it, Gelman cannct be held

liable for any evaluation ccsts or respense activity

related to the site for which Gelman is responsible.
(Opinion and Order, p. 4) Plaintiffs cannot recover those
costs incurred under Act 307 as alleged in the Complaint.

In respense to Gelman's Motion in Limine, Plaintiffs
have suggested that the casts may be reco§ered under
aite:native theories (i.e., Sec. 10 of the WRCA and4public
nuisance). At the hearing on November 22, 1989, this Court
indicated that Plaintiffs may only obtain relief that has
been specifically identified in the Complaint (If, of course,
Plaintiffs carry their burden of proof).

Plaintiffs have not introduced anv evidence regarding
the amount allegedly expended at the Gelman site. There is

not enough evidence on the record to even deduce the scope of

activities of State agencies. Plaintiffs mav be able to

[ 28]
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recover some costs under MERA for the unauthorized discharge.
however. The Court, therefore, refuses to enter judgment on
this issue, but does cn all other issues. Claims based on
continuing harm are not barred by the statute of limitations.

Hodgeson v. Genesee Czuntv Drain Commissioner, supra: Defnet

v. Citv of Detroit, supra.

COoMMON LAW PUBLIC NUISANCE

A. Elements of Claim for Public Nuisance.

To establish their claim regarding public nuisance,
Plaintiffs must demonstrate that Defendant's dlscharges have
'{unreasonablv lnterfpred with the public’'s use and enjovment
of its land tIn the context of thls case, Plaintiffs must
esﬁablish that the alleéed cgntamiﬁation peses a threat to

the public health. Garfield Township v. Young, 348 Mich 337

(1957); McDonell v. Brozo, 283 Mich 39 (1938).

Toxicological studies and expert testimony regarding
1,4-dioxane demonstrate that, except for the "core” area, the
levels of 1,4~-dioxane found in the aquifers do nct pose any
threat to the public health and thus do not constitute a
public nuisance. See Section II.B., supra. With respect to
1,4~dioxane found in the "core"” area, no nuisance exists
because there is no evidence that these waters are being used
as a drinking water source or for any other purposes.

It is well established that the State cannot prosecute

as a public nuisance activities whlch it has authorized.

Rohan v. Detroit Racing Association, 314 Mich 326 (1946);

Grand Rapids & I.R. Companv v. Heisel, 39 Mich 62 (1878);
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Chope v. Detroit and H. Plank Road Companv, 37 Mich 195'

(1877). As set forth above, Defendant's discharges which
allegedly carried the groundwater contamination have, for the
most part, been explicitly authorized by the WRC and the DNR
pursuant to diécharge permits. -

However, again, this Court refuses to entér judgment
against Plaintiffs because c¢f the aforesaid unauthorized
discharge, but does as to all other issugs.

Therefcre, the Court hereby dismisses all claims against
Gelman under the WRCA, MEPA, MERA and for'nuisance, except
for those relatiné to the unpermitted discharge of précesseé
' wastewaﬁgf?ih“the'la;e 19603.

The Céurt“may.detérmine'the perceﬁtage of cost of all

' the remediation attributable-to Gelman, if suéﬁ be necessary
after the close of proéfs. The WRCA does-not contain a
complete list of specific remedies that a trial court may

order, Attornev General Vv Biewer, 140 Mich 2pp 1 (1985).

However, this Court will fashion a remedy
Regarding the DNR request for preliminary injunction,

Bratton v DAITE, 120 Mich App 73 (1982) sets forth the

standards for reviewing the grant of a preliminary
injunction:

"The grant or denial of a preliminary injunction

is within the sound discretion of the trial court.
Grand Rapids v. Central Land Co., 294 Mich 103, 112;
292 NW 579 (1940); Michigan Consoclidated Gas Co. V.
Public Service Comm, 99 Mich App 470, 478; 297 Nw2d
874 (1980). The object of a preliminary injunction is
to preserve the status guo, so that upon the final
hearing the rights of the parties may be determined
without injury to either. Gates v. Detroit & M R Co.

— w———————

151 Mich 3548, 5331; 115 NW 420 (1908). The status
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guo whHich will be preserved by a preliminary injunction
is the last actual, peaceable, noncontested status which
preceded the pending controversy. Steggles v. National
Discount Corp, 326 Mich 44,51; 39 Nw2d 237 (1949);

Van Buren School Dist v. Wavne Circuit Judge, 61 Mich
App 6, 20; 232 NW2d 278 (1973). The injunction should
not be issued if the party seeking it fails to show that
it will suffer irreparable injury if the injunction is
not issued. Niedzialek v. Barbers Union, 331 Mich

296, 300; 49 Nw2d 273 (1951); Van Buren School Dist,
supra, 16. Furthermore, a preliminary injunction will
not be issued if it will grant one of the parties all
the relief requested prior to a hearing on the merits.
Epworth Assembly v. Ludington & N R Co. 222 Mich 389,
596; 194 NW 562 (1923). Finally, a preliminary
injunction should not be issued where the party seeking
it has an adequate remedy at law. Van Buren School
Dist. supra, p 16." See also Council 25, AFSCME v.
Wavne Countv, 136 Mich App 21, 23-26; 355 NW2d 624
(1984). '

Gelpam is the only party that'héglabhé’ahything to halt
the‘pluﬁe of 1544dioxané. Oof its own ?o;ition, without any
- assistance from the DNR, Gelman has made substantial efforts

to renove the i;4-dioxane from the aguifers. The DNR has
dens ncthing, They hé?e been.at neetings wherein Gelman has
tried to formulate a successful plan to halt and eliminate
the plume of 1,4-dioxane. <Yet, the DNR has done nothing.
Thev, incredibly enough, would not allow their agents to
either approve or disapprove any formulation of any plan to

dissipate the plume. The DNR has, in fact, hindered Gelman

from remoeving the contaminated 1,4-dioxane from the aquifers.

'As the DNR has done nothing té halt the onward movement of
the plume of 1,4-dioxane and as they have permitted the
contaminants to enter into the soil, the Court will not issue
a preliminary injunction.

As the State is primarily at fault, the Court believes

that the State would be much better off submitting a plan to
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eliminate 1,4-dioxane from the aquifers to this Court rather
than continuing extensive litigation. The pecple ofA
Washtenaw County are not being well served by prolcnged
- litigation while the plumes of l,4~§ioxane continue to expand
to tl‘xe west and north.

The Moticon for Preliminary unction is denied.

A I=<

gflck J. Codlin (P12126)
Cifcuit Judge
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"MICHIGAN NATURAL RESQURCES COMMISSION,

N : File No.
B “j .

, STATE OF MICHIGAM
IN THE CIRCUIT COURT FOR THEE COUNTY OF WASHTENAW

FRANK J. XELLEY, Attorney General
for the State of Michigan, ex ral,

AT 50 e
MICHIGAN WATER RESOURCES COMMISSION, .
cand MICHIGAN DEPARTMENT OF HATURAL

. RESQURCES,

Plaintiffs,
88-34734~CE

. Honcrabkle Patrick J. Conlin
GELMAN SCIENCES, INC.,
4 Michigan corporation,

Defendant.

Rohert P. Relchel {FSlS?S}
Assistant Attorneys General

David H. Fink (PI8233)
Alan D. Wasserman (P39509)

Environmental Protecticn Division Cooper, Fink & Zausmer, P.C.

P.0. Box 30212 31700 Middlebelt Hoad
x\m?ansing, MI 48949 Suite 150 .

Telephone: (517} 3737780 Farmington Bills, MI 434518

Telephone: (313} 851-4111
Attorneys for Defendant

Attorneys for Plaintiff

CONSENT JUDGMENT

The Parties enter this Consent Judgment in rsceognition
of, and with the intention of, Ffurtherance of the public interest
by {1) addressing envirenmantéi concerns railsed in Plaintiffs’
Complaint; (2} sxpediting remedial action at the Site; and {3}
avoiding further litigation concerning matters covered by this
Consent Judgment. The Parties agree to be bound by the terms

of this Consent Judgment and stipulate to its entry by the Court.

EXHIBIT 136

Appellant's Appendix 030

Nd T¥7:S2'S T202/7/0T OSN Ad AIAIF03Y



{

i g

By

§1

The Parties rascognize that this Consent Judgment is a
compromise of disputed claims. By entering inte this Consent
Judgment, Defendant does not admit any of the allegations of
the Complaint, does not admit any fault or liability under any
statutory or common law, and does not walve any rights, claims,
or defenses with respsct to any person, including the Stats of
Michigan, its agencies, and employees, except as otherwise
provided hersin. By entering into this Consent Judgment,
plaintiffs do not admit the validity or factual basis of any of
the defenses asserted by Defendant, do not admit the wvalidity of
any factual or lesgal determinations previcusly made by the Court
in this matter, and do not walve any rights with respect to any
peiscn, including Defendant, except as stherwise provided herein.
The Parties agree, and the Court by entering this Judgment finds,
that the terms and conditions of the Judgment are reascnable,
adequately resclve the environmental issues covered by the

Judgment, and properly protect the public interest.

NCW, THEREFORE, upon the consent of the Parties, by

thelr attorneys, it is hereby ORDERED and ADJUDGED:

I. JURISDICTION

A. This Court has jurisdiction over the subjsct matter
of this action. This Court also has personal jurisdiction over

the Defendant.
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B. This Court shall retain jurisdiction over the
Parties and the subject matter of this action te enforce this

Judgment and to resolve disputes arising under the Judgment.

IX. PARTIES BOURD

This Consent Judgment applies to, is binding upon,
and inures to the benefit of Plaintiffs, Defendant, and their

successors and assigns.

IIXZ. DREFINITICHS

Whenever the terms listed below are used in this
Consent Judgment or the Attachments which are appendsd hereto,

the following definitions shall apply:

A. "Consent Judgment® or "Judgment” shall mean this
Consent Judgment and all Attachments appended herste. All
ttachments to this Consent Judgment are incorperated herein

and made enforveable parts of this Consent Judgment.

B. ”"Day” shall mean a calendar day unless expressly
stated Lo be a working day. “Working Day” shall mean a day other
.than & Saﬂugdgy, Sunday, or a.State legal holiday. In computing
any period of time under this Consent Judgment, where the last
day would fall on a Saturday, Sumday,4¢r State legal holiday,

the pericd shall run until the end of the next working day.

......
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C. “Defendant” shall mean Gelman Sciences, Inc.

0. “Bvergreen Subdivision Area® shall mean the
residential subdivision generally located north of I-%4 and
hetween Wagner and Maple Roads, bounded on the west by Rose
Street, on the north by Dexter Rcad, and on the soyth and

gast by Valley Drive.
E. "Gelman® or "G3I” shall mean Gelman Sciences, Inc.

F. "GSI Property” shall mean the real property
described in Attachment A, currently owned and operated by

GSI in Scio Teownship, Michigan.

G. “Groundwater Ccntamination™ or “Groundwater
Contaminant™ shall mean 1,4-dioxane in groundwater at a
concentration in excess of 3 micrograms per liter {"ug/l™)
determined by the sampling and analytical method{s) described

in Attachment B.

H. T"MDNR™ shall mean the Michigan Department of Natural

Rescources.
I. "Parties” shall mean Plaintiffs and Defendant.

J.- “Blaintiffs”® shall mean Frank J. Xelley, Attorney
General of the State of Michigan, =x vel, Michigan Natural
Resources Commission, Michigan Water Resources Commission,

and Michigan Department of Natural Resocurces.

Qe
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K. “Redskin Well®” means the purge well currently

located on the Redskin Industries property.

L. “Remedial Action” or “Remediation” shall mean
removal, treatment, and proper disposal of groundwater and soll
contaminants pursuant to the terms and conditions of this Consent

Judgment and work plans approved by the MDNR under this Judgment.

M. “Site” shall mean the G3I Property and other areas
affected by the migration of groundwater contamination emanating

from the GSI Praperty.

N. "Soil Contaminatien® or “"Soil Contaminant™ shall
mean 1,4-dioxane in sell at a concentration in excess of 60
ug/kg, as determined by the sampling and analytical method(s)
described in Attachment €, or other higher concentration limit

derived by means consistent with Mich Admin Code R 293.3711(2)

or R 2199.5717.

0. ‘"Spray Irrigation Fisld" shall mean that srea of the
GSI site formeriy used for spray irrigation of treated process

wastewater, as depicted on the map included as Attachment D.

P. "Unit C3 Aquifer™ means the aguifer identified as

the €3 Unit in reports prepared for Defendant by Keck Consulting.
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IV. IMPLEMENTATION OF REMEDIAL ARCTION BY DEFENDANT

Defendant shall implement the Remedial Action to address
groundwater and soil contamination at, and emanating from, the
G3I Property in accordance with (1) the terms and conditions of
this Consent Judgment; and (2) work plans approved by the MDNR

pursuant to this Consent Judgment.

V., GROUNDWATER REMEDIATION

Defendant shall design, install, operate, and maintain
the systems described below to remove, to treat (as reguirasd:},
and to dispose properly of contaminated gr@mndwéter@ The
cbjectives of these systems shall be to contain the plumes of
groundwater coantamination emanating from the G3I Properiy as
described below and te extract the contaminated groundwater from
the aquifers at designated locations for trsatment (as reguired)
and disposal. Desfendant alse shall implement a menitoring

program to verify the effectiveness of these systems.

A. Everyrsen Subdivigion Area Svstem
(hereinafter "Evergreen System”}

1. Objectives. The objsctives of this system shall
be: (a) to intercept and contain the leading sdge of the plume
of groundwater contamination detected in the vicinity of the

Evergreen Subdivision area; (b} to remove the contaminated

wsaman

Appellant's Appendix 035

Wd T¥7:S2'S T202/7/0T OSIN Ad AIAIF03Y



-

......

groundwater from the affected aguifer; and {c} to remove all
groundwater contaminants from the affected agquifer or upgradient
agquifers within the Site that is not otherwise removed by the

Core System provided in Section V.B. cor the GSI Propsrty

Remediation Systems provided in Section VI.

2. Investigation and Design of System.
a. Pump Test Report. Defendant has constructed
a purge/test well in the Evergreen Subdivision and conducted a
pump tast. No later than five days after entry of this Censent
Judgment, Defendant shall submit %o MDNR a report showing the
well construction details and containing pump test and agquifer

performance data.

b. Treatment Egquipment. Within five days
after entry of this Consent Judgment, Defendant shall submit
to MDNR specifications for egquipment for the treatment of
purged groundwater using ultravielet light and oxidating agesntls
sufficient to remove 1,4-~dicxane from goundwater to levels of
3 ug/l or lower. Defendant shall corder such squipment within

ten days after receiving approval from MDNR.

<. Obtaining Authorization for Groundwatsr
Reinjection. Within 90 days after éntry of the Consent Judgment,
Defendant shall do one of the follewing: (i) submit a complete
application to the Water Resocurces Commission for a groundwater

discharge permit or permit exemption to avthorize the reinjection
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of purged, treated groundwater from the Evergreen System; or (i1}
submit a plan to MDNR for reinjection of purged, treated ground-
water from the Evergreen System that will assure compliance with
and be authorized by the generic Exemption for Groundwater
Remaediation Activites issued by the Water Resources Commission

on August 30, 1922.

d. Work Plan. Within 80 days after entry of
the Consent Judgment, Defendant shall submit to MONR for its
review and approval a work plan for continued investigation of
the Evergreen Subdivision and design of the Evergreen System.’

t a minimum, the work plan shall include, without limitation,
installation of at least one purge well and associated
observation waell{s} and a schedule for implsmenting the work
plan. The work plan shall specify the treatment and disposal
options to be used for the Evergreen System as described in
Secticn V.A.5. The existing test/purgs well can be incorporated

into the work plan if agpropriate.

3. Implementaticn., Within 14 days after receipt of
the MDNR‘s written approval of the work plan described in Section
V.A.2., Defendant shall implement the work plan. Defendant shall
submit the follewing to MDHR aécording to the approved time
schedule: (a} the completed Evergresn System design; {b) a
schedule for implementing the design; (é} an operation and
maintenance plan for the Evergreen System; and {d) an effesctive-

ness monitoring plan.
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4. Operation and Malntenance. Upon approval of the
Evergreen System design b§ the MONR, Pefendant shall install the
Evergreen System according te the approved schedule and thereafter,
excapt for temporary shutdewns pursuant to Sectlion V.A.8. of this
Censent Judgement, continuously operate and maintaln the System
according to the approved plans until Defendant is authorizad fo

terminate purge well operaticns pursuant to Section V.0,

5. Treatment and Disposal. Groundwater extracted
by the purge well{s) in the Evergreen System shall be tresated
as necessary using ultravislet light and oxidizing agents
and dispeosed of in aceordance with the Evergeen. System design
approved by the MUNR. The options for such disposal are the

fcliowing:

a. Groundwater Discharge. The purged ground-
water shall be treated to rsduce 1,4-dioxane concentrations to
the level regquired by the Water Rescurces Commisszion, and
discharged to groundwaters in the vicinity of the Evergreen
Subdivision in compliance with the permit or exemption authorizing

such discharge referred to in Section V.A.2.c.

b. Sanitary Sewer Discharge. Use of the

sanitary sews

-

iy

leading te the Ann Arbor Wastewater Treatment
Pilant is conditioned upon approval of the City of Aan Arbor,
If discharge is made to the sanitary sewer, the Evergreen System

shall be operated and meonitored in compliance with the terms
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and conditions of the Industrial User s Permit to be issued

by the City of Ann aArbor, a copy of which is attached hereio as
&ttachﬁant G, and any subseguent written amendment of that Permit
made by the City of Ann Arbor. The terms and conditions of the
Permit and any subseqguent amendment shall be directly enforceable
by the MDNR against Gelman as requirements of this Consent

Judgment .

<. Storm Drain Discharge. Use of the storm
drain is conditioned upon approval of such use by the City of
Ann Arbor and the Allen Creek Drainage District. Discharge to
the Huron River wia the Ann Arbor stormwaber system shall be

n accorvdance with NPDES Permit No. MI-008453 and coonditions

)

reguired by the City and the Drainage District. If the storm
drain is to be used for disposal, ne later than 21 days after
permission is granted by the Clty and the Drainage District to

use the storm drain for continucus disposal of purged ground-
water, Defsndant shall submit to MDNR, the City <f Ann Arbor,

and the Urainage Distriét for their review and approval a protocol
under which the purge system shall be temporarily shut down: (i}

for malntenance of the storm drain; and (ii} during storm sevents

to assure that the stormwater system retains adeguate capacits

3.

to handle run-off created during such events. The purge system
shall be cperated in accordance with the approved protccol for

temporary shutdown.
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6. Monitoring Plan. Defendant shall implement
the approved monitoring plan reguired by Section V.3&.3.d. The
monitoring plan shall include collection of data to measure the
effactiveness of the System in: {a} hydraulically containing
groundwater ccntaminat@an; {b) removing groundwater contaminants
from the aquifer; and (¢} complying with applicable limitations
on the discharge of the purged groundwater. The monitoring plan

shall be continued until terminated pursuant to Section V.E.

B. Core Area Sygiem
{hereinafter "Core System”)

1. Objectives. For purposes of the Consenit

Judgment, the “"Core Area” means that portion of the Unit C3

(V11
<

aguifer containing l,4~dioxane in a concentration exceaeding

L

ug/l. The obiectives of the Core System are to intercept an
contain the migration of groundwater from the Core Area and
remave contaminated groundwater from the Core Area until the
terminaticn criterion for the Core System in Seztion V.D.1.
is satisfied. The Core System shall alsc prevent the discharge

of contaminated groundwater ints the Honey Creek Tributary in

n excess of a

fote

concentrations in excess of 1300 ug/l or
concantration which would cause groundwater contamination at
any location along or adjacent to the entire length of Honey

Creek or the Honey Creek Tributary.

e
fomit
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2. Evaluation of Groundwater Reinjection Alternative.

No later than 35 days after entry of the Consent Judgment, Defendant

will complete and submit to MDNR a report on a pilot taest for the
treatment system using ultraviolet light and oxidizing agent(s)
to be used for trsatment of exiracted groundwater prior to
reinjection. Mo later than %0 days after entry of this Conse
Judgment, Defsndant may apply to the Michigan Water Resources

Commission for autheorization for Defendant to reinject freated

&

groundwater extracted from the Core Arsa. reinjection program

shall consist of the follewing: ({a) installation of a series of
purge wells that will control groundwater flow as described
Secticon V.B.1l. and extract watsr from the Core éxe& tae be treated
and reinjected; (b} the svshem descuribed in the application shall
include a groundwater treatment system using ultraviclet light
and oxidizing agent{s) to reduce l,4-dloxane concentrations in
the purged groundwater te the level regquired fer a discharge by
the Water Rescurces Commission; (<) the discharge level for 1,4-
dioxane in groundwater to be reinjected in the Core Area shall be
aestablished based upen performance of further tests by Defendant

o

wn the treatment technolegy and shall in any event be less Lthan

80 ug/l.

3.  Groundwater Relinijection. Defendant shall,
no later than 120 days after entry of this Consent Judgment:
{a} select, veriiy, and calibrate a model for the groundwatex

reinjection system; {b) prepare a2 final report on the model;

it
tnd
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and {c) submit to MDNR for review and approval the final report
on the model, Defendant’s proposed final design for the Core
System, 8 schedule for implementing the design, an operation and
maintenance plan for the system, and an effectiveness monitoring

plan for the system.

The Groundwater Relnjectlion System, including the
discharge level for l,4-dioxans, shall be subiject to the final
approval of the Water Resources Commission and the MUDNR. At a
minimum, the System shall be designed and operated sc as to
ensure that: (a} the purged grmumdwatef iz reinjected only *
into portions of the aguifer({s) where groundwatsr contamination
is already present; {b) the concentration of 1,4~dicxane in

the aguifer{s)

i..o
7
o
o)
(a1

increasad; and (o) the areal extent of

groundwater contamination is not increased.

4. Surface Water Discharge Alternative. In the
event that Defendant elects not to proceed with groundwater

reinjection as provided in Section ¥.B.2., or in the event

3

efzudant is denied permission to install such a system, no later
than 20 days after the election or denial, Defendant shall subamit

to the MONR for

s

ts review and~a§§rcval Defaendant’s proposed
final design of the Core System, a schedule for implementing the
design, an operation and maintenance plan for the System, and an
effectiveness monitoring plaa for the System. The Core System

shall include groundwater purge wells as necessary to meet the
)

13
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ohiectives described in Section V.B.1. The Core System alsc
shall include a treatment system using ultraviclet light and
oxidizing agent{s) te reduce 1,4-dioxane concentrations in

the purged groundwater to the levels regquired for a discharge
described below and facilities for discharging the trezated water
into local surface waters or sanitary sewer line{s}. Discharge
to local surface waters shall be in accordance with NEDES Permit
Mo, MI-008453 and any subseguent amendment of that Permit. Use

of the sanitary sewer ls conditioned upen and subiject to an

i

Industrial Users Permit to be obtained from either the City

af Ann Arbor or Scie Township, as required by law. If discharge
is made to the sanitary sewer, the Care T:eatmenﬁ System shall
be cperated and monitored to assurs compliance with the terms
and conditieons of the required Industrial User’s Permit and any
subsaquent amendment of that permit. The terms and conditions
of the Permit and any subseguent amendment shall be directly
enforceable by the MDNR against Gelman as raquirements of this

Consent Judgment.

%. Implementation of Program. Upon approval by
the MDNR, Defendant shall install the Core System according to
the approved schedule and thereafter continucusly operate and
maintain the System according to the approved plans unbtil
lDefendant ils authorized to terminate operation pursuant to
Section V.D. Defendant may, thereafter and at its cption,

continug purge operations as provided in this Sectiosn.

14
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. Monitoring Plan. Defendant shall implement the
approved monltoring plan required by Section V.B. The monitoring
plan shall include collection of data to demonstrate the effec-
tiveness of the Cors System in: (a) hydraunlically containing the
Core Area; (b
and {¢) complying with applicable limitations on the discharge of
the purged groundwater. The monitering plan shall be continued

until terminated pursuant to Section V.E.

C. HWestern Plume Svatenm
{hereinafter “Westarn System”)

1. OChijectives. The cbjectives of the Western
System are: {a} to contain downgradient migration of any
plume{s} of @xaunﬁwater contamination emanating from the G3I
Property that are located cutside the Core Area and to the
northwest, west, or soubhwest of the GS8I facility; (b) to remove
groundwatesr contaminants from the affected aquifer{s}; and (<)
to remove all groundwater contaminants from the affscted agquifer
cor upgradient aguifers within the Site that are not otherwise
removed by the Core System provided in Section V.B. or the GEI

Property Remediation Systems provided in Section IV.

- ~

2. Design of System. The Western System shall
include a seriss of groundwater test/purge wells placed and
cperated so as to create overlapping capture zones preventing the

downgradient migration of groundwater contaminants. The System

et
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also may incorporate one or more existing artesian wells with
averlapping capture zones preventing the downgradient migration
of groundwater costaminants. The System also may incorporate
one or more existing artesian wells with overlapping capture
zones to prevent the deowngradient migration of groundwater
contaminated with l,4-dioxanse. Defendant shall apply for
agther;zatlan to reinject purged groundwater or for a permit

for discharge of the purged zroundwater into the Honey Cresk

1if facilitiess are constructed for such discharge as part of the
Western Syste The Western System shall also include facilities
for treating purged groundwatsr as necessary to meet applicable
permit requirements and facilities for menithin§ the effectiveness

of the System.

3. Remedial Investigation. Mo later than 60 days
after the effective date of this Consent Judgment, Defendant
shall submit to the MDHNR for its review and approval a work plan
for remedial lnvestigation and design of the Western System and
a schedule for implementing the work plan. The work plan shall
include plans for installation of a series of test/purge wells,

conduct of an agquifer performance test{s}, groundwater meonltoring

operations and maintenance plan, and system design.

4. Implesmentation of Remedial Investigation
Cefendant shall implement the approved work plan according

te the approved schedule.

Nd T¥7:S2'S T202/7/0T DS Ad AIAIFO3H
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5. Installation of System. Upon approval by the
MDNR, Defendant shall install the Western System and thereafter
continususly cperate and mainbtain the. system according to the
approved plans and schedules until Defendant is authorized ho
terminate operation pursuant to Section V.D. of this Consent

Judgment.

By

§. Monitoring. Defendant shall implement the
approved monitoring plan to verify the affectiveness of the

ection V.C.l. Ths

i

Western Systam in meeting the objectives of
monitering plan shall include collesction of data to demonstrate
the effectiveness of the Western System in: ({a) hydraulically
contalning groundwater contamination; (b)) removing groundwaber

contaminants frem the aquifer; and (¢} complying with applicable

limitations on the discharge of the purged groundwater. The

monitoring program shall be continued untll terminated pursuant

o Section V.E.

D. Termination Of Groundwater Purge Svstems Operation

1. Ewvergreen System. Except as otherwise provided
pursuant to Section V.D.2., Defendant shall continue to operats

the EBvergreen System reguired under this Consent Judgment until

six cunsecutive monthly tests of samples from the purge well(s)

and asscciated monitoring well{s), inﬁiﬁdinq all upgradisnt

monitoring wells in the Core Area, fail to detect the presence

[ 2ad
d
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of 1,4~dioxane in groundwater at a concentration which exceeds

3 ug!’l <

Western System. Except ag otherwise provided
pursuant to Section V.D.2., Defendant shall continue to operate
the Western System required under this Consent Judgment until

L{s)

?«4

3ix consecutive monthly tests of samples from the purge we
and asscocliated monitoring well{s}, including all upgradient
monitoring wells in the Core Area, fall to detsct the presence

~dicxane in groundwatsar at a concentration which excesds

ystem. Except as otherwise provided

&
93]

Cor
pursuant to Section V.D.2, Defendant shall continue to operats
the Core System required under this Consent Judgment until six
consecutlive monthiy tests of samples from the purge well{s)
and asscoclated monitoring well(s) fail to detect the presence

cf l,4-dioxane in groundwater at a concentration which exceeds

60 vg/l if the Groundwater Reinjection Alternative is selscted,
or 500 ug/l if Surface Wabter Discharge Alternative is selected.

2. The termination criteria provided in Section V.D.1.
may he moedified as fallows:
a. At any time two years after entry of this

Consent Judgment, Defendant may propose to the MDNR

that the termination criteria be modified based upon

elther or bhoth of the following:

ig

Appellant's Appendix 047

Wd T¥7:S2'S T202/7/0T OSIN Ad AIAIFD03Y



i. a change in legally applicable or
relevant and appropriate regulatery criteria since
the entry ©f this Consent Judgment; for purposes of
this subparagraph, “regulatory criteria” shall mean
any promulgated standard criterion or limitation
under federal or state environmental law
specifically applicable to 1,4~dioxane; or

il. scientific evidence newly releassd
since the eantry of this Consent Judgment, which,
in combination with the existing scilezatific
evidence, establishes that different termination
criteria for 1,4-~dioxane are apgxoﬁfiaﬁa and will
assure protection of public health, safety, welfare,
the enviromment, and natural rescurces.

b. Defendant shall submit any such proposal
in writing, together with supperting documentation,
to the MDNR for review.

c. If the Partles agree to a proposed
modification, the agreasment shall be made by
written Stipulation filsd with the Court pursuant
to Section XXIV of this Judgment.

d. ILf MDNR disapproves the proposed modification,
Defendant may inveoke the Dispute Resclution
pracedures contalned in Ssection XVI of thisz Consent

Judgment. Alternatlively, if MDNR disapproves a

ig
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proposed modification, Defendant and Plaiantiffs
may agree to resolve the dispute pursuant te

subparagraph V.D.3.

3. If the parties do not agrse to a proposed
moedification, Befendaﬁt and Plaintiffs may prepare a list of
the items of difference to be submitted to a scientific advisory
panel for review and racommendations. The sclentific advisory
panel shall be comprised of three persons with scientific
expertise in the discipline(s) relevant to the items of

ifference. No member of the panel may be a person who has Been

£

employed or retained by either party, except persons cempensated
soclely for providing peer rasview of the Hartung Report, in
connection with the subject of this litigation.

a. If this procedure is invoked, each party

shall, within 14 days, sslect one member cof the

panel. Those two members of the panel shall sslect
the third mewmber. Defendant shall, within 28 davs

fu

after this procedure is invoked, establish a fund
of at least 310,000,.00, from which each membsr of
the panel shall be paid reasonable compensation
for their services, including actual and necessary
expenses. If the parties do not agree concerning

the gualifications, eligibility, or compensation

]

of panel members, they may invoke the Disputs

Resolution procedures contained in Section XVI

of this Consent Judgment.

20
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b. Within a reasonable periocd of time after
selection of all panel members, the panel shall
confer and establish a schedule for aceceptance of
submissions from the parties completing review and
making recommendations on the items of difference.

¢. The sclentifie advisory panel shall maks its
recommendations concerning resclution of the items
of difference to the parties. If both parties
accapt those recommendations, the termination
criteria shall be modified in accerdance with such
recommendations. If the parties disagree with the
recommendations, the MDNR's proposed resoclution of
the disputs shall be £ipal unlags Defendant invokes
the procesdures for judicial Dispute Resclution as
provided in Section XVI of the éudgmentw The
racommendation of the scientific advisory panel
and any related decuments shall be submitted to
the Court as part of the record to be considered

by the Court in reselving the dispute.

4. WNetification of Termination. At least 30 days prior
to the dates Defendant proposes to terminats coperation of a purge
well pursuant to the criteria established in subparagraph V.D.1.,
or a modified criterion established through subparagraph V.D.2.,
Defendant shall send written notice to the MDNR identifying the
proposed action and the test data demonstrating compliance with

the termination criterion.

41
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5. Termination. Within 30 days after the MDNR’s
receipt of the notice and supporting documentation, the MDNR
shall approve or disapprove the proposed termination in writing.
Defendant may terminate operation of the well system{s) in
guestion upon: (a) receipt of written notice of approval from
the MDNR; or (b} receipt of notice of a final decision approving
termination pursuant to dispute resclution procedures of Section

XVI of the Consent Judgment.

E. Post-Termination Monitoring

1. For systems with a termination criterion of 3
ug/l, for a perisd of five years after cessation of operation of
any purge well, Defendant shall continue monitoering of the purge
well and/or associated monitoring wells, in accordance with the
approved monitoring plan, teo verify that the concentration of

l,4~dioxane in the groundwater does not exceed the termination

[¢]

riterion. If such post-termination menitoring reveals the
prasence of 1,4-dioxane in excess of the termination criterion,
Defendant shall immediately notify the MDNR and shall collect
a second sample within 14 days of such finding. If the second
sample confirms the pressnce of 1,4-dloxane in excess of the
termination criterion:

a. if the confirmed concentrations are in
excess of 6 ug/l, Defendant shall restart the

assoclated purge well system; or

22
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b. if the confirmed concentrations are between
3 ug/l and 6 ug/l, Defendant may continue to monitor
the wall bi-weekly for two months without restart
of the associated purge well. At the end of the
monitoring pericd, 1f concentrations in the
menitoring well meet the termination eriterion
of 3 ug/l, Defendant shall continue to monitor
as reguired hy the approved monitoring program;
if concentrations do not meet the termination
criterion, Defendant shall restart the assoclated

purge well,

2. For all other groundwater systems, for a
period of five years after ceasing cperation of any purge well,
Defendant shall continue monitoring of the purge well and/or
asscciated monitoring wells, in accordance with the approved
monitoring plan, to verify that the conceatration of l,4-dioxane
in the groundwater dces not exceed the termination criterion.

If such post~termination monitoring reveals the presence of
l,d-dioxane in excess of the termination criterion, Defendant
shall immediately notify MDNR and shall collect a second sample
within 14 days of such findingl If any two consecutive samples
are found at or above the termination criterion, Defendant shall

immediately restart the purge well system.

23
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VI. GSI PROPERTY REMEDIATION

pefendant shall design, install, operate, and maintain
the systems described below to control, remove, and treat {as
regquired} soil contamination at the GSI Property. The overall

ohjective of these systems shall be to: (1) prevent the

migratien of 1,4~dioxane from contaminated solls into any aguifer

in concentrations that cause groundwater contamination; {2} to

prevent wventing of groundwater contamipation into Honey (reek

Tributary; and {3} to prevent venting of groundwater contamination

to Third Sister Lake. Defendant also shall implement a

monitoring plan to verify the effectiveness of these systems.

A. Marshy Area System
{hereinafter "Marshy Area System”)

1. Cbiectives. The objectives of this System
are to: {a} remove centaminated groundwater from the Marshy
Area located north of férmer Ponds I and II; (b)) reduce the
migration of contaminated groundwater from the Marshy Area into
other agquifers; and («) to prevent the discharge of contaminated
§:oundwata: from the Marshy Area into the Honey Cresk Tributary
in concentrations in excess of. 100 ug/l or in excess of a
concentration which would cause groundwater contamination aleong
or adjacent to the entire length of Honey Creek or Honey Creek

ributary.

24
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2. Design. No later than 130 days after the
effective date, Defendant shall submit its proposed design
of the Marshy Area System a schedule for implementing the
design, an operation and maintenance plan for the System,
and an sffectiveness monitoring planm to MDNR for its review

and approval.

~

3. Treatment and Risposal. The Marshy Area Systenm
shall include: (a} facilities for the collection of contaminated
groundwater {either an interceptor trench or sumps}f (b
facilities for dispoesing of the contaminated groundwater
{including disposal to local surface waters in accordance with
NPDES Permit MI-008433, Defendant’s deep well, or in any other
manner approved by MDNR and/or the Water Rescurces Commission);
and {c} if the water is to be discharged to the sanitary sewer
for ultimate disposal at the City of Ann Arbor Wastewater
reatment Plant, treatment facilities to ensurxe that discharge
to the sanitary sewer complies with the terms and conditions
of the Industrial User‘s Permit authorizing such dischargs,
and any subsequent amendment to that Permit. The terms and
conditions of the Permit and any subseqguent amendment shall be
irectly enforceable by the MDNR against Gelman as requirements
of this Consent Judgment. Use of the sanitary sewer is
conditiconed on approval of the City of Ann Arbor and Scio

Township.
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4. Installation and Operation. Upon approval by
the MDNR, Defendant shall install the Marshy Aresa System and
thereafter continuously operate and wmaintain the System according
to the approved plans until it is authorized to shut dewn the

System pursuant to Section VI.D, of this Consent Judgment.

5. Monitoring. Defendant shall implement the
approved monitoring plan to verify the effectiveness of the
Marshy Area Systam in meeting the requirements of this Remedial
Action Consent Judgment. The monitering plan shall be continued
until terminated pursuant to Section VI.D. of this Consent

Judgment.

Nd T¥7:S2'S T202/7/0T OSN Ad AIAIFD03Y

8. Spray Irrigation Field

1. Objectives. The objectives of this program
shall be to meet the overall objective of Secticn VI upen
cempletion of the program and to prevent the discharge of

groundwater contamination inte Third Sister Lake.

2. Remedial Investigation. Defendant shall, no
later than 180 days after the sffective date, submit to MDNR for
review and approval a work plan for determining the distribution
of soll contamination in the former spray irrigation area. Soil
characteristics for the area may be extrapolated from results of

samples taken from representative spray head locations.

28
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3. Soil Flushing System. Defendant shall, no later
than 240 days after the sffective date, submit toe MDNR for review
and approval a work plan for the installation of a system to f£lush
the former spray irrigation field with clean water to enhancs
removal of 1l,4~diexane from contaminated seils. The work plan
shall include Defendant’s proposed design of the system, a time
schedule for implementation of the system, an operating and

maintenance plan, and effectiveness monitoring plan.

4. Structures in the Spray Field. The feollowing
structures have been constructed cover porticns of the former
spray irrigation area: {a} the Defendant s warshouse; (&) the
parking area south of the Defendant’s warehouse; and (¢} the
parking lot between the Medical Device Division Building and
the Defendant’s warehouse. These structures are identified
in Attachment D. With respect to these structurss, during such
time as they are kept in good maintenance and repalr, the scils
beneath such structures need not be sampled nor directly
addressed in the soils systems remediation plan. In the event
that the structures are not kept in good maintenance or repalr,
or are scheduled to be replaced or demclished, Defendant shall
notify MDNR of such a circumstance, and take the following

actions:
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a. Defendant shall, within 21 days after
notification, submit to MDNR for approval a work
plan for investigating the extent of contamination
{(if any) of the soils beneath the structure, along
7ith a schedule for implementation of the work plan.
b. Within 14 days after approval of the work
plan by MDNR, Defendant shall implement the work
plan and submit a report ¢f the results te MDHR
within the time specified in the approved schedule.

<. If soil contamination is identified in any

of the a

by

eas investigated, Defandant shall submit,

el

together with the report required iﬁ Section
VI.B.4.b., a remediation plan for that area that
provides for induced flushing of contaminants
from the impacted ssils. The plan shall include
a propesed schedule for implementation. The
remediation system shall be installed, operated,

and terminated in accordance with the approved plan.

5. ZInstallaticn, Operation, and Menitoring. Upcon
approval by MDNR, Defendant shall install, operate, maintain, and
monitor the Spray Irrigation Field System in accordance with the
approved plans and the terminaticon criteria established in

Section VI.D.
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C. Soils System

1. Objectives. The objectives of this program are
ta:s {a} evaluate the feasibility and effsctiveness of avallable
ophtions for remediation of identified source areas; (b} design
and loplement remedial systems to achleve the overall objectives

of Section VI; and (o) verify the effectiveness of those systems.

2. Soils Remediation Plan. Defendant shall, no
later than 210 days after the effective date, submit to MDNR
for review and approval a soils remediation plan for addressing
identified areas of s0il centamination. The areas to be ”
addressed include the burn pit; the former Pond I arsa; the
former Pond II area; the former Lift Station area; and Pond IIX.
Thess areas are depicted on Attachment E. As part ¢f the
remedi&ticn pian, Defendant may make a demonstration that with

respect to any of these areas, cleanup to a level established

under Mich Adm Code R 289.5717 {"Type C"} is appropriate by

addressing the factors set forth in Mich Adm Code R 29%.5717(3%.

Defendant’s proposal for the prefsrred rem@d;al alternative(s)

to be implemented to address each area of soll contamination
shall be identified in the solls remediation plan. The proposed
remedial alternative(s) to be implemented must attain the overall
objectives of Section VI. Based upon their review, the MDNR
shall either: (a) approve Defendant‘s proposed remedial

alternative(s); or (b) disapprove the proposed remedial
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alternative(s) and select the other remedial alternative(s) to
be implemented. A decision by MDNR to disapprove Defendant s
remedial proposal is subject to Defendant’s rights under the

| Dispute Resclution provisions of Section XVI of the Consent

Judgment .

3. Design. Pefendant shall, neot later than 80 days
after: (a) the MDNR’s decision approving the proposed remedial
alternative(s); er (b} the final decisieon in Dispute Resolution
pursuant to Section XVI of the Consent Judgment; submit the
following to the MDNR for review and approval: Defendant’s
proposed design of each selected remedial system, a time schedule
for implementation of the system, an operating and maintenance

b

pian, and effesctiveness monitoring plan.

4. Installation, Operation, and Menitering. Upon
approval by MONR, Defendant shall install, operate, maintain,
and monitor the systems in accordance with the approved plans,
and the termination criteria established in Section VI.D. of

the Consent Judgment.

D. Termination Criteria for GSI Property Remediation

1. Remedial Systems Collecting or Extracting

Contaminated Groundwatey.
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a. Except as otherwise provided pursuant to
Section VI.D.1., Refendant shall continue to operate the Marshy
Area System and any groundwater remediation program developed
as part of the Soils S?stam required under this Consent Judgment
until six consecutive monthly tests of samples from the purge
wall{s} and associated monitoring well{s) fail to detect the
presence of l,4-dioxane in groundwater at a concentration at ox
above 500 ug/l. Netwithstanding this criterion, Defendant shall
continue to operate the portions of the such systems necessary o
assure that contaminated groundwater dees not wvant into surface
waters in concentrations in excess of 100 ug/l until such time
as Defendant demonstrates to Plaintiff that venﬁimg in excess of

100 ug/l is not cccourring from the Marshy Areas or Solls Systems

‘and Defendant demonstrates that venting into surface waters will

net cause groundwater contamination along or adjacent to the
entire length of Honey Creek or the Honey Creek Tributary.
These Systems shall alsoc be subject to the same post-shutdown
monitoring and rastart reguirements as those Systems described

in Zection V.E.

b. Except as otherwise provided pursuant to
Section VI.D.J., Defendant shall continue to operate the purge
wells for the Spray Irvigation Field System until six consecutive
menthly tests of samples from the purge well{s} fail to detect
the presence of 1,4-dioxane in groundwatsr at a concentration

at or above 300 ug/l. Notwithstanding this criterion, Defendant
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shall continue to operate such purge wells as necessary to assure

that contaminated groundwater does not vent inteo Third Sister Lake.

These Systems shall also be subject to the same post-shutdown
monitoring and restart requirements as those Systems described

in Section V.E.

2. All Cther GSI Property Remedial Systems. Except
as provided in Section ¥I.D.3., sach GSI Property Remedial System
not subject to termination pursuant to Section VI.D.1l. shall be
operated until Defendant demonstrates, through cepresentative
soll sampling and analysis in accordance with the effectiveness
monitoring plan approved by the MDNR, that the concentration of
l;éwdimxang in soils in the area in question doss not exceed 80
ug/kg or other higher concentration derived by means consishtent

with Mich Admin Code R 299.5711{2) or R 299.5717.

3. The termination criteria provided in Section
VI.D. may be modified in the same manner as specified in Sections

V.0.2. and V.D.3.

4. At least 30 days prisr to the date Defendant
proposes to terminate operation of a system pursuant to Section
VI.D., Refendant shall send a written notice to the MDNR
identifying the proposed actisn and shall send test data

demonstrating compliance with the termination eriterion.
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5. Within 30 days after the MODNR‘s resceipt of
the written notice and supporting decumentation, the MDNR
shall approve or disapprove the proposed termination in writing.
Dafendant may terminate operation of the system{s) in guestion
upen: {a} rsceipt of written notice of approval from Plaintiffs;
or {b} if the Dispute Resclution procedures of Section XVI are

inveoked, receipt of a final decision pursuant to that Section.

VII. COMPLIANCE WITH OTHER LAWS AND PERMITS

A. DRefendant shall undertake all activitlies pursuant to
this Consent Judgment in accordance with the requirements of all

applicable laws, regulaticans, and permits.

B. Defendant shall apply for all permits necessary
for implementation of the Consent Judgment including, without
limitation, surface water discharge permit{s) and air discharge

permit({s).

€. Defendant shall imclude in all contracts entered
into by the Defendant for Remedial Action reguired under this
Consent Judgment (and shall require that any contracteor include
in all subcontract(s), a provision stating thabt such contractors
and subcontractors, including their agents and employvees, shall
perform all activities required by such contracts or subcontracts
in compliance with and all applicable laws, regulations, and
permits. Defendant shall provide a copy of relevant approved

workplans to any such contractor or subcontractor.
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D. The Parties agree to provide reasonable cocperation
and assistance to the Defendant in obhtaining necessary approvals
and permits for Remedial Action. Plaintiffs shall not
unreasonably withhold or delay any regquired approvals or permits
for Defendant’s performance of the Remedial Action. Plaintiffs
expressly acknowledge that one or mors of the followlng permits
and approvals may be necessary for Remedial Action:

1. ©NPDES Permit MNo. MI-008453,

2. An Air Permit for discharges of contaminants ©

O

2
[

the atmosphere for vapor extractian systems,
such