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INTERVENING PLAINTIFFS’ BRIEF IN OPPOSITION TO GELMAN’S MOTION
FOR RECONSIDERATION

Defendant Gelman Sciences, Inc. (“Gelman”) filed a motion for reconsideration of the
Court’s order scheduling a hearing on modification to the existing cleanup regime.! In its motion,
Gelman misleads the Court about the nature and history of judicial oversight m this case, raises
meritless due process arguments, falsely claims that possible EPA involvement would divest the
Court of jurisdiction (contrary to both law and the EPA’s own stated position?), and otherwise
attempts to obscure the relevant issues before the Court. As set forth below, Gelman’s arguments
have no basis in factor law. The Court should reject Gelman’s attempt to undermine the Court’s

authority and to set additional barriers to the effective remediation of the Gelman site.

1 The Court entered subsequent orders concerning the hearing and briefing schedule. The most recent

version of the scheduling order (the Fourth Amended Scheduling Order) was entered on January 27,
2021.

2 See Ex. A, EPA in Michigan: Gelman Science Frequently Asked Questions, No. 2 (“Even if EPA
pursues listing the Site on the NPL, EPA will not require that the State court litigation be ended, or the
terms of a Consent Judgment to be changed.”).



BACKGROUND

One of the principal driving forces for modifying the cleanup regime in effectin this case
was the State’s 2016 adoption of new stringent cleanup criteria for 14-dioxane, which reduced
allowable concentrations by more than an order of magnitude (e.g., from 85 ppb to 7.2 ppb for
groundwater to be used for residential drinking water; and from 2,800 ppb to 280 ppb for
groundwater venting to surface water).®> The State, Gelman and the Intervenors negotiated a
document to replace the existing amended Consent Judgment. When no more could be achieved
through negotiation, the negotiated revised Consent Judgment (the “Proposed Fourth CJ”) was
made public. Although the Proposed Fourth CJ was a significant improvement over what had been
previously negotiated between EGLE and Gelman, the Local Government Intervenors’ governing
bodies ultimately rejected the Proposed Fourth CJ as msufficient.

On November 19, 2020, this Court conducted a status conference with all attorneys of
record at which the Court was advised of the rejection of the Proposed Fourth CJ. Because it
was a status conference, no arguments were heard and no pleadings, testimony or evidence
was submitted. The Court did not issue any rulings for the record. Instead, the Court exercised
its broad and unquestionable authority to manage its docket by issuing a Scheduling Order that
set the hearings about which Gelman now complains. The Court described the purpose of the
hearings as an opportunity for the parties to present their position regarding terms desired and
appropriate to revise and supplement the existing cleanup regime, which could include changes to
provisions in the Proposed Fourth CJ. Tothat end, the Court created a fair and reasonable process

by requiring each party to present both the scientific and the legal support for its positions. Thus,

3 The cleanup criteria are often expressed interchangeably in terms of micrograms per liter (ug/L) or

parts per billion (ppb). For simplicity, the term ppb is used in this brief.



the purpose and scope of the hearing set by the Scheduling Order was limited to potential
modification of the existing cleanup regime, which all parties agree is appropriate in light of the
recent revisions to cleanup criteria. The hearing was not intended to address other issues, such as
the varied relief Intervenors would seek if they filed their complaints.

On January 7, 2021, 49 days after the Court issued the Scheduling Order, Gelman filed
its Motion for Reconsideration of the Scheduling Order now before the Court. Gelman did
not appeal the Scheduling Order to the Michigan Court of Appeals. Gelman did not seek
clarification of the Scheduling Order by motion or otherwise. Gelman did not file a motion to
set aside the Scheduling Order.

ARGUMENT

L The Court has broad inherent and equitable powers to enforce its own
directives and Gelman should be estopped from arguing otherwise.

Gelman’s brief tells a simplistic story of a two-party environmental consent judgment with
laissez-faire judicial oversight. Gelman also suggests that any remedial obligation mmposed at the
site was the product of the parties’ consent. The reality of this decades-long cleanup case tells a
very different story.

A. The parties frequently have called upon the Court to make rulings and
exercise its inherent powers where they have been unable to reach consent.

The current cleanup regime is governed by several orders and judgments—the Consent
Judgment entered October 26, 1992 (Ex. B*), the [First] Amendment to Consent Judgment dated
September 23, 1996 (Ex. C), the Second Amendment to Consent Judgment dated October 20, 1999
(Ex. D), the Third Amendment to Consent Judgment dated March 8, 2011 (Ex. E) (collectively

with the prior amendments and original Consent Judgment, “Third Amended CJ” or “Consent

4 Intervenors have not included in the applicable exhibits the attachments to the Consent Judgment or its
amendments. Those attachments are not material to the issues before the Court.



Judgment”), the Remediation and Enforcement Order (“REO”) dated July 17, 2000 (Ex. F), the
Opmion and Order Regarding Remediation of the Contammation of the “Unit E” Aquifer (“Unit
E Order”) dated December 17, 2004 (Ex. G), the Order Prohibiting Groundwater Use (“Prohibition
Zone Order”) dated May 17, 2005 (Ex. H), and the Stipulated Order Amending Previous
Remediation Orders dated March 8, 2011 (“Stipulated Order”) (Ex. I). None of the foregoing
Orders was entered as a consensual amendment to the Consent Judgment.

Over the history of this case, this Court has not hesitated to enter orders to supplement the
then-current consent judgment i order to account for changed circumstances or to better achieve
the consent judgment cleanup objectives. Similar to the procedure that Gelman currently
challenges, the Court entered the REO after briefing and three days of evidentiary hearings n order
to resolve a dispute between the parties. The Court ruled:

Based upon the evidence submitted, this Court is going to grant equitable relief in

the sense that the Court will use its equitable powers to enforce the consent

judgment to msure that dioxane levels in these water supplies is brought within

acceptable standards as soon as possible. Both sides m this dispute appear to need

the intervention of the Court to keep them moving toward this goal
Ex. F, p. 3.

The REO mposed significant additional obligations on Gelman with tight timeframes,
including submission of a detailed plan to reduce 14-dioxane in all affected water supplies below
legally acceptable levels within a maximum period of five years and increased extraction and

treatment. /d., p. 4-5. Even though Gelman did not consent to entry of the REO, Gelman notably

did not appeal the REO after it was entered.



Shortly after entry of the REO, the Court again had to resolve a significant dispute between
the parties, this time over how to handle Gelman’s discovery that 1,4-dioxane had migrated into a
deeper aquifer called “Unit E.” EGLE’ and Gelman disagreed over numerous issues, including
whether the Unit E contammation was subject to the Consent Judgment, the scope of the Court’s
review of EGLE’s determinations, and whether Gelman would be required to comply with EGLE’s
aquifer protection rules® and, if not, what conditions Gelman would need to satisfy.

EGLE msisted that waiver of the aquifer protection rules would require mstitutional
controls to prevent consumption of contamimnated groundwater. Gelman argued that the Court had
the power to enter an order achieving that purpose based on the Court’s inherent authority to
enforce its judgments and issue any order to fully execute its directives. Ex. J, Supp. Filing in
Support of Remedial Alternative, filed October 14, 2000, p. 5-6 (citing MCL 600.611, Cohen v
Cohen, 125 Mich App 206 (1983), and Spurling v Battista, 76 Mich App 350 (1977)).

After briefing and hearings, the Court entered the “Unit E Order”. Ex. G. The Court first
addressed the questions the parties had raised “about the applicability of the Consent Judgment to
Unit E, the responsibility of the Court to review [EGLE’s] actions, and the scope of the Court’s
role m this process.” Id., p. 3. The Court rejected Gelman’s argument that the Unit E plume was
not subject to the Consent Judgment and concluded that the Court “has the inherent and equitable
powers to enforce its judgment with all appropriate measures and sanctions as to Unit E
contamination.” 1d., p. 4. Over EGLE’s objection, the Court determined it had broad authority to

review EGLE’s actions and broad powers to assure the cleanup of 14-dioxane was achieved “as

> “EGLE” is used throughout this brief, in place of the department’s former names “MDEQ” or
“MDNRE”.

6 Simply stated, the aquifer protection rules require remediation of contamination in an aquifer down to

cleanup criteria and prohibit expansion of such contamination after the iitiation of cleanup. Mich
Admin R 299.3.



soon as possible.” /d.p. 4-5. The Court further ruled that it “has and ntends to exercise its imherent
powers to enforce its own directives.... It is going to take continued concerted actions by all of the
parties to remedy this expanding contamination. The Court is determined to exercise all of its
mherent, statutory, and equitable powers to assure that those actions take place as soon as
possible.” Id., p. 5.

The Court proceeded to address the dispute over the conditions EGLE demanded in
exchange for a waiver from the aquifer protection rules. One of those conditions was use of an
mstitutional control to restrict groundwater use. The Court adopted Gelman’s argument (and cited
Gelman’s case law) that the Court had the mherent, statutory, and equitable powers to issue an
order establishing an area where use of groundwater would be prohibited. /d.p. 5, 11. The Court
then entered the “Prohibition Zone Order” mn 2005. Ex. H.

B. A supplemental reme diation order is authorized and appropriate to address
changed circumstances.

As 1s evident from the history of this case, the current remedial regime for the Gelman
contamination is not a mere bilateral agreement between EGLE and Gelman. Itis an amalgamation
of various rulings of the Court, many of which dramatically changed the scope of remediation yet
were entered without the parties’ consent. When negotiations have failed, each party from time to
time has asked the Court to invoke its inherent and equitable powers to enforce and achieve the
remedial objectives of the then-current orders and judgments.

Against that historical backdrop, it is bewildering to hear Gelman argue that its consent is
required for any change in the existing cleanup regime. As a prelimmary matter, even Gelman
agrees that the existing cleanup regime must be modified. EGLE issued a “finding of emergency”
m 2016 after a shallow groundwater mvestigation revealed the presence of 14-dioxane m a

residential area just west of downtown Ann Arbor. Ex. K, Emergency Rules and Finding of



Emergency. Despite the existence of the current cleanup regime, EGLE concluded that the 1.4-
dioxane pollution “pose[d] a threat to public health, safety or welfare of [the State’s] citizens and
the environment” and that “the current cleanup criteria...are not protective of public health.” /d.
EGLE later dramatically reduced the cleanup criteria for 1,4-dioxane, including a reduction in the
residential drinking water standard from 85 ppb to 7.2 ppb. As a result of these actions, EGLE and
Gelman began negotiating an amendment to the Third Amended CJ.

Although it concedes that the cleanup regime must be changed to effectuate the new
cleanup criteria, Gelman incorrectly suggests that the only way that can be accomplished is if it
consents to any proposed modification. The history of this case disproves Gelman’s premise—the
Court already has altered the cleanup regime multiple times through supplemental orders and
rulings, as the Court was fully authorized to do. Gelman itself has argued, “[c]ircuit courts have
jurisdiction and power to make any order proper to fully effectuate the circuit courts’ jurisdiction
and judgments,” and that this Court has “mherent authority to enforce [its] own directives.” Ex. I,
p. 5-6 (citing Cohen). Broadly speaking, the objectives of the Court’s existing directives are the
delineation, monitoring, remediation, and prevention of expansion of the 14-dioxane
contamination. See, generally, Exs. B-I. This Court has the power to enter orders to fully effectuate
those objectives.

Not only is the foregoing a correct statement of the law, Gelman should be judicially
estopped from arguing otherwise. “Judicial estoppel is an equitable doctrine, which generally
prevents a party from prevailing i one phase of a case on an argument and then relying on a
contradictory argument to prevail in another phase.” Spohn v Van Dyke Pub Sch, 296 Mich App

470, 479-480 (2012) (internal citations omitted); Paschke v Retool Indus, 445 Mich 502, 509

(1994) (“Sometimes described as the doctrine against the assertion of inconsistent positions,



judicial estoppel is widely viewed as a tool to be used by the courts in impeding those litigants
who would otherwise play ‘fast and loose’ with the judicial system.”). Gelman previously
persuaded the Court to impose the Prohibition Zone—now a central component of the cleanup
regime—on the premise that such action was within the Court’s inherent and equitable powers.”
Gelman cannot now argue that the Court is without authority to make changes to the cleanup
regime unless Gelman approves those changes.

Even if the Court were to modify the Consent Judgment, the standard for doing so is not
nearly as narrow as Gelman now suggests. The Consent Judgment itself authorizes the Court to
make rulings in order to resolve disputes between the parties. See, e.g., Article XVI — Dispute
Resolution. Ex. B, p. 46-48 and Ex. E, p. 29. Gelman also may be required to perform additional
response activities if, for example, EGLE adopts one or more new, more restrictive cleanup criteria
and the change in criteria indicate that the existing remedy is not protective of public health, safety,
welfare, and the environment. See Section VIII.LE.1 — Plamtiffs’ Covenant Not to Sue and
Reservation of Rights. Ex. E, p. 29-30.

Gelman has recognized that a consent judgment may be modified even in the absence of
consent or a contract-type defense (e.g., fraud or mistake). In 2007, Gelman filed a unilateral
motion to amend the consent judgment because EGLE would not agree to Gelman’s proposed

changes. Gelman recognized that a consent judgment is no mere contract

“udicial approval of a
consent decree places the power and prestige of the court behind the agreement reached by the
parties.” Ex. L., Gelman’s Brief in Support of Motion to Amend Consent Judgment, filed July 6,

2007, p. 8, quoting Vanguards of Cleveland v City of Cleveland, 23 F3d 1013, 1018 (CA6 1994).

7 Ttis worth emphasizing that the Prohibition Zone came at a significant cost:it restricted the water rights

of numerous private and public property owners.



Gelman argued that a consent judgment could be modified under the following circumstances:
(1) when changed factual conditions make compliance with the decree substantially
more onerous, (2) when a decree proves to be unworkable because of unforeseen

obstacles, or (3) when enforcement of the decree without modification would be
detrimental to the public mnterest.

ld., quoting Vanguards,23 F3d at 1018. Enforcement of the current cleanup regime without
modification or supplementation would be detrimental to the public interest in light of EGLE’s
recent emergency finding and significant reduction of the cleanup criteria for 1,4-dioxane. Ex. K.
Simply stated, Gelman knowingly and voluntarily signed a consent judgment i the early
stages of this case. By doing so, Gelman subjected itself to the ongoing jurisdiction and authority
of the Court over the cleanup regime embodied in that consent judgment. Gelman has mvoked the
Court’s broad powers over the cleanup regime when it has suited Gelman’s purposes, even over
the objection of EGLE. The inconsistent and legally flawed position that Gelman now asserts
should be rejected.
II. Gelman’s due process argument is premature, overstates what process is

required, and draws a false equivalence between the limited nature of the
subject hearings and a final determination on the merits.

Only Gelman, who unsuccessfully appealed this Court’s simple, procedural mntervention
orders to the Michigan Supreme Court, could conjure up a due process problem out of a scheduling
order. Gelman’s due process complaints are hopelessly premature. The parties have not yet filed
briefs, nor has the Court held hearings on those briefs or reached any decision on whether or how
much the current cleanup approach might be altered. The Court has not determined whether it will
need testimony, supplemental briefs, etc. Gelman’s due process arguments are not ripe for review
because there has not been even an arguable violation of Gelman’s rights. See, City of Huntington
Woods v City of Detroit,279 Mich App 603, 615 (2008) (“The doctrine of ripeness is designed to

prevent the adjudication of hypothetical or contingent claims before an actual mjury has been



sustained. A claim is not ripe if it rests upon contingent future events that may not occur as
anticipated, or indeed may not occur atall”) (internal quotations and citations omitted).

Even if the Court considers Gelman’s unripe arguments, they fail on the merits. Due
process requires only notice and an opportunity to be heard. See, e.g., In re AG for Investigative
Subpoenas, 274 Mich App 696, 705-06 (2007). “[D]ue process is also a flexible concept and calls
for such procedural protections asthe particular situation demands.” /d. (internal citation omitted).
Because due process is flexible, it does not mandate trial-like proceedings i all situations. English
v Blue Cross Blue Shield,263 Mich App 449, 460 (2004).

The Court already has afforded Gelman what due process requires—notice that the Court
is considering changes to the existing cleanup regime, the opportunity to file legal briefs and expert
reports, and three days of hearings. The nature of the proceeding at issue does not suggest that
more is required.® At most, the result of the proceeding will be an order modifying or
supplementing the existing cleanup orders. The result of the proceeding will not be summary
disposition of the Intervenors’ claims or a final order on the merits. Intervenors’ draft complaints
seek broad and wvaried relief, mcluding past and future response costs and damages.
See, e.g., Ex. M, City of Ann Arbor Intervening Complaint, p. 16, 18. Those claims and issues
would be dealt with later, and not in the hearing about which Gelman complains. The Court has
given no indication that it has any itention of doing more than decide what revisions or

supplementation is needed to the existing cleanup judgments and orders.

8 Of course, if the Court has concerns after conducting the procedures described in the scheduling order,

it could always order additional procedures or the taking of additional evidence prior to rendering a
decision.

10



Although the Intervenors also seek mjunctive relief in their draft complaints, that has
nothing to do with the proceeding Gelman challenges. As explained earlier in this brief, the
parties—including Gelman—agree the existing judgments and orders should be modified, and the
law is clear that the Court has inherent and equitable powers to enter additional orders to fully
effectuate its existing directives or to reactto changed circumstances. The Court has those powers
independent of claims made in the case, let alone claims in draft intervention complaints. Whatever
defenses Gelman believes it has to Intervenors’ potential claims are wrrelevant and certainly need
not be litigated before the Court can exercise its unquestionable authority over the Court’s existing
orders and judgments. Although the Court has requested Intervenors’ mput on improvements to
the existing cleanup regime, presumably the Court was animated by the same concerns that led it
to allow intervention i the first place:

When we look at this philosophically then we start to say well, of course, those who

have a statutory duty or legal responsibility or the entrustment of the public need to

be at that table because the collective wisdom and viewpoints in solving a problem

is always preferable to individual views. Ex. N, 12.15.16 Transcript, p. 48-49.°
The Court is of course free to give whatever weight it chooses to Intervenors’ arguments and
Gelman will have the opportunity to respond. Indeed, if Gelman is so confident there is no legal
or scientific basis to require it to do more than what it negotiated with EGLE prior to the
mtervention, it is unclear why it is resisting so vigorously the opportunity to explain that to the

Court. Nor is it clear why Gelman is resisting the type of procedure in which it has participated

without objection multiple times over the course of the case. See, Section 1.A, above. Gelman’s

Recent case history has demonstrated the wisdom of the Court’s decision to allow intervention.
Intervention has significantly increased public participation in the process, which was sorely lacking at
the time that EGLE and Gelman negotiated a modification to the Consent Judgment behind closed
doors. The Proposed Fourth CJ that the Intervenors negotiated also was a significant improvement over
the EGLE-Gelman negotiated modification.

11



due process arguments are meritless.
III.  The Intervenors’ requests for EPA involvement at the Gelman Site do not

divest this Court of jurisdiction and the Intervenors intend to vigorously
pursue their claims in this Court.

Gelman’s assertion that EPA nvolvement at the site would strip this Court of jurisdiction
is false. The federal Superfund law expressly does not preempt states from regulating releases of
hazardous substances pursuant to state law. This Court has jurisdiction over the Gelman site
pursuant to Michigan’s environmental remediation statute, which is based on the federal Superfund
law. EPA recognizes a state’s authority to regulate the remediation of hazardous substances and
EPA’s mvolvement at the site would not affect this Court’s jurisdiction. For years, Intervenors
have wanted a more effective remediation and therefore have requested federal resources to
support additional monitoring, greater delineation of the plume and more removal of 1.4-dioxane
from the environment, all of which have a sound basis in law and science.

In making their requests for EPA involvement at the Gelman site, Local Government
Intervenors have no mtent of divesting this Court of jurisdiction. To the contrary, the Intervenors
all favor pursuing therr claims i this Court to achieve improvements to the existing remedial
actions at the site under Michigan law and have made this clear in public statements. For example,
m its Resolution rejecting the Proposed Fourth CJ and renewing its EP A petition, Scio Township
clearly stated its desire to continue with its claims in this Court: “This renewal of Scio Township’s
2016 petition for mvolvement by USEPA does not preclude simultaneous efforts to obtain a
thorough clean-up either through negotiations or a court-ordered ruling from the Washtenaw
County Circuit Court.” Ex. O, Scio Resolution. The Resolution also identified several areas of
concern regarding the Proposed Fourth CJ and asked “that the Washtenaw County Circuit Court

consider these items as it formulates a new plan for remediation of the Gelman site.” /d.

12



The Local Government Intervenors’ requests for EPA mvolvement stem from a desire to
access the considerable federal resources available for Superfund sites in order to support more
effective monitoring and remediation, especially in light of EPA’s conclusion made in 2016 that
the site would be eligible for a Superfund listing. These resources would be particularly beneficial
at this juncture, given that EGLE recently lowered the 1.4-dioxane drinking water criterion from
85 ppb to 7.2 ppb as the contamimnant plume continues to spread throughout Scio Township and
the City of Ann Arbor.

Requests for EPA involvement and continued pursuit of claims i this Court are not
mutually exclusive. EGLE has been the regulatory agency at this site for a long time and, if EPA
decided to become mvolved, it would likely be several years from now in a coordinated effort with
the State. Superfund law, the Comprehensive Environmental Response Compensation and
Liability Act, 42 U.S.C 9601 etseq. (“CERCLA”) and the National Oil and Hazardous Substances
Pollution Contingency Plan, 40 CFR 300.1 et seq. (“NCP”), provides for substantial state
mvolvement at Superfund sites. Section 104(d) of CERCLA provides that states may be authorized
to carry out removal or remedial actions at Superfund sites. 42 U.S.C 9604(d). The NCP provides
for state mvolvement in the prelimmmary assessment and National Priorities List process, the
remedial nvestigation and feasibility process and selection of a remedy. 40 CFR 300.515.

Most Superfund sites im Michigan involve a coordmnated effort between EPA and EGLE
governed by a Memorandum of Understanding or a Superfund Cooperative Agreement. Local
Government Intervenors would like EPA to undertake its thorough evaluation process and possibly
implement more comprehensive monitoring and remedial actions to address the environmental
risks associated with the large contammant plume. This would likely occur in coordination with

EGLE and would not affect the jurisdiction of this Court.

13



Gelman’s assertion that EPA nvolvement atthis site would divest this Court of jurisdiction
is untrue and directly contrary to CERCLA’s language. Virtually all courts agree that Congress
did not intend to preempt the field of hazardous substance remediation and in fact left considerable
room for the states to regulate such activity. Section 114 of CERCLA provides that “nothing in
this chapter shall be construed or interpreted aspreempting any State from imposing any additional
liability or requirements with respect to the release of hazardous substances within such State.” 42
USC 9614(a). Smmilarly, Section 302(d) provides that “nothing in this chapter shall affect or
modify in any way the obligations or liabilities of any person under other Federal or State law,
mcluding common law, with respect to releases of hazardous substances or other pollutants or
contaminants.” 42 USC 9652(d).

Courts analyzing CERCLA have consistently recognized the ability of states to regulate
the remediation of hazardous substances. See Bedford Affiliatesv Sills, 156 F3d 416, 426-27 (CA2
1998) (concluding that “it was not part of the legislative purpose that CERCLA be a
comprehensive regulatory scheme occupying the entire filed of hazardous wastes”); ARCO
Environmental Remediation, LLC v Dept of Health and Environmental Quality, 213 F3d 1108,
1114 (CA 9 2000) (“CERCLA does not completely occupy the field of environmental
regulation.”); Board of County Commissioners v Brown Group Retail, 598 F Supp 2d 1185, 1192
(D Colo 2009) (finding that state law claims mchiding negligence, negligence per se and strict
liability for abnormally dangerous activities were not preempted by CERCLA.).

Gelman’s argument that EPA mvolvement would divest this Court of jurisdiction is based
on Section 113(b) of CERCLA (42 USC 9613(b)), which grants United States district courts
exclusive original jurisdiction over controversies under CERCLA. Courts have made clear,

however, that this grant of jurisdiction does not divest state courts of jurisdiction to hear claims

14



arising under state law which relate to CERCLA sites. Gelman’s argument ignores the clear
language of Section 114, which gives states wide latitude to regulate hazardous substance
remediation. Furthermore, the United States Supreme Court recently rejected Gelman’s argument
in Atlantic Richfield Co v Christian, 140 S Ct 1335; 206 L Ed 2d 516 (2020). The Supreme Court
held that Section 113(b) only grants exclusive jurisdiction to federal courts for CERCLA actions
and that federal courts are not granted exclusive jurisdiction over actions that may relate to
CERCLA sites but arise under state laws. The Court stated “the Act does not strip the Montana
courts of jurisdiction over this lawsuit . . . it does not displace state court jurisdiction over claims
brought under other sources of law.” /d. at 533.

EGLE has been the exclusive regulator at the Gelman site for over 30 years. Its regulatory
authority is based on Part 201 of the Natural Resources and Environmental Protection Act
(“NREPA”), MCL 324.20101 etseq. Part201 is modeled after CERCLA, and it grants EGLE the
authority to identify, ivestigate and evaluate contaminated sites and order responsible parties to
conduct remediation activities, much like EPA does under CERCLA . Furthermore, the Intervenors
have brought mjunctive, declaratory and cost recovery claims under Part 201, together with
common law claims based on nuisance and negligence. The Supreme Court made it clear in
Atlantic Richfield that CERCLA does not strip this Court of jurisdiction over the State and
Intervenor claims brought pursuant to Michigan law.

Intervenor claims not affected by CERCLA include those of Washtenaw County, which
has a statutory duty to protect the public health. MCL 333.2433(1). The Public Health Code
(“PHC”) clearly states that it shall be “liberally construed” for the protection of the health, safety,

and welfare of the people of this state. MCL 333.1111(2). The Michigan Supreme Court agrees:

15



In fact, the preliminary provisions of the PHC require that the code and each of its
various parts ‘be liberally construed for the protection of the health, safety, and
welfare of the people of this state.” MCL 333.1111(2).” McNeil v Charlevoix Cny,

484 Mich 69, 78 (2009).

The point is simple. The County Health Department’s mandatory statutory duty to promote
the public health and protect the people of Washtenaw from environmental health hazards such as
1,4-dioxane must be liberally construed for the protection of the people of Washtenaw.

MCL 333.2435 provides the County Health Department with the power to “advise” other

agencies and persons as to the water supply and enter into agreements with other governmental

entities to carry out its duties under the PHC. Again, this is a statutory mandate. This language

makes it clear that the jurisdiction is concurrent with other agencies and underscores the necessity
of ncluding the County and local governmental entities in this case to address the significant
public health concerns presented by the contaminant plume.

Michigan issued Emergency Rules regarding the establishment of new cleanup criteria for
1,4-dioxane. The Emergency Rules stated that they were promulgated by EGLE i order to
establish a “cleanup criteria” under the remediation provisions of the state law. Ex. K. Thus, the
stated goal for the Emergency Rules is “cleanup”. This must be the goal and the objective going
forward given the identified public health issue.

The Emergency Rules state that EGLE finds that releases of 1,4-dioxane have occurred
and pose a threat to “public health” safety, or welfare of its citizens and the environment. /d. This
triggers the statutory role of the County Health Department as set forth herein. The Emergency
Rules affirmatively state that shallow groundwater mnvestigations in the “Ann Arbor area” have
detected 14-dioxane in the groundwater i close proximity to residential homes. /d. This is a

major problem and represents a significant public health concern. Agam, this unquestionably

triggers the statutory duties of the County Health Department as set forth above.
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The Emergency Rules state that current cleanup criteria for 14-dioxane itially
established in 2002 are outdated and are not protective of “public health” with respect to the
drinking water ingestion pathway and the vapor intrusion pathway. /d. Again, this represents a
significant public health concern and triggers the mandatory statutory duty of the County Health
Department.

The Emergency Rules then conclude that, because the previous cleanup criteria for 1,4-

dioxane are not protective of public health, new emergency rules are demanded and set the
residential drinking water cleanup criterion for 14-dioxane i groundwater at 7.2 ppb and the
residential vapor intrusion criterion at29 ppb for 1,4-dioxane. /d. These are actionable “cleanup”
requirements. The Governor executed the Emergency Rules and concurred in the findings of
EGLE that circumstances creating an emergency have occurred and the “public interest” requires
the promulgation of the Rules.

The County Health Department has a unique mterest and a mandatory statutory duty to
protect the “public health” of Washtenaw County. By stating that the public health is at risk, the
Governor unquestionably triggered the statutory duties of the County Health Department and this
Court has unfettered jurisdiction to hear these claims, as well as others brought by Intervenors, as
it considers modifications to the existing judgments and orders governing the site.

1v. This Court has never served as mediator or facilitator in this case and has
never suggested it intends to do so in future proceedings.

Gelman attempts to create an issue which does not exist with its suggestion that the
proposed hearing would put the Court in the position of serving as both mediator/facilitator and
trier of fact. The Court has never suggested it would serve as a mediator in this case. Indeed, the
parties were engaged in extensive settlement discussions at the courthouse for three years and the

Court never once became nvolved in the substance of the negotiations. The Court has scheduled
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a hearing to hear argument from the parties as to the appropriate components of a remediation
order for the Gelman site. After the hearing, presumably the Court will issue its findings based on
the legal and scientific arguments presented by the parties. Nothing about this proposed hearing
suggests that the Court will serve in any capacity other than as trier of fact.

Even if the Court became involved in settlement negotiations, it is unlikely this would lead
to disqualification as suggested by Gelman. In support of its argument, Gelman relies on the
Michigan Court Rules regarding case evaluation which prohibit a judge from presiding at a trial
of any case on which the judge served as a case evaluator. The court hearing that was scheduled is
obviously not case evaluation and the rules cited by Gelman have no relevance to possible
disqualification under the present circumstances.

The court rule regarding disqualification of a judge does not include participation in
settlement discussions as a ground for disqualification. MCR 2.003(C). The most relevant standard
for disqualification under these circumstances is MCR 2.003(C)(1), which allows a party to move
for disqualification when “the judge is personally biased or prejudiced for or against a party or
attorney.” The Michigan Supreme Court has set a high bar for proving judicial bias, holding that
claims of judicial bias must overcome a “heavy presumption of judicial mmpartiality.” Cain v
Michigan Dept of Corrections, 451 Mich 470, 497 (1996).

This high standard for establishing judicial bias has been reflected in court decisions which
have considered motions for disqualification in the context of a judge participating in settlement
discussions. Michigan courts have made it clear that judges who obtain knowledge of the case
through participation in settlement conferences, as opposed to an extrajudicial source, should not
be disqualified. “Facts learned in a judicial capacity through a review of evidence presented in

court, . . . in the course of settlement conferences . . . are not facts gathered from an extrajudicial
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source.” Arrowood Indemnification Co v City of Warren, 54 F Supp 3d 723, 727 (ED Mich 2014),
(quoting McGuire v Warner, 05-40185, 2009 US Dist LEXIS 100583, 2009 WL 3586527 (ED
Mich Oct 29, 2009). See also, Eyde v Eyde, No. 243670, 2004 WL 1366007 (Mich Ct App June,
17, 2004) (unpublished) (judge’s involvement in settlement discussions not a basis for
disqualification). (Ex. P)

This Court has not indicated that it mtends to participate in settlement discussions.
However, since the parties have already engaged in extensive negotiations, resulting in a lengthy
document that was made available to the public, it would not be surprising if in the course of
conducting hearings the Court were to learn information discussed during these negotiations. Even
if that occurred, the Court would gain such information in the course of its normal judicial duties,
which would not be a basis for disqualification.

CONCLUSION

The Court made a simple, routine decision to issue a scheduling order. That order set
briefing deadlines and scheduled hearings on potential modifications to the Court’s own, existing
judgments and orders. Such a procedure is unquestionably within the Court’s powers. Such a
procedure is not going to violate anyone’s rights.

Everyone agrees that the existing cleanup regime must be modified. When the Court
permitted intervention, it made the reasoned and principled decision that additional voices from
the public would improve both the process and the quality of the modifications. The Court was
correct—intervention allowed additional participation and msight into what had been a closed-
door process and produced a much more robust set of proposed modifications. The fact that the
Proposed Fourth CJ was not entered does not mean that intervention failed; it simply means that
more work needs to be done. The Court’s scheduling order is the next logical step in that process.
Gelman’s motion should be denied.
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Respectfully submitted,

/s/Nathan D. Dupes

Fredrick J. Dindoffer (P31398)
Nathan D. Dupes (P75454)
BODMAN PLC

1901 St. Antoine, 6t Floor

Detroit, Michigan 48226

(313) 259-7777
fdindoffer@bodmanlaw.com
ndupes@bodmanlaw.com
Attorneys for the City of Ann Arbor

/s/Robert Charles Davis

Robert Charles Davis (P40155)

DAVIS BURKET SAVAGE LISTMAN
10 S. Main Street, Suite 401

Mt. Clemens, Michigan 48043

(586) 469-4300

rdavis@dbsattorneys.com

Attorneys for Washtenaw County Entities

/s/Erm E. Mette
Erin E. Mette (P83199)
GREAT LAKES ENVIRONMENTAL
LAW CENTER
4444 20d Avenue
Detroit, Michigan 48201
(313) 782-3372
erin.mette@glelc.org
Attorneys for Huron River Watershed Council

Date: March 8, 2021
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/s/Stephen K. Postema

Stephen K. Postema (P38871)

Abigail Elias (P34941)

ANN ARBOR CITY ATTORNEY’S OFFICE
301 E. Huron, Third Floor

Ann Arbor, Michigan 48107

(734) 794-6170

spostema@a2gov.org

aelias@a2gov.org

Attorneys for the City of Ann Arbor

/s/William J. Stapleton

Bruce Wallace (P24148)

William J. Stapleton (P38339)
HOOPER HATHAWAY, PC

126 S. Main Street

Ann Arbor, Michigan 48104
(734) 662-4426
bwallace@hooperhathaway.com
wstapleton@hooperhathaway.com
Attorneys for Scio Township
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Gelman Science Frequently Asked Questions

EPA Role in Cleanup

1. What are EPA and Michigan Environment, Great Lakes, and Energy’s (EGLE) roles at the Gelman site?

While cleanup work is conducted at many sites under the State of Michigan’s programs, cleanups under EPA’s Superfund
remedial program is an option to address contaminated hazardous waste sites that are on the federal National Priorities List
(NPL). Sites are listed on the NPL after EPA and the State agree that addressing the contamination under the federal
Superfund program is the best option. EPA will not generally proceed with listing a site on the NPL absent a formal State
request. NPL listing determinations are made by EPA after taking into account comments and input from all appropriate
stakeholders.

2. Does EPA have a position on the current negotiations with EGLE and Gelman on the Consent Judgement?

EPA is not a party to the Consent Judgement, and it is not a part of the ongoing negotiations. EPA has not in the past, and is
not currently, taking a position in the State court litigation involving the Gelman site. EPA has not taken a position on the
specific terms of the Consent Judgment. EPA is not a party to this action and cannot dictate its terms. Even if EPA pursues
listing the Site on the NPL, EPA will not require that the State court litigation be ended, or the terms of a Consent Judgment
to be changed. It is in the interest of all parties and stakeholders going forward that Michigan and Gelman continue to work
together to monitor and control the site releases consistent with State of Michigan enforcement requirements.

EPA’s Cleanup Process

3. What is the status of listing the Gelman site onto the National Priorities List?

The Gelman site is not currently on the NPL, though EPA has completed some steps necessary for potential listing on the
NPL. In 2016 EPA received a petition to evaluate the Gelman site for potential inclusion on the NPL. In response to this
petition, in coordination with EGLE, EPA conducted a Site Preliminary Assessment to gather and assess site data and
determine data gaps. In this Preliminary Assessment, the site was determined eligible for further consideration as an NPL
candidate. Though the site was determined eligible for further evaluation as an NPL site, at that time Michigan requested to
continue addressing the Gelman contamination under its State enforcement authority. As such Michigan reports to EPA
annually on the progress of its Gelman cleanup efforts. Another Preliminary Assessment would not need to be conducted if
EPA decides to pursue NPL listing of the Gelman site. While EPA has not yet determined whether to pursue listing the site
on the NPL, if EPA decides to pursue listing it would take approximately three additional years to proceed through the NPL
listing process.

When EPA evaluates a site for NPL listing there is no guarantee that the site will be listed on the NPL. For example, the
proposed listing can be challenged in court, preventing EPA from adding the site to the NPL. If the Gelman site is listed on
the NPL, at that time, EPA would become the lead enforcement agency and would coordinate with Michigan on how to
smoothly transition the enforcement lead to EPA.

4. What steps would EPA take if Gelman were to become a Superfund Site? How long would those steps take?

Once a site is on the NPL, EPA negotiates with any potentially responsible parties (PRPs) to have them conduct the
investigation to study the nature and extent of site contamination (remedial investigation [RI]) and evaluate engineering
options to address the contamination (feasibility study [FS]). The timeline for these negotiations is variable, but generally it
takes several months to a year. After the FS is completed, EPA will select a remedy for the site and issue a Record of
Decision (ROD). At the ROD stage, EPA, as enforcement lead, could incorporate appropriate requirements of the State
Consent Judgment into its remedy. The next step is the negotiation of a federal consent decree for completion of a Superfund
Remedial Design and Remedial Action (RD/RA) with the PRPs to implement the remedy selected in the ROD.

https://www.epa.gov/mi/gelman-science-frequently-asked-questions-0 12
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If at any time EPA finds it is necessary to use Superfund Removal enforcement authorities to address an imminent and
substantial endangerment from actual or potential releases of contamination, that option is available.

The timeline to conduct RI/FS work is very variable from a few to several years or longer. At this time EPA is not familiar
enough with data that has been collected at the Gelman site to determine if it would contribute to efficiencies in our process
to evaluate and address site contamination under the Superfund NPL process. The timeline for design and cleanup work at
an NPL site is also highly variable, taking from a few years to several decades. At more complex sites, such as Gelman, EPA
can evaluate segments of the contamination to identify and implement interim cleanup actions early in the process, followed
by additional interim action(s), and a final cleanup action.

LAST UPDATED ON MARCH 3, 2021
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW

FRANK J. KELLEY, Attorney General

for the State of Michigan, ex ral,
"MICHIGAN NATURAL RESCURCES COMMISSION, ?CTﬁ§37££E
MICHIGAN WATER RESQURCES COMMISSIOH, "
‘and MICHIGAN DERARTMENT CF NATURAL
_RESCQURCES,

T Plaintiffs,
e . File No. §8-34734~CE

v
LS Honorable Patrick J. Conlin
GELMAN SCIENCES, INC.,
a Michigan corporation,

Defendant.
Robhert P. Relchel (P31878) David H. Fink (P2BZ23%)
Assistant Attorneys General Alan D. Wasserman {(P39509)
Environmental Protectiocn Division Coaper, Fink & Zausmer, B.C.
P.0Q. Box 30212 31700 Middlebelt Road
~. Lansing, MI 48909 Suite 1350 ]

Trelephone: (517} 373-7780 Farmington Eills, MI 434018

Attorneys for Plaintiff Telephone: (313; 851-4111

Attorneys for Defendant

CONSENT JUDGMENT

) The Parties enter this Consent Judgment in rsceognition
of, and with the intention of, furtherance of the public interest
by {1) addressing envirommental concerns raised in Plaintiffs’
Complaint; (2) expediting remedial action at the Site; and {3}
avoiding further litigation concerning matters covered by this
Censent Judgment. The Parties agree to be bound by the terms

of this Consent Judgment and stipulate to its entry by the Court.
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The Parties racognize that this Consent Judgment is a
compromise of disputed claims. By entering into this Consent
Judgment, Defendant does not admit any of the allegations of
the Complaint, does not admit any fault or liability under any
statutory or common law, and does not walve any rights, c¢laims,
or defenses with respect to any person, including the S$tats of
Michigan, its agencies, and employees, except as otherwise
provided herein. By entering into this Consent Judgment,
Plaintiffs do not admit the wvalidity or factual basis of any of
the defenses asserted by Defendant, do not admit the validity of
any factual or legal determinations previously made by the Court
in this matter, and do not waive any rights with respect to any
pefson, including Defendant, except as ctherwise provided herein.
The Parties agree, and the Court by entering this Judgment finds,
that the terms and conditions of the Judgment are reasconable,
adequately resclve the enviromnmental issues covered by the

Judgment, and properly protect the public interest.

NOW, THEREFORE, upoen the consent of the Parties, by

their attorneys, it is hereby ORDERED and ADJUDGED:

I. JURISDICTION

A. This Court has jurisdiction over the subject matter
of this action. This Court also has personal jurisdiction over

the Defendant.



B. This Court shall retain jurisdiction over the
Parties and the subject matter of this action to enforce this

Judgment and to resolve disputes arising under the Judgment.

II. EARTIIES BOUND

This Consent Judgment applies to, is binding upon,
and inures to the benefit of Plaintiffs, Defendant, and their

successors and assigns.

III. DEFINITIONS

Whenever the terms listed below are used in this
Consent Judgment or the Attachments which are appended hereto,

the following definitions shall apply:

A. “Consent Judgment” or "Judgment® shall mean this
Consent Judgment and all Attachments appended herste. Aall
Attachments to this Consent Judgment are incorporated herein

and made enforveable parts of this Consent Judgment.

B. “"Day" shall mean a calendar day unless expressly
stated to be a working day. “Working Day” shall mean a day other
.than a Satu¥dgy, Sunday, or a~State legal holiday. In computing
any pericd of time under this Consent Judgment, where the last
day would fall on a Saturday, Sunday,Aar State legal holiday,

the period shall run until the end of the next working day.

......
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C. “Defendant” shall mean Gelman Sciences, Inc.

. “Bvergreen Subdivision Area” shall mean the
residential subdivision generally located north of I-%4 and
between Wagner and Maple Roads, bounded on the west by Rose
Street, on the north by Dexter Rcad, and on the south and

rast by Valley Drive.
E. “Gelman® or "GSI” shall mean Gelman Sciences, Inc.

F. "GSI Property” shall mean the real property
described in Attachment &, currently owned and operated by

GSI in Scie Township, Michigan.

G. “Groundwater Contamination” or "Groundwater
Contaminant™ shall mean l,4-diexane in groundwater at a
concentration in excess of ] micrograms per liter ("ug/l"™}
determined by the sampling and analytical method{s} described

in Attachment B.

H. 7"MDMR" shall mean the Michigan Department of Natural

Resgurces.
I. r"Parties” shall mean Plaintiffs and Defendant.

J.- “Plaintiffs” shall mean Frank J. XKelley, Attorney
Genaral of the State of Michigan, ex rel, Michigan MNatural
Resources Commission, Michigan Water Resources Commission,

and Michigan Department of Natural Resocurces.
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K. “Redskin Well®" means the purge well currvently

located on the Redskin Industries property.

L. “Remedial Acticn” or "Remediation” shall mean
removal, treatment, and preoper dispesal of groundwater and soil
contaminants pursuant to the terms and conditions of this Consent

Judgment and work plans approved by the MDNR under this Judgment.

M. “Site” shall mean the G3I Property and other arsas
affected by the migration of groundwater contamination emanating

from the GSI Praperty.

N. “Seil Contaminatien®” or "Soil Contaminant™ shall
mean 1,4-dioxane in seill at a concesantration in excess of 60
ug/ky, as determined by the sampling and analytical method(s}
descoribed in Attachment €, or other higher concentration limit

derived by means consistent with Mich Admin Code R 293.8711(2)

or R 289.8717.

C. " Spray Irrigation Fisld" shall mean that aresa of the
G5I site formerly used for spray irrigation of treated process

wastewater, as depicted on the map included as Attachment D.

P. "Unit €3 Aquifer™ means the aguifer identified as

the C3 Unit in reports prepared for Defendant by Keck Consulting.

vvvvvv



Iv. IMPLEMENTATION OF REMEDIAL ACTION B8Y DEFEHDANT

pefendant shall implement the Remedial Action to address
groundwater and soil contamination at, and emanating from, the
GSI Property in accordance with (1) the terms and conditions of
this Consent Judgment; and {2} work plans approved by the MDNR

pursuant to this Consent Judgment.

V. GROUNDWATER REMEDIATION

Defendant shall design, install, operate, and maintain
the systems described below to remove, to treat (as required),
and to dispose properly of contaminated grmundwgtar. The
ebjectives of these systems shall be to contain the plumes of
groundwater contamination emanating from the G3I Properity as
described below and to extract the contaminated groundwater from
the aquifers at designated locations for treatment {as regulired)
and disposal. Defendant also shall implement a monitoring

program to verify the effectiveness of these systems.

A. Everuyrecen Subdivision Area System
{hereinafter "Evergreen System"}

1. Objectives. The objsctives of this system shall
be: (a) to intercept and contain the leading edge of the plume
of groundwater contamination detected in the vicinity of the

Evergreen Subdivision area; (b} to remove the contaminated

et
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groun@water from the affected aguifer; and {¢} to remove all
groundwater contaminants from the affected aquifer or upgradient
agquifers within the Site that is not otherwise removed by the
Core System provided in Section V.B. cr the GSI Property

Remediation Systems provided in Sectiocn VI.

2. Investigation and Design of System.
a. Pump Test Report. Defendant has constructed
a purge/test well in the Evergreen Subdivision and conducted a
pump test. Na later than five days after entry of this Censent
Judgment, Defendant shall submit o MDNR a report showing the
well construction details and containing pump test and aguifer

performance data.

b. Treatment Equipment. Within five days

after entry of this Consent Judgment, Defendant shall submit

-

to MDNR specifications for equipment for the treatment of

P

purged groundwater using ultravielet light and oxidating ageats

22

sufficient to remove 1,4-dioxane from goundwater to levels of
3 ug/l or lower. Defendant shall corder such squipment within

ten days after receliving approval from MDHR.

<. Obtaining Authorization for Groundwater
Reinjection. Within 90 days after éntry of the Consent Judgment,
Defendant shall do one of the follewing: (i) submit a complete
application to the Water Resocurces Commission for a groundwater

discharge permit or permit sxemption to authorize the reindection



wf purged, treated groundwater from the Evergreen System; or (ii)
submit a plan to MDNR for reinjection of purged, treated ground-

water from the Evergreen System that will assure compliance with
and be authorized by the generic Exemption for Groundwater

Remadiation Activites issued by the Water Resources Commissiaon

on August 20, 1932.

: d. Work Plan. Within %0 days after entry of
the Consent Judgment, Defendant shall submit to MONR for its
work plan for continued investigation of

=
&

review and approval
the Evergreen Subdivisicen and design of the Evergrsen System.’

At a minimum, the work plan shall iaclude, without limitation,

installation cf at least cne purge well and associated

ehservation well{s} and a schedule for implementing the work

£

The work plan shall specify the treatment and disposal

plan.
eptions to be used for the Evergreen System as described in
The existing tesst/purgs well can be incorporate

Section V.A.S5.
into the work plan if appropriate.
Within 14 days after receipt of

3. Implementation.
the MDNR‘s written approval of the work plan described in Section
Pefendant shall

V.A.2., Defendant shall implement the wark plan.
g to MDNR acceording te the approved time

submit the follewing
schedule: {a) the completed Evergreen System design; (b) a
{c} an cperation and

schedule for implementing the design;
maintenance plan for the Evergreen System; and (d) an effective-

ness monitoring plan.



4. Operation and Maintenance. Upon approval af.tﬁe
Evergreen System design bf the MDNR, Defendant shall install the
Evergreen System according to the approved schedule and thereafter,
excapt for temporary shutdewns pursuant to Section V.A.8. of this
Consent Judgement, continucusly operate and maintain the Systam
according to the approved plans until Defendant is authorized fo

terminate purge well operaticns pursuant to Secticn V.D.

5. Treatment and Disposal. Groundwater extracted
by the purge well{s} in the Evergreen System shall be treated
as necessary using ultravislet light and oxidizing agents
and disposed of in accordance with the Evergeen System design

approved by the MDNR. The options for such disposal are the

fellowing:

a. Groundwater Discharge. The purged ground-
water shall be treated to reduce 1,4~dioxane concentrations to
the lewel regquired by the Water Rescurces Commission, and
discharged to groundwaters in the vicinity of the Evergreen

Subdivision in compliance with the permit or exemption authorizing

such discharge referred to in Section V.A.2.c.

b. Sanitary Sewer Discharge. Use of the
sanitary sewer leading to the Ann Arbor Wastewater Treatment
Plant is conditioned upon approval of the City of Ann Arbor.

If discharge is made to the sanitary sewer, the Evergreen System

shall be operated and monitored in compliance with the terms




and conditions of the Industrial User’s Permit to be issued

by the City of Ann Arbor,” a copy of which is attached herelo as
ttachment G, and any subseguent written amendment of that Fermit

made by the City of Ann Arbor. The terms and conditions of the
Permit and any subsequent amendment shall ke dirsctly enforceable

by the MDNR against Gelman as requirements of this Consent

Judgment.

¢. Storm Drain Discharge. Use of the storm
drain is conditioned upon approval of such use by the City of
Ann Arbor and the Allen Creek Drainage District. Discharge to
the Huron River wia the Ann Arbor stormwabter system shall he
in aczordance with NPDES Permit No. MI-008433 and condikions
raquired by the City and the Drainage District., If the storm
drain is to be used for dispesal, no later than 21 days after

rmission is granted by the City and the Drainage Distrizt to

g
1]

g2 the storm drain for continucus disposal of purged ground-

™

water, Defendant shall submit to MDNR, the City of Ann Arbor,
and the Drainage Bistxiét for their review and approval a protocol
under which the purge system shall be temporarily shut dcwn; (i}
for maintenance of the storm drain; and (ii} during storm event
to assure that the stormwater system retains adeguate capacity

to handle run-off c¢reated during such events. The purge system

shall be cperated in accordance with the approved protoesl for

temporary shutdown.

ig
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6. Monitoring Plan. Defendant shall implement
the approved monitoring plan required by Section V.3.3.d. The
monitoring plan shall include collection of data to measure the
affectiveness of the System in: {a} hyvdraulically containing
groundwater ccntaminat%cn; {b} removing groundwater contaminants

from the aquifer; and (¢} complying with applicable limitations

on the discharge of the purged groundwater. The monitoring plan
shall be continued until terminated pursuant to Section V.E.
B. Core Area Svagtem o

{hereinafter “"Core System”)

1. Cbjectives. For purposes of the Consent

Judgment, the "Core Area” means that portion of the Unit C3

<

aguifer containing l,4~dioxane in a concentration exceeding 300

H13
s
%4

The objectives of the Core System are to intercept and

ol
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sa and
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ntain the migration of groundwater from the Core

]

¢

remove contaminated groundwater from the Core Area until the
termination criterion for the Core System in Section V.D.1.

is satisfied. The Core System shall alsc prevent the discharge
of contaminated groundwater ints the Honey Creek Tributary in
concentrations in excess of 100 ug/l or in excess of a
concentration which would cause groundwater contamination at

any location along or adiacent to the entire length of Haney

Cresk or the Honey Creek Tribuatary.

o
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2. Evaluation of Groundwater Reinjection Alternative.
No later than 35 days after entry of the Consent Judgment, Cefendant
will complete and submit to MDNR a report on a pilot test for the
eatment system using ultraviclat light and oxidizing agent{s)

ed for treatment of extracted groundwater prior to

o be usg

o

13

reinjection. No latar than 30 days after entry of this Consent
Judgment, Defsndant may apply to the Michigan Water Resourves
Commission for autherization for Defendant to reinject ftresated
groundwater extracted from the Core Br=sa. A relnjection program
shall consist of the follewing: (a) installation of 3 saries of
purge wells that will control groundwater flow as described in
Section V.B.1l. and extract water from the Core Area to be treated
and reinjected; (b} the system described in the application shall
include a groundwater treatment system using ultraviclet light

Ak

and oxidizing agent({s) to reduce l,4-dioxane concentrations in

N ¥

he purged groundwater to the level regquired for a discharge by

s

the Water Rescurces Commission; {c} the discharge level for 1,4-
dioxane in groundwater to be reinjected in the Core Area shall be
established based upeon performance of further tests by Defendant

on the treatment technolegy and shall in any event be less than

60 ug/l.

-

3. Groundwater Reinjection. DRefendant shall,
no later than 120 days after entry of this Consent Judgment:
{a} select, verify, and calibrate a model for the groundwater

reinjection system; (b) prepare a final repert on the model;

Pt
28

%o

P
o



ering

and {c} submit to MDNR for review and approval the final report
System, a schedule for implementing the design, an cperation and

on the model, UDefendant’s proposed final design for the (ore
maintenance plan for the system, and an sffectiveness monit

plan for the system.
The Groundwater Relnjection System, inclading the

for 1,4-dioxane, shall be subject to the final
AL a

ge level
of the Water Resources Commission and the MDNE,
designed and operated sc as to

approval
minimum, the System shall be
ensure that: (a} the puarged grmandwatef ig reinjected only
into portions of the aguifer{s) where groundwatsr contamination
{b)} the concentration of 1,4-~dicoxans in
{¢) the areal extent of

nereasad; and

the agui
groundwater contamination is not increased.
In the

Surface Water Discharge Alternative.

Y

noe later

4.
event that Defendant elects not to proceed with groundwater
in the event
a8 5y

jection as provided in Sectien V.B.2., o©
such

H .
efandant 1is denied permissicn to install

rain
Ds
than 30 days after the election or denial, Defendant shall submit
its review and approval Defendant’s proposed
the Core System, a schedule for implementing the

to the MODNR for
The Core System

final design of
design, an operation and maintenance plan for thes System, and an

fectiveness monitoring plan for the System.
shall include groundwater purge wells as necessary $o meet the

'

e ¥

‘f(:;f
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shisctives described in Section V.B.l. The Core System alsc
shall include a treatment system using ultraviolet light and
oxidizing agent({s) te reduce 1,4~dioxane concentrations in

the purgsad groundwater to the levels reguired for a discharge
described below and facilities for discharging the treated water

nta local surface waters or sanitary sewer line{s}. Discharge

Permih

1]

te local surfacs wabters shall be in accordance with NPERE
No. MI-008453 and any subsequent amendment of that Permit. Use

of the sanitary sewer is conditioned upen and subiject %o an

3

Industrial Users Permit to be obtained from either the City

charge

443

af Ann Arbor or Scie Township, as reguired by law. If di
is made to the sanitary sewer, the Core Txaatmenﬁ System shall
be operated and monitored to assures compliance with the terms
and conditions of the reguired Industrial User’s Permit and any
subsequent amendment of that permit. The terms and conditions
of the Permit and any subseguent amendment shall be directly

enforceable by the MDNR against Gelman as requirements of this

Congent Judgment.

5. Implementation of Program. Upon approval by
the MDNR, Defendant shall install the Core System according to
the approved schedule and thereaftsr continucusly operate and
mailntain the System according to the approved plans until
UDefendant ls authorized to terminate operation pursuant to
Section V.D. Defendant may, thereafter and at its cption,

continus purge operations as provided in this Section.

14



6. Monitoring Plan. Defendant shall implement the
approved monltoring plan reguired by Secition v.B. The monitoring
plan shall include collection of data to demonstrate the effsc-
tivensss of the Cors System in: ({a} hydraulically containing the
Core Area; (b} removing groundwater contaminants from the aquifer;
and {c) complying with applicable limitations on the discharge of

the purged groundwater. The monitoring plan shall be continued

until terminated pursuant to Section V.E.

C. HWestern Plume Syatem
{hereinafter “Western System”

nwar

1. CQCbjectives. The cbjectives of the Wester

o

System ars: {a} to contain downgradient migration of any
plume!s) of Qroundwatﬁr ntamination emanating from the GSI
Property that are located cutside the Core Aresa and to the
northwest, west, or soubthwest of the GSI facility; (b)) to remove

groundwater contaminants from the affected aquLt@r(s} and (o)

P

ot

¢ remove all groundwater costaminants from the affscted aguifer
or upgradient aguifers within the Site that are not otherwise
removed by the Core System provided in Section V.B. or the GBI

Property Remediation Systems provided in Section IV.

2. Design of System. The Western System shall
include a series of groundwater test/purge wells placed and
cperated so as to create overlapping capture zones preventing the

downgradient migration of groundwater contaminants. The System

1% 3]
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also may incorporate one or more existing artesian wells with
overlapping capture zones preventing the downgradient migration
of groundwater contaminants. The System also may incorporate
one or mers existing artesian wells with overlapping capture
zenes to prevent the downgradient migration of groundwater
contaminated with l,4-dioxane. Defendant shall apply for
authcfization to reinject purged groundwater or for a permit
for discharge of the purged groundwater inte the Honey
if facilitiss are constructed for such discharge as part of the
Western System. The Westsrn System shall also include facilitiss
for treating purged groundwatsr as necessary to meet applicable
permit reguirements and facilities for mmnitcxiné the effectiveness

of the System.

3. Remedial Investigatlon. HNo later than 60 days
after the effective date of this Consent Judgment, Defendant

shall submit to the MDNR for its review and approval a work plan

g

for remedial investigation and design of the Western System and

a schedule for implementing the work plan. The work plan shall

include plans for installation of a series of test/purge wells,
£

an aquifer performance test{s), groundwater mocalitoring

operations and maintenance plan, and system design.

4. Implementation of Remedial Investigation.
Defendant shall implement the approved work plan accordiag

to the approved scheduls.



Upon approval by the

5. Installation of System.
Pefendant shall install the Western System and thereafter
according to the

MDNER, £
continuously operate and malntain the. system
t is autheriz

approved plans and schedules until Defendant
to Sectison V.D.

terminate operatlion pursuant

~
A

Judgment.
Monitoring. Defendant shall implement the

ing plan to verify the effectiven
tives of Section V.C.

obiect
data to demonst

&.
ies5s of the
i The

Ead

[

approved monitor
Wastern Systam in meeting the
menitering plan shall include collectilon of rate
the effectiveness of the Western System in: ({a} hydraulically
contalning groundwater contamination; (b} rsmoving groundwabter

and (¢} complying with applica
Tha’

contaminants from the aquifer;
suant

o 3L
limitations on the discharge of the purged groundwater.
monitoring program shall be continued untll terminated pu

to Section V.E.

Termination Of Groundwater Purge Svstems Uneration

DI
Except as otherwis

System.
hall continue

pursuant to Section V.D.2., Defendant
Evergreen System reguired under this Consent Judgment until
8}

the
six cunsecutlive monthly tests of samples from the purge well(
ted monitoring well{s}, inclﬁd;ng all upgradisnt
fail to detect the presence

and associa
monitoring wells in the Core Area,

ot
i



0f 1l,4~-dioxans in groundwater at a concentration which exceeds

Western System. Except as otherwise provided
pursuant to Section V.D.2., Defendant shall continue to operate
the Western System resguired under this Consent Judgment until
31x consecutive monthly tests of samples from the purge well{s)
and asscclated monitoring well{s), including all upgradient
menitoring wells in the Core Area, fail to detect the presence

of 1,4~-dicxane in groundwater at a concentration which excesds

a8

ug/L.

se provided

k4~

Core System. Except as otherw
pursuant to Section V.D.2Z, Defendant shall continue to operate
the Core System required under this Consent Judgment until six
consecutive mcnthiy tests of samples from the purge well{s)

and assocliated monitoring well{s) fail to detect the presence

of l,4~-dloxane in groundwater at a concentration which exceeds

on
>

ug/Ll 1f the Groundwater Reinjection Alternative is selected,

0

-

or 540 ug/l if Surface Wabter Discharge Alternative is salecta

The termination criteria provided in Section V.D.1.

.l

2.
may he modified as follows:
a. AL any time two years after entry of this
Consent Judgment, Defendant may propose to the MDNR
that the termination criteria be modified based upon

either or both of the following:

ig



<1

R
kS

i

i. a change in legally applicable or
relevant and appropriate regulatory criteria since
the entry of this Consent Judgment; for purposes of
this subparagraph, “regulatory criteria” shall mean
any promulgated standard criterion or limitation
under federal or state environmental law
specifically applicable to 1,4~dioxane; or
1i. scientific evidence newly rsleasasd
since the entry of this Consent Judgment, which,
in cembination with the existing scientific
avidence, establishes that different terminatic
eriteria for l,4-dicxane are ap-xopfiate and will
ssure protection of public health, safety, welfare,
the enviromment, and natural rescurces.
p. Defendant shall submit any such propousal
in writing, together with supporting documentation,
to the MDNR for review.

%

£ the Partles agree to a proposed

{
M
4

i‘h

cdification, the agresmeat shall be made by

:}

written Stipulaticn filed with the Court pursuant
to Section XXIV of this Judgment.

d. If MDNR disapproves the proposed modification
Defendant may invoke the Dispute Resclution
procedures contained in Section XVI of this Consent

Judgment. Alternatively, if MDNR disapproves a

19
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proposed modification, Defendant and Plalatiffs
may agree to resolve the dispute pursuant to

subparagraph V.D.3.

3. If the parties do not agres to a proposed
modification, Eeﬁendaﬁt and Plaintiffs may prepars a
the items of difference to be submitted te a scientific advisory
panel for review and rzcommendations. The sclentific advisory
panel shall be comprised of three persons with scientific
expertise in the discipline(s) relevant to the items of
difference. No member <f the panel may be a persen who has keen
employed or retained by either party, except persons compensated
solely for providing pezer rsview of the Hartung Report, in
connection with the subiject of this litigation.

a. If this procedure is invoked, each party
shall, within 14 days, select one member of the
panel. Those two members of the panel shall select
the third member. Defendant shall, within 28 days
after this procedure is invoked, establish a fund
of at least $10,000.00, from which each member of
the panel shall be paid reasonable compensation
for their services, including actugl and necessary
expengses. If the parties do not agree concerning
the gualifications, eligibility, or compensation
of panel members, they may invoke the Dispute

o

Resolution procedures contained in Secticon XVI

of this Consent Judgment.

20
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b. Within a reasonable periocd of time after
selection of all panel members, the panel shall
confer and establish a schedule for acceptance of
submissions from the parties completing review and
making recommendations on the items of difference.

@. The scientific advisory panel shall make its
recommendations concerning resclution of the items
of difference to the parties. If beath parties
accapt those recommendations, the termination
criteria shall be modified in accordance with such
recommendations. If the parties disagrees with ths
recommendations, the MDNR's proposed resclution of
the dispute shall be f£inal unless Defendant invokes
the provedurss for judicial Dispute Resolution as
provided in Section XVI of the 5udgment, The
racommendation of the scientific advisery panel
and any related documents shall be submitted to
the Court as part of the record to be considered

by the Court in reselving the dispute.

4. HNetification of Termination. At least 30 days prior
to the date Defendant proposes to terminats coperation of a purge
well pursuant to the criteria established in subparagraph V.D.1.,
or a modified criterion established through subparagraph V.D.2.,
Defendant shall send written notice to the MONR identifying the
proposed action and the test data demonstrating compliance with

the termination criterion.
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5. Termination. Within 30 days after the MDNR’s
receipt of the nobtice and supperting documentation, the MDNR
shall approve or disapprove the proposed terminpation in writing.
Defendant may terminate operation of the well system{s} in
question upon: (a) receipt of written notice of approval from
the MDNR; or (b} receipt of notice of a final decision approving
termination pursuant to dispute resclution procedures of Section

XVI of the Consent Judgment.

B. FPaost-Termination Monitoring

1. For systems with a termination criterion of 3
ug/l, for a perisd of five years after cessation of operation of
any purge well, Defendant shall continue monitering of the purgse
well and/or associated monitoring wells, in accordance with the
approved monitoring plan, te verify that the concentration of
l1,4~dioxane in the groundwater does not exceed the termination
criterion. If such post-termination menitering reveals the
presence of 1,4-dioxane in excess of the termination c¢riterion,
Defendant shall immediately notify the MDNR and shall collect
a second sample within 14 days of such finding. If the sscond
gsample confirms the presence of 1,4-dioxane in excess of the
termination criterion:

a. 1f the confirmed concentrations are in
excess of 6 ug/l, Defendant shall restart the

associated purge well system; or

22
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b. if the confirmed concentrations are betwesn
3 ug/l and 6§ ug/l, Defendant may continue to monitor
the well bi-weekly for two months withouit restart
of the associated purge well. At the end of the
monitoring period, if concentrations in the
monitoring well meet the termination eriterion
of 3 ug/l, Defendant shall continue to monitor
as reguired by the approved monitoring program;
if concentrations do not meet the termination

criterion, Defendant shall restart the assoclated

purge well.

2. For all other groundwater systems, for a
period of five years after ceasing operation of any purge well,
Defendant shall continue monitoring of the purge well and/or
assoviated monitoring wells, in accordance with the approved
monitoring plang, to verify that the concentration of 1,4-dioxane
in the groundwater dces not excesed the termination criterion.

If such post-termination monitoring reveals the presence of
l,4~dioxane in excess of the termination criterion, Defendant
shall immediately notify MDNR and shall collect a second sample
within 14 days of such finding. If any two consecutive samples
are found at or above the termination criterion, Defendant shall

immediately restart the purge well system.



VI. GSI PROPERTY REMEDIATION

pefendant shall design, install, operate, and maintaln
the systems desgribed below to control, remove, and treat {as
required)} soll contamination at the GSI Property. The overall
obijective of these systems shall be to: (1} preveni the
migration of l,4-dioxane from contaminated soils into any aguifer
in concentrations that cause groundwater contamination; {2} to
prevent venting of groundwater contamination into Honey Creek
Tributary; and (3) to pravent venting of groundwater contamination
to Third Sister Lake. Defendant alse shall implement a

monitoring plan to verify the effectivensss of these systems.

A. Marshy Area System
(hereinafter “Marshy Arsa System”)

1. Objectives. The objectives of this System
ares to: (a} remove contaminated groundwater from the Marshy
Area located north of férmer Ponds I and II; (b} reduce the
migration of contaminated groundwater from the Marshy Area into
cther aquifers; and (¢) to prevent the discharge of contaminated
§xoundwatez from the Marshy Area into the Honey Creek Tributary
in concentrations in excess of 100 ug/l or in excess of a
concentration which would cause groundwater contamination along

or adjacent to the entire length of Honey Creek or Honey Creek

ributary.

24
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2. Design. No later than 150 days after the
effective date, Defendant shall submit its proposed design
of the Marshy Area System a schedule for implementing the
design, an cperation and maintenance plan for the System,
and an =ffectiveness monitoring plan to MDNR for its review

and approval.

3. Treatment and Disposal. The Marshy Area Systen
shall include: (a) facilities for the collection of contaminated
groundwater {either an interceptor trench cr sumps)} {b}
facilities for disposing of the contaminated groundwater
{including disposal te local surface waters in accordance with
NPDES Permit MI-008433, Befendant’s deep well, or in any other
manner approved by MDNR and/or the Water Resources Commission);
and {«¢} 1f the water is to be discharged to the sanitary sewer
for ultimate disposal at the City of Ann Arbor Wastewater
Treatment Plant, treatment facilities to easure that discharg
to the sanitary sewer complies with the terms and conditions
of the Industrial User‘s Permit authorizing such discharge,
and any subsequent amendment to that Permit. The terms and
conditions of the Permit and any subsequent amendment shall be
directly enforcsable by the MUNR against Gelman as requirements
of this Consent Judgment. Use of the sanitary sewer is
conditioned on approval of the City of Ann Arbor and Scio

Township.

25
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4. 1Installation and Operation. Upon approval by
the MDNR, Defendant shall install the Marshy Arsa System and
theresafter continuously operate and waintain the System according
ta the approved plans until it is authorized to shut down the

System pursuant to Section VI.D. of this Consent Judgment.

5. Monitoring. Defendant shall implement the
approved monitoring plan to verify the effectiveness of the
Marshy Area System in meeting the requirements of this Remedial
Action Consent Judgment. The monitering plan shall be continued

until terminated pursuant to Secticn VI.D. of this Consent

Judgmant.

B. Spray Irrigation Field

1. Objectives. The objectives of this program
shall be to meet the overall objective of Sectiocn VI upen
cempletion of the program and to prevent the discharge of

groundwater contamination inte Third Sister Lake.

Z. Remedial Investigation. Defendant shall, no
later than 180 days after the effective date, submit to MDNR for
review and approval a work plan for determining the distribution
of seoil contamination in the former spray irrigation area. Soil
characteristics for the area may be extrapolated from results of

samples taken from representative spray head locations.

28
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3. Soil Flushing System. Defendant shall, no later
than 240 days after the effective date, submit to MDNR for review
and approval a work plan for the installation of a system to flush
the former spray irrigation field with clean water to enhance
removal of 1,4~dioxane from contaminated soils. The work plan
shall include Defendant’s proposed design of the system, a time
schedule for implementation of the system, an operating and

maintenance plan, and effsctiveness monitoring plan.

4. Structures in the Spray Field. The following
structures have been constructed over porticns of the former
spray irrigation area: {a) the Defendant‘s warshouse; (h) the
parking area south of the Defendant’s warehouse; and (¢} the
parking lot between the Medical Device Divigsion Building and
the Defendant’s warehouse. These structures are identified
in Atrvachment D. With respect to these structurss, during such
time as they are kept in good maintenance and repair, the soils
beneath such structures need not be sampled nor directly
addressed in the soils systems remediation plan. In the event
that the structures are not kept in good maintenance or repalr,
or are schedulgd to be replaced or demclished, Defendant shall
notify MDNR of such a circumstance, and take the following

actions:



a. Defendant shall, within 21 days after
notification, submit to MDNR for approval a work
plan for investigating the extent of contamination
(1if any) of the soils beneath the structure, along
with a schedule for implementation of the work plan.

b. Within 14 days after approval of the work
plan by MDNR, Defendant shall implement the work
plan and submit a report of the results to MDNR
within the time specified in the approved schedule.

¢. If soil contamination is identified in any

the areas investigated, Defendant shall submit,

o

"
A

23
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together with the report required iﬁ Section
VI.B.4.b., a remediation plan for that area that
provides for induced flushing of contaminants
from the impacted soils. The plan shall include
a proposed schedule for implementation. The
remedlation system shall be installed, operated,

and terminated in accordance with the approved plan.

5. Installation, Operation, and Menitoring. Upon
approval by MDNR, Defendant shall install, operate, maintain, and
monitor the Spray Irtigatian Field System in accordance with the
approved plans and the terminatiocn criteria established in

Saction VI.D.

28
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€. Soils Svatenm

1. Objsctives. The ebjectives of this program are
ta: (a) evaluate the feasibility and effectiveness of available
sphions for remediation of identified source areas; (b} design

and lmplement remedial systems to achleve the overall objectives

of Secticn VI; and (g} verify the effectiveness of those systems.

2. Soils Remediation Plan. Defendant shall, ne
later than 210 days after the effective date, submit to MDNR
for review and approval a soils remediation plan for addressing
identifieﬁ areas of soil contamination. The aresas to be )
addressed include the burn pit; the former Pond I area; the
former Pond II area; the former Lift Station area; and Pond III.
These areas are depicted on Attachment E. As part ¢f the
3emeéiation plan, Defendant may make a demonstration that with

respect to any of these areas, cleanup toc a level established

under Mich Adm Code R 299.5717 {"Type C”} is appropriate by

addressing the factors set forth in Mich Adm Code R 299.5717(3%.
Defendant’s proposal for the preferrved remed;al alternative(s)

to be implemented to address each area of soil contamination
shall be identified in the soils remedlation plan. The proposed
remedial altermative(s) to be implemented must attain the overall
objectives of Section VI. Based upon their review, the MDNR
shall either: (a) approve Defendant‘s proposed remedial

alternative(s); or (k) disapprove the proposed remedial

29
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alternative(s) and select the other remedial alternative{s} to .
be implemented. A decision by MDNR to disapprove Defendant’s
remedial proposal is subject to Defendant’s rights under the

Dispute Resoclution provisions of Section ¥VI of the Consent

Judgment .

3. PDesign. Ppefendant shall, net later than 60 days
after: (a) the MDNR’s decision approving the proposed remedial
alternative(s}; or (b} the final decision in Dispute Hesolution
pursuant toe Section XVI of the Consent Judgment; submit the
following to the MDNR for review and approval: Defendant’s
proposed design of each selected remedial system, a time schedule
for implementation of the system, an eperating and maintenance

plan, and effectiveness moniteoring plan.

4. Installation, Operation, and Meonitering. Upon
approval by MDNR, Defendant shall install, operate, maintain,
and monitor the systems in accordance with the approved plans,
and the termination criteria established in Section VI.D. of

the Consent Judgment.

D. Termination Criteria for GSI Property Remediastion

1. Remedial Systems Collecting or Extracting

Contaninated Groundwater.

30
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a. Except as otherwise provided pursuant to
Section VI.D.3., Defendant shall continue to opsrate the Marshy
Area System and any groundwater remediation program developed
as part of the Soils System required under this Consent Judgment
until six consecutive monthly tests of samples from the purge
wall({s) and associated monitoring well{s) fail to detect the
presence of l,4-dioxane in groundwater at a concentration at ar
above 500 ug/l. Wotwithstanding this criterion, Defendant shall
continue to operate the portions of the such systems necessary fo
assure that contaminated groundwater dees not wvent into surface
waters in concentrations in excess of 100 ug/l until such time
as Defendant demonstrates to Plaintiff that v&nﬁing in excess of
180 ug/l is not cocurring from the Marshy Areas or Soils Systems
and Defendant demcnstrates that venting into surface waters will
not cause groundwater contamination aleng or adjacent to the
entire length of Honey Creek or the Honey Creek Tributary.
These Systems shall also be subject to the same post-shutdown
monitoring and restart requirements as those Systems described

in Section V.E.

b. Except as cotherwise provided pursuant to
Section VI.D.J., Defendant shall continue to operate the purge
wells for the Spray Irvigation Field System until six consecutive
menthly tests of samples from the purge well{s) fail to detect
the presence of l,4-dioxane in groundwatsr at a concentration

«

at or above 300 ug/l. Notwithstanding this criterien, Defendant

31



shall continue to operate such purge wells as necessary to assure
that contaminated groundwater does not vent into Third Sister Lake.
These Systems shall also be subject to the same post-shutdown

menitoring and restart requirements as those Systems described

in Section V.E.

2. All Cther GSI Property Remedial Systems. Except
as provided in Section VI.D.3., each GSI Property Remedial System
not subject to terminatien pursuant to Section VI.D.1. shall be
operated until Defendant demonstrates, through representative
soll sampliing and analysis in accordance with the effectiveness
monitoring plan approved by the MDNR, that the concentration of
l;émdioxang in soils in the area in gquestion does not exceed &0
uy/kg or other higher concentration desrived by means consistent

with Mich Admin Code R 299.5711(2) or R 299.5717.

&3

3. The termination criteria provided in Sectic
VI.D. may be modified in the same manner as specified in Sections

V.D.2. and ¥V.D.3.

4. At least 30 days prior to the date Defendant
proposes to terminate coperation of 4 system pursuant to Section
VI.D., Defendant shall send a written notice to the MDNR
identifying the proposed actiosn and shall send test data

demonstrating compliance with the termination criterion.

32
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5. Within 30 days after the MODNR‘s receipt of
the written notice and supporting decumentation, the MDNR
shall approve or disapprove the proposed termination in writing.
Defendant may terminate operation of the system{s) in guestion
upon: {a} receipt of written notice of approval from Plaintiffs;
or {b} if the Dispute Resclution procedures of Section XVI are

invoked, receipt of a final decision pursuant to that Section.

VII. COMPLIANCE WITH OTHER LAWS AND PERMITS

A. Defendant shall undertake all activities pursuant to
this Consent Judgment in accordance with the requirsments of all

applicable laws, regulaticns, and permits.

B. Defendant shall apply for all permiis necessary
for implementation of the Consent Judgment including, without
limitation, surface water discharge permit(s) and air discharge

permit(s).

C. Defendant shall include in all contracts entered
into by the Defendant for Remedial Acticn regquired under this
Consent Judgment (and shall require that any contractor include
in all subcontract{s), a provision stating that such contractors
and subcontractors, including their agents and employees, shall
perform all activities required by such contracts or subcontracts
in compliance with and all applicable laws, regulations, and
permits. Defendant shall provide a copy of relevant approved

workplans to any such centractor or subcontractor.
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D. The Parties agree to provide reasonable cocperation
and assistance to the Defendant in obtaining necessary approvals
and permits for Remedial Action. Plaintiffs shall not
unreasconably withhold or delay any regquirad approvals or permits
for Defendant’s performance of the Remedial Action. Plaintiffs
expressly acknowledge that one or mors of the followling permits
and approvals may be necessary for Remedial Action:

1. NPDES Permit No. MI-008433.

2. An Air Permit for discharges of contaminants Lo
the atmosphere for vapor extraction systems, 1
such systems are part of the remedial design;

3. A Wetlands Permit if necessaxﬁ for construction
of the Marshy Area System or the constructiocn of
facilities as part of the Core or Western Systems;

4. An Industrial User’s Permit to be issued by the
City of Ann Arbor for use of the sewer to dispose
of treated or untreated purged groundwater.
Plaintiffs have no cbiection to receipt by the
Ann Arbor Wastewater Treatment Plant of the
purged groundwater sxtracted pursuant to the
terms and conditions of this Judgment, and
amkﬂawiedgelthat receipt of the purged
groundwater would not necessitate any change
in current and proposed residual management
programs of the Ann Arbor Wastewater Treatment

Plant;
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5. Permit{s) or permit exemptions to.be issued by
the Water Resources Commission to authorize the
reinjection of purged and treated groundwater
in the Evergreen, Core, and Western System Areas;

6. Surface water discharge permit{s) for discharge
into surface waters in the Western System ars=a,
if necessary;

7. Approval of the City of Ann Arbor and the
Washtenaw County Drain Commissioner to use
storm drains for the remedial programs; or

8. A permit for the use of Defendant’s deep well
for injection of purged grmund%ater from the
remedial systems required under this Consent

Judgment.

VIIT. SAMPLING AND ANALYSIS

Defendant shall make avallable to Plainti

£.
i-..\..

3
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of all sampling, tests, and/or other data generate
performance or monitoring of any requirement under this Consent
Judgment. Sampling data generated consistent with this Consent
Judgment shall be admissible in evidence in any proceeding
related to enforcement of this Judgment without waliver by any
Party of any obijection as to weight or relevance. Plaintiffs

and/or their authorized representatives, at their discretlion, may
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take split or duplicate samples and observe the sampling event.
Plaintiffs shall make available to Defendant the results of all
sampling, tests, and/or other data generated in the performance
or monitoring of any reguirement under this Consent Judgment.
Defendant will provide Plaintiffs with reasconable notice of
changes in the schedule of data collisction activities included

in the progress reports submitied pursuant to Section XII.

IX. RACCESS

A. From the effective date of this Consent
Judgment, the Plaintiffs, their authorized emplovees, agents,
representatives, cantractors, and consultants, upen presentation
of proper identification, shall have the right at all reasonable
times to enter the Site and any property to which access is’
required for the implementation of this Consent Judgment, to
the extent access to the property is owned, controlled by, or
available to the Defendant, for the purpose of conducting any
activity authorized by this Consent Judgment, including, but
not limited to:s

1. Monitoring of the Remedial Action or any cther
activities taking place pursuant to this Consent
Judgment on the property;

2. Verification of any data or information

submitted to the Plaintiffs;
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3. Conduct of investigations related to
contamination at the Site;

4. Collection of gsamples;

5. Assessment of the need for, or plaanning and
implementing of, Reépanse Actions at the 3ite;
and

8. ZInspection and copying of non~privileged
dosuments including records, opesrating logs,
contracts, or other documents required to assess
Defendant ‘s compliance with this Consant Judgment.

All Parties with access to the Site or other property pursuant o
this paragraph shall comply with all applicable health and safety

laws and regulations.

B. To the extent that the Site or any other area where
Remedial Action is te be performed by the Defendant under this
Consent Judgment is owned or controlled by persens other than
the Defendant, Defend&nt shall use its best efforts to sacure
rom such persons aceess for Defendant, Plaintiffs, and their
authorized emploveses, agents, representatives, contractors, and
consultants. Defendant shall provide Plaintiffs with a copy of
sach access agreement secured pursuant to this paragraph. For
purposes of this Pavagraph, “hest efforts” includes, but is not
limited to, seeking judicial assistance to secure such access.
If access 1s not obtained within 30 days after the MDNR approves

any work plan or design for which such access is necessary,



Plaintiffs

pefendant shall notify the Plaintiffs promptly.
thereafter shall assist Defendant in obtaining access.
Plaintiffs agree to use appropriate authority available under
state law, including authority provided under the Michigan

to .

Environmental Response Act, as amended, MCL 225.601 gt seq,
obtain access to property on behalf of themselves and Defendant

for the purpose of implementing Remedial Action under this

Consent Judgment.
APPROVALS OF SUBMISSTONS

X.
Upon receipt of any plan, rsport, or other item that
is required to be submitted for approval pursuant teo this Consent

Judgment, as scon as practicable, but in no event later than 586
days after receipt of any such submission, the Plaintiffs will:
{1} approve the submiszsion; or (2) submit to Defendant changes in

he submission that would result in approval of the submission.

t-\
£ Plaintiffs do not respond within 36 days after receipt of the

submittal, Defendant may submit the matter to Dispute Resclubion
Upon receipt of a notice of approval

]

pursuant te Sectlion XVI.
action required by the plan, report, or other item, as approved

or changes from Plaintiffs, Defendant shall proceed to take any
or as may be modified to address the deficiencies identified by

If Defendant does not accept the changes proposed

Plaintiffs.
by Plaintiffs, Defendant may submit the matter to Dispute

Resolution, Section XVI.
38
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¥I. PROJECT COORDINATORS

A. Plaintiffs designate Leonard Lipinski as Plaintiffs-

Project Coordinator. Defendant designates James Fahrner, Vice
resident and Chief Financial Cfficer, as Defendant's Project
Coordinator. Defendant‘s Project Coordinateor shall have primary
responsibility for implementation of the Remedial Actlion at the
Site. Plaintiffs’ Project Coordinator will be the primary
designated representative for Plaintiffs with respect to
implementation of the Remedial Action at the Site. ALl
communication between Defendant and Plaintiffs, including

all decuments, reports, approvals, other submissions and
correspondence concerning the activities gezfcxﬁad pursaant

to the terms and conditions of this Consent Judgment, shall be
directed through the Project Coordinaters. If any Party changes

its designated Project Coordinator, that Party shall provide the

name, address, and telephone number of the successor in writing

Y, 1,

te the cther Party seven days prior to the date on which the

o
1

change is to be effective. This paragraph does no

(&3

ralliave

Defendant from cther reporting obligations under the law.

B. Plaintiffs may designate other authorized
representatives, emplayses, contractors, and consultants to
ebserve and monitor the progress of any activity undertaken
pursuant to this Consent Judgment. Plaintiffs® Project

Coordinator shall provide Defendant’s Project Coordinator
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with the names, addresses, telephone numbers, positions,

and responsibilities of any person designated pursuant to

this section.

ITI. PROGRESS REPCRTS

Defendant shall provide to Plaintiffs written guarterly
progress reports that shall: (1) describe the actions which have
been taken toward achleving compliance with this Consent Judgment
during the previous three months; {2) deseribe data collecticn
and activities scheduled for the next three months; and (3}
include all results of sampling and tests and other data received
by the Defendant, its consultants, enginesrs, or agents during
the previous three months rslating te Remedial Action performed
pursuant to this Consent Judgment. Defendant shall submit the
first guarterly report to MDNR within 120 days after entry of
this Consent Judgment, and by the 30th day of the month following
each gquarterly pericd thereafter, as feasible, until termination

o

of this Consent Judgment as provided in Sectiocn XXV.

XIITT. RESTRICTIONS ON ALIENATION

A. Defendant shall not sell, lease, or alisnate the G3I
Property unless the purchaser, lessee, or grantes provides prior
written agreement with Plaintiffs that the purchaser, lessse, or

grantee will not interfere with any term or cendition of this

40
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Consent Judgment. HNotwithstanding any purchase, lease, or
grant, Defendant shall remain obligated te comply with all terms

and counditions of this Consent Judgment.

B. BAny desd, title, or other ilnstrument of conveyvance
regarding the G3I Property shall contain a notice that Defendant’s

«

Property is the subiject of this Consent Judgment, setting forth

the caption of the cCase, the cass number, aand the court havin

urisdiction hersin.

ZIV. FCRCE MAJEURE

any delay attributable to a Forcs Majsure shall not be
-l
deemed a vioclation of Defendant’s obligaticns under this Caonsent
b ]

Judgment.

A. “"Force Majeure” is defined as an ccourrsncs oI

th

nenscourrence arising from causes beyond the contrel of Defendant

-
H

or aof any entity controlled by the Defendant performing Remedial
Action, such as Defendant’'s employvees, contractors, and
subcontractors. Such occurrence or nonoccurrence includes, but
is not limited to: (1) an Act of God; {2) untimely review of
_permit applications or submissions; (3) acts or omissions of

third parties for which Defendant is not responsible; (4)

i

insolvency of any vendor, contractor, or scboontractor rstaine
by Defendant as part of implementation of this Judgment; and (35)

delay in obtaining necessary access agreements under Section IX

o
$ont
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that could not have been avoided or covercome by due diligence.
“Force Majeure® does not include unanticipated or increased
costs, changed financial circumstances, or nonattainment of the

treatment and termination standards set forth in Secticns ¥ and

by
o ©

B. When circumstances occur that Defendant believes
censtitute Force Majeure, Defendant shall notify the MDNR by
telephone of the circumstances within 48 hours after Defsndant
first belisves thuse clircumstances to apply. Within 14 working
days after Defendant first believes those clroumstances to apply,
Defendant shall supply to the MDNR, in writing, an explanation

of the cause(s}) of any actual or expected delay, the anticipated

duration of the delay, the measures taken and the measures tc be

[t5
3,

taken by Defendant to aveild, minimize, cr overcoms the delay, and
the timetable for implementatiocn of such measures. Failure of
Defendant to éamgly with the written notice provisions of this
gazagragh shall constitute a waiver «f Defendant’s right to

$ i

assert a clalm of Force Majeure with respect to the clrcumstances

in gquestiocn.

C. A determinaticn by the MDNR that an event does not
constitute Majeare, that a deiay was not caused by Force, or that
the period af delay was not necessary to compensate for Force
Majeure may be subject to Dispute Rasclutian under Secticon XVI

of this Judgment.
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0. The MDNR shall respond, in writing, to any reguest
by Defendant f&x a Force Majeure extension within 30 days of
receipt of the Defendant‘s rasquest. If the MDNR does not respond
within that time pericd, Defendant’'s regquest shall be deemed
granted. If the MONR agreses that a delay is or was caused by
Force Majeure, Defendant’s delays shall be sxeoused, stipulated
peralties shall not acerue, and the MDNR shall provide Defendant
such additicnal time as may be necessary to compensate for the

Fecree Maijeure event.

E. Delay in achievement of any obligaticon established
by the Consent Judgment shall not automatically Jjustiiy or excuse
delay in achisvement of any subsequent obligaticn unless the

subsequent obligation automatically follows from the delayed

chligation.

iv. REVOCATION OR MODIFICATION OF LICENSES OR PERMITS

Any delay attributable to the revecation or medification
af 1icénsgs or permits obtained by Defendant to implement
remediation acticns as set forth in this Consent Judgment shall
not be deemed a viclation of befen&anﬁ’s obligations under this
Consent Judgment, provided that such revocation or wmodification
arises from causes beyond the control of Defendant or of any
entity controlled by the Defendant performing Remedial Actien,

such as Defendant’s employees, contracters, and subcontrachors.
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A. Licenses or permits that may need to be cbtained or
modified by Befendant to implement the Remedial Actions are those
spacified in Secticn VII.D. and licenses, easements, and other
agreements for access ta property or rights of way on property
necessary for the installation of remedial systems reguired by

this Consent Judgment.

B. & revecation or medification of a licsnss oz
permit within the meaning of this section means withdrawal of
permission, denlal of permission, a limitation or a change in
license or permit conditions that delays the implementaticn of
all or part of a remedial system. Revccation or medification
dus to PDefendant’s vislatien of a license or permit {(or any
conditions of a license or permit) shali not constitute a

revocation or medification covered by this ssction.

C. When circumstances cccur that Defsndant belisves
constitute revecation or medification of a license or permit,
Defendant shall notify the MDWR by telephone of fhe circumstances
within 48 hours after Defendant first believes these
circumstances te apply. Within 14 working days after Defendant
first believes those circumstances to apply, Defendant shall
supply to the MDNR, in writing, an explanation of the cause(s)
ef any actual or expected delay, the anticipated duraticn of
the delay, the measures taken and the measures to be taken by

Defendant to aveid, minimize, or overcome the delay, and the
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timetable for implementaticn of such measures. Fallure of
ﬁefendant to comply with the written notice provisions of this
paragraph shall constitute a waiver of Defendant’s right to
assert a claim of revocation or modification of a license or

permit with respect to the cirzumstances in guestion.

D. A determinaticon by the MDNR that an event does not
constitute revocation or modification of a license or permit,
that a delay was not caused by revocation or modificaticn of a
license or permit, or that the periocd «f delay was not necsssary
to ccmgeﬁsate for revocaticon or medification of a license o
permit may be subject to Dispute Resolution under Section ¥VI

of this Consent Judgment.

E. The MDNR shall respond, in writing, Lo any raquest
by Defendant for a rsvocation or medificaticn of a license or
permit extension within 30 davs of resceipt of the Defendant’s
request. If the MDNR does not respond within rhat time pericd,
Defendant’s reguest shall bhe deemed granted. I£ the MDNR agress
that a delay is or was caused by revocation or medification of a
license or permit, Defendant’'s delays shall be excused, stipulatsd
penalties shall not accrus, and the MDNR shall provide Defendant

such additional time as may be necessary to compensate for the

ravocation or modification of a license or permit.
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Delay in achievement of any obligation established

F. i
hall not automatically dustify or excuse

]

by the Consent Judgmer
any subseqguent obligation unless the

lay in achievegment of
subseguent obligation automatically follows from the delayed

obligation.
RESQLUTICH

XVI. DISPUTE

zgolution procedures of this
arising

Ko The L..\ -]
sive mechanism to resclve dlsputs

shall be the exclu
under this Consent Judgment and shall
this Consent Judgment, whether or not particular provisicns of
reference to the dispute
ute that arises

the Consent Judgment in guestion make
this Ssction.

reseolution provisions of
under this Consent Judgment initially shall ke the subject of
Parties. The pericd of

E™
o8

informal negetlaticons betwesn t
negotiations shall not exceed ten working days from the date
has arisen. This

v that a dispute
Fartlie

of written notice by any Pa
perisd may be extended or shortened by agresement of the
expiration of informal

Immediately upen
ment of the parties),

raa

B.
if upon ag

o da

negotiation pericd (or sooner
the MDNR shall provide to Defendant a written statement setting
ispute. Such

forth the MDNR’s propused resclution of the di
resoluticn shall be £inal unless, within 13 days after receipt

posed rescolution {clearly identified as such

of the MDHNR’s pro
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under this $ac;icn), Daefendant files a petition for fasmlutimn
with the Washtenaw County Circult Court setting forth the matter
in dispute, the efforts made by the Parties to resolvs it, the
relief requested, and the schedule, 1f any, within which the
dispute must be resolved to ensure orderly implementaticn of

the Consent Judgment.

C. Within ten days of the filing of the petition,

Plaintiffs may file a response to the petitiocn, and unless a

3

ispute arises from the alleged failure of MDNR to timely make a
decisicn, MDNR will submit te the Court all documents containing
information related to The matters in dispute, including

documents provided to MDNR by Defendant. In the event of a
A !

g
B
®

ispute arising from the alleged failure of MDNR teo timel;

a decision, within ten days of filing of the petition, each part

o3

shall submit to the Court correspondence, reports, affidavicts,

maps, diagrams, and other documents setting forth fachts pertaining

=

to the matters in dispute. Those documents and this Consent

-

Judgment shall comprise the record upon which the Court shall

&

raselve the dispute. Additional evidence may be taken by the

[

Court on its own motlon or at the request of sithsr party Lf the
Court finds that the record is incomplete or inadequats. Review
of the petition shall be conducted by the Court and shall be
confined to the record. The review shall be independent of any

factual or legal ceonclusions made by the Court prior te the date

of entry of the Consesnt Judgment.
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D. The Court shall uphold the decision of MDNR on the
issue io disputé unless the Court determines that the decision
iz any of the following:

1. Inconsistent with this Consent Judgment;
2. Not supported by competent, material, and
substantial evidence on the whole record;

Arbitrary, capricious, or clearly an abuse

3
B

QQ

nr unwarranted exercise of discreticn; an
4. Affected by cther substantial and matsrial srrox

of law;

E. The filiag of a petitiocn for resscluticn of a
dispute shall not by itszelf extend or postpone ény obligation
of Dafenda&t under this Consent Judgment, provided, however,
that payment of stipulated penalties with respect to the disputed
matter shall be staved pending resclutlion mf.the dispute.
Notwithstanding the stay of payment, stipulated penalties shall
accrue as provided in Section XVII. Stipulated penalties that
have accrusd with respect to the matter in dispute shall not be
assessed by the Court and shall he dissolved if Defendant prevails
en the matter. The Court may also direct that stipulated
penaltizs shall not be assessed and paid as provided in Section
KVII upoen a determinaticon that there was a substantial basis for

Defendant’s position on the disputed matier.
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VIX. STIPULATED PENALTIES

A. Except as obtherwise provided, if Defendant fails
or rafuses to comply with any term or condition in Sections IV,
v, VI, VII, or VIII, or with any plan, regquirement, or scheduls

estahlished pursuant te those Sectiszsas, then Defendant shall pay

)

stipulated penalties in the following amounts for each workin

day for every failure or refusal to comply or conform:

Pericd of Delawv Penalty Per Violakvion Per Davw
ist through 13th Day $ 1,000
18th through 30th Day $ 1,500
Bevond 30 Days $ 2,400

-

B. Except as otherwise provided if Defendant fails

AB e}

or refuses to comply with any other tsrm or condition of this

Fe

Consent Judgment, Defendant shall pay to Plaintiffs stipulated

D

penalties of $300.00 per werking day for each and every failare

to comply.

1f Defendant is in vioclation of this Consent

3

Judgment, Defeadant shall notify Plaintiffs of any violation no
later than five working days after first bhecoming aware of such

violation, and shall describe the viclaticn.

D. Stipulated penalties shall begin to accrue upon the
next day after performance was due or other fallure or refusal
te comply occurred. Penalties shall continue to accerue until the

final day of correction of the noncompliance. Separate penaltles

49
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shall accrue for each separate failure or refusal to comply with
the terms and conditions of this Consent Judgment. Penalties may
be waived in whole or in part by Plaintiffs or may ke dissolvaed

by the Court pursuant to Section LVII.

it

E. Stipulated penalties shall be paid no later than 14
working days after receipt by Defendant of 2 writtan demand from
Plaintiffs. Defendant shall maks payment by transmitiing a check
in the amount due, pavable teo the “State of Michigan”, addressed
to the Assistant Attorney General in Charge, Envizonmental

. Box 30212, Lansing, Michigan 48989.

e

Protection Divisicn, P.

=

F. Plaintiffs agree that, in the event that an act or

H

cmission of Defendant constitutes a viclation of this Consent
Judgmﬁﬂt subject to stipulatsd penaltises and a violation of other
applicable law, Flaintiffs will not impose upon Defendant for
that viclation both the stipulated penalties provided under this
Consent Judgment and the civil penalties permitted under other

applicable laws. Plaintiffs reserve the right to pursue any

s

ther remedy or remedies to which they may be entitled underx this

Consent Judgment or any applicable law for any failure or refusal

4]
Y
43
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of the Defendant to comply with the reguirements of this Con

Judgment .
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XVILI. PLAINTIFES' COVENANT NOT TO SUE AND RESERVATION OF RIGHTS

A. Except as otherwise provided in this Consent
Judgment, Plaintiffs cowvenant not to sue or take administrative
action for Coveresd Matters against Defendant, its officers,

smplovees, agents, dirsctors, and any persons acting on its

behalf or under its conhrol.

B. “Cavered Matters” shall mean any and all claims
available to Plaintiffs under federal and state law arising cut
of the subiect matter of the Plaintiffs’ Complaint with respect

ta the following:
1. Claims for injunctive rslief to address soll,
roundwater, and surface water contamination

at or emanating from the GSI Property:

2. Claims for civil penalties and costs;

3. Claims for natural rescurce damages;

4. Claims for reimbursement of response costs
incurred griar‘ta entry of this Consent Judgment
or incurred by Plaintiffs for provision of
alternative water supplies in the Evergreen
Subdivision; and

3. Claims for reimbursement of costs incurred by

Plaintiffs for overseelng the implementatiosn of

this Consent Judgment.

., "Coverad Matters" does not include:
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1. Claims based upen a failure by Defendant to
comply with the resquirements of this Consent
Judgment ;

2. Liability for violaticns of federal or state
law which occur during implementation of the
Remedial Action; and

3. Liability arising from the disposal, treatment,
or handling of any hazardous substance removed

; . .
from the Site.

D. With respect to liability for allegsd past

«t

vielations of law, this covenant not to sue shall take sifec

-

=t ta

1

on the effective date of this Consent Judgment. With respe

response activities reguired

4

§

future liability for performance o
to be performed under this Consent Judgment, the covenant aot Lo
sue shall take effect upen issuance by MONR of the Certificate of

Completion in accordance with Section JXV.

. HNotwithstanding any other provision in this
Cousent Judgment: (1) Plaintiffs reserve the right tc institute
proceedings in this action or in a new action seeking to raguire
Defendant to perform any additional response activity at the Site;
and {2} Plaintiffs reserve the right to institute procsedings in
this acticn or in a new action sseking to reimburse Plaintiffs
for response costs incurred by the State of Michigan relating to

the Site. Plaintiffs’ rights in D.l. and D.2. apply if and only

52
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if the following conditions are met:

1. For proceedings pricr to Plaintiffs’ certification
of completion of the Remedial tion concerning
tha Sitse,

a. onditions at the Site, previcusly unknown
to the Plaintiffs, are discovered afier the
entry of this Consent Judgment, or new
information previously unknown to Plaintiffs
is rszceived after the effective date of ths
Cansent Judgment; and

b. these previocusly unknown conditicns indicate
that the Remedial Action iLs not protechtive
of the public health, safety, welfare, and
the environment: and

2. For proceedings subsequent to Plaintiffs”

Action concerning
to the Plaintlifs,
information prav

1s received after the ce

ccmn’etlcb by Plaintifis;

previcous

susly unkunown to

sly anknaewn

are discoverad or new

Plaintiffs

reification of

and
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b. these previously unknown conditions indicate
that the remedial action is not protective
of the public health, safety, welfare, and

the envircnment.

F. Nothing in this Consent Judgment shall in any manner
restrict or limit the nature or scope of response actiens that
may be taken by Plaintiffs in fulfilling thelr responsibilities
under federal and state law, and this Consent Judgment does not
release, waive, limit, eor impair in any manner the claims,
rights, remedies, or defenses of Plaintifis against a person

cr entity not a party to this Consent Judgment.

G. Except as expressly provided in this Consent
Judgmeﬁt, Plaintiffs reserve all other rights and defenses that
they may have, and this Consent Judgment is without prejudicé,
and shall not be coastrued to walve, astop, or stherwise dimindsh
Plaintiffs’ right to seek other relief wiith respect to all

matters other than Coversed Mathters.

XIX. DETENDANT 'S COVENANT NOT TO SUE AND RESERVATICON OF RIGETS

A. Defendant hereby covenants not Lo sue and agrees
not te assert any claim or cause of action agalnst Plaintiffs
or any other agency of the State of Michigan with respect to
envircemmental contamination at the Siﬁe oy response activities

relating to the Site arising from this Consent Judgment.
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B. Motwithstanding any other provision in this Consent
Judgment, for matters that are not Covered Matters as defined -
in Sectiocn XVIII.E., or in the event that Plaintiffs institute

oceedings as allowved under Section ¥VIII.E., Defendant reserves

g

B

all other rights, defenses, or cousterclaims that it may have
with respect to such matters and this Consent Judgment is without

rejudice, and shall net be construed to waive, estop, or

A~ R g s

~

ctherwise diminish Defandant’s right fo sesk other relief and to

assert any other rights and defzsnses with rsspect to such cther

. HNething in this Consent Judgment shall in any way

<

(%3

impair Defendant’s rights, claims, or defenses with respect

any person not a party to thls Consant Judgment.

3X. INDEMNIFICATION AND INSURANCE

A. Defendant shall indemnify and save and hold harmless

-
H

fichigan and its departments, agencies, officials,

pe4

it
focg
i
[£4]
v
&
it
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O
[
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agents, employses, ccntractéfs, and representatives from any and
all claims or causes of action arising from, or on acceunt of,
acts or omissions of Defendant, its officers, employses, agents,
and any persens acting on its behalf or under its contrel in
carrying out Remedial Actien pursuant to this Consent Judgment.
Plaintiffs shall not be held cut as a party to any contract

entered into ky or on behalf of Defendant in carrying cut



activities pursuvant to this Consent Judgment. WNelther the
Defendant nor any contractor shall be considered an agent of
Plaintiffs. Defendant shall not indemnify or save and held

barmless Plaintiffs from thelr own negligences pursuant to this

paragraph.

B. Prior te commencing any Remedial Action on the
Gelman Property, UDefendant shall secure, and shall maintain
for the duration of the Remedial Aation, comprehensive general
liability insurance with limits of $1,000,000.00, combined sing
limit, naming as an additional insured the State of Michigan.
If Defendant demonstrates by evidence satisfactory to Plaintif
that any contractor or subcontractor maintains insurance
eguivalent to that described above, or insurancs covering the
same risks but in a lesser amount, then with resspect to that
contractor or subcontractor, Defsndant need provide only that

portion, if any, of the insurance described above that is not

maintained by the contractor or subcontractor.

XXI. RECORD RETENTION

Defendant, Plaintiffs, and thelr representatives,
consultants, and contractors shall preserve and retain, during
the pendency of this Censent Judgment and for a peried of ten
yvears after its termination, all records, sampling or test

results, charts, and other documents that are maintained or

la
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generated pursuant to any requirement of this Consent Judgment,

including, but not limited to, deocuments reflecting the results
of any sampling or tests or other data or information generated
or acgquired by Plaintiffs or Defendant, or on their behalf, with

After

raspect to the implementaticon of this Consent Judgment.

b,

the ten year period of decument restention, the Defendant and its
prisr to the destruction of such documents or rascor
reguest, the Defendant and/or its successor shall rslinguish

custody of all records and documents to Plaintiffs.

IXTT. ACCESS TO INFORMATION

Upon regquesht, Plaintiffs and Defendant shall provids
to the requsshting Party coplies of or acvess to all nonprivileged
n thelr possession aad/or control

tractors, agents, or

}—l
3 '
] e
o e

er that of their emplovees,
representatives, relating to activities at the Site er to

his Censent Judgment, including, but

b
ot

the implementaticn o

, chain of custody records,

1353

not limited to, sampling, analvsi

manifests, trucking legs, receipts, reports, sample traffic

-

routing, cerraspondence, or cother documents or informatieon
related to the Remedial Action. Upon request, Defendant shall
also make available to Plaintiffs, their employees, contractors,

agents, or representatives with knowledge of relevant facts

concerning the performance of the Remedial Acticn. The

37
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Plaintiffs shall treat as confidential all documents provided

to Plaintiffs by the Defendant marked “confidential® or

“proprietary.”

XXI1T.

RCTICES

Whenever under the terms of this Conssnt Judgment notice

is reguirsd to be given or a report, sampling data, aralysis, ox

other document ls required te be forwarded by one Party to the

other, such notice or dogument shall be directed te the following

Ladividuals at the specifisd addresses or at such other address

as may subseguently be designated in writing:

For Blaintiffg:

nard Lipinskd
ject Manager

higan Deptartment

of Natural Rescurces
nvironmental Response Division
¢l East Louls Glick Highway
Jackson, MI 43201

oy e

e
fogw;
:

7 oo
N

WY1

or Defsadants:

231

James Fahrner

Vice President
Gelman Scliences, Inc.
800 South Wagner Road
Ann aArbor, MI 48146

and

David H. Fink

Cocoper, Fink & Zausmer, P.C.
317480 Middlebelt Road

Suite 180

Farmington Eills, MI 48334

Any party may substitute for those designated to recelve such

notices by providing prior wro

b3

itten notice to the other parties.
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XATV. MODIFICATION

This Consent Judgment may not be medified unless such
medification is in writing, signed by all Pacz tﬁesf and approved
and entered by the Court. Remedial Plans, work plans, or other

submissicns made pursuant to this Consent Judgment may he

-

modified by matual agrsement of the Parties.

-

XIV. CERTIFICATION AND TERMINATION

A, When Defeandant determines that it has completed

wirad by this Consent Judgment, Defeidant

i
¥
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shall submit to the MONR a Netificatien of Completion and a draft
final repert. The draft final report must summarize all Remedial
Action performed under this Conseni Judgment and the performance

levels achieved. The draft final report shall include or refe

to any supporiting documentaticn.

B. Upon receipt of the Notification of Completicn,

i

the MDNR will review the Notificatien of Completicn and the
accompanying drafc final repeort, any supperting documentation,
and the actual Remedial Acticn performed pursuant to this Consent
Judgment. frar conductiag ;hiﬁ review, and not later than three
months after recelpt of the Notification of Completion, the MDNE
shall issue a Certificate of Completion upon a determination by
the MDNR that Defendant has completsd satisfactorily all

requirements of this Consent Decree, including, but not limited



to, completion of all Remedial Action, achievement of all
termination anﬁ treatment standards required by this Consent
Judgment, compliance with all terms and conditions of this
Congent Judgment, and payment of any and all stipulated penalties
cwed to Plaiatiffs. If the MDNR does not respond to the
Novification of Completicn within three months after receiph of
the Netification of Complestion, Defendant may submit the mattexr
to Disputz Resolution pursuant te Section XVI. This Consent
Judgment shall terminate upen motlon and order of this Couzxt

the Certifizate of Cempleticon. Upon issuancs,

e e~

i
ia )

aftar Lssuancs o

the Certificate cf Completion may he recorded.

XZVI. RELATEDR SETTLEMENT

The Parties’ agreement to bhe bound by this Consent
Judgment 1z contingent upon the stipulation by the Partiss to,
and the entry by the Court of, the proposed Consent Judgment in

the related case State of Michigan v Gelman Sciences, Tnc. {(E.D.

o

Mich. No. $0-QV-72348-DT), a copy of which is attached hereto as

Attachment ¥. In the event that the relatsd Ceonsent Judgment in

-

Michigan v Gelman Sciences. Inc. is not entersd, this Ceonsent

Judgment shall be witheout force and effect.
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XXVii. EFFECTIVE DATE

The effective date of this Consent Judgment shall be the

date upon which this Consent Judgment is entered by the Court.

XI¥IIT. SEVERABILITY

The provisions of this Consent Judgment shall be
severable. Should any provisicn bhe declarsed by a court of
cempatent ‘jurisdicticn to be inconsistent with federal or state
law, and therefore unenforceable, the remaining provisions cf

v

this Consent Judgment shall remain in full force and effect.

IXTX. SIGNATORIES

Bach undersigned representative of a Party to this
Ceonsent Judgment certifies that he or she iz fully authorized by
the Party to enter into this Consent Judgment and to legally bind
such Party to the respectivs terms and conditions of this Consent

Judgment.
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IT I8 S0 STIPULATED AND AGREED:

PLAINTIFFS

FRANK J. KELLEY
Attorney General for
the State of Michigan
Atta ﬂev for Plaintiffs

%/Q/aw J

. XLubdel Lef le* {(P24254)
R»hert 2. Reichel (231878
Assistant At torﬁevs General
Environmental Qrcteﬂtﬁcn Division
2.0. Box 30212
Lansing, MI 433C9
Talephone: ({317 373-7783
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DEFENDANT /fi

=/ 77
/’;, ] t,:
T

GELMAN SCIENCES, INC.

gved ag Lo forma:
,ez:, Pink & Zawager, P.C.
Attorneys for Defeqa nt

z.ewcps/rm o4 -
t’
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Uﬂ

Dav*d B. Fink (928235}

Blan D. Wasserman (P393509)
Thomas A. Biscup (P403380)

Cooper, Fink & Zamsmer, P.C.
31780 Middlebelt Road

Suite 180

Farmington Hills, MI 48334

Dated: it ﬁé ’/"?"Z_w

IT IS SO CRDERED AMD ADJUDGED this
oeT 28

. 1892.
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BCNORABLE PATRICK J.
Circuin Court Judge
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW

FRANK J. KELLEY, Attorney General

for the State of Michigan, ex rel, -

MICHIGAN NATURAL RESOURCES COMMISSION,
MICHIGAN WATER RESOQURCES COMMISEION,
and MICHIGAN DEPARTMENT OF NATURAL

RESQURCES,
Plaintiffs,
v

GELMAN SCIENCES, INC,,
a Michigan corporation,

Defendant.

File No. 88-34734-CE
Hoenerable PadsmckhGasdin

-

e L e
P S SR TP AT
1] Baer2h 3 wwd §Ta MeswE &Nl Latus

Robert P. Reichel (P31878)
Assistant Attorney General
Natural Resources Division
Krnapps Office Centre

300 South Washington
Suite 330

Lansing, MI 48913
Telephone: {817) 335-1488
Attorney for Plaintiffs

David H. Fink (P28235)

Alan D, Wasserman (F39509)
Cooper, Fink & Zausmer, P.C.
31700 Middlebelt Road

Suite 150

Farmington Hills, MI 48018
Telephone: {313) 8314111
Attorneys for Defendant

AMENDMENT TOQ CONSENT JUDGMENT




A Consent Judgment was entered in this case on October 26, 1992. The
Consent Judgment requires Defendant, Gelman Sciences, Inc., to implement various
remedial actions to address environmental contamination in the vicinity of
Defendant's property in Scio Township, subject to the approval of the Michigan

Department of Natural Resources ("MDNR").

Since the entry of the Consent Judgment, Executive Order 1995-18 reorganized
the MDNR and transferred the MDNR functions relevant to this action to a new

Michigan Department of Environmental Quality ("MDEQ").

Since the entry of the Consent Judgment, state environunental laws relevant
to this action, including the former Michigan Environmental Response Act, 1982
PA 307, as amended, have been recodified and amended as Part 201 of the Natural
Resources and Environmental Protection Act ("NREPA"), 1994 PA 451, as amended,
MCL 324.20101 et seq. Those amendments have changed cleanup criteria, MCL
324.20120a, and, in MCL 324.20102a, required the MDEQ to approve requests by
persons implementing response activities to change plans for such response activity

to be consistent with the new cleanup criteria.

Defendant has requested the MDEQ to approve changes in the Remedial
Action Plan attached to the Consent Judgment. The MDEQ has agreed that certain

changes to the Remedial Action Plan are appropriate.

The Parties have agreed that it is appropriate to establish schedules for

submittal and completion of certain remaining response activities at the site.



THEREFORE, the Parties agree to this Amendment to the Consent Judgment
("Amendment”) and such Amendment is ordered, adjudged, and decreed as

follows:

FIRST. modify Sections IN1.G. H, and N to read as follows:

G. "Groundwater Contamination” or “Groundwater Contaminant” shall
mean 1,4-dioxane in groundwater at a concentration in excess of 77 micrograms per
liter ("ug/1") as determined by the sampling and analytical method(s) described in

Attachment B.

H. "MDEQ” shall mean the Michigan Department of Environmental Quality,
the successor to the Michigan Department of Natural Resources ("MDNR") and to
the Water Resources Commission. All references to the "MIDNR" or to the "Water
Resources Comumission” in this Consent Judgment shall be deemed to refer to the

MDEQ.

N. "Soil Contamination” or "Soil Contaminant” shall mean 1,4-dioxane in
soil at a conceniration in excess of 1500 ug/kyg as determined by the sampling and
analytical method{s} described in Attachment C or other higher concentration limit

g R 299.5711(2) or MCL

ok
)
st

dmin

derived by means consistent with Mich

324.20120a.



5. Treatment and Disposal. Groundwater extracted by the purge wells(s} in

the Evergreen System shall be treated as necessary using ultraviolet light and
oxidizing agents or such other method as approved by the MDEQ and disposed of in

accordance with the Evergreen System design approved by the MDNR or MDEQ.

The options for such disposal are the following:

THIRD, insert new Section V.A 7 to read as follows:

7. On August 15, 1996, Defendant submitted to the MDEQ a written report
based upon groundwater monitoring data and modeling, evaluating whether the
existing Evergreen System is intercepting and containing the leading edge of the

plume of groundwater contamination in the vicinity of the Evergreen Subdivisiong
i

area. Unless that report demonsirates to the MDEQ's satisfaction that the existing |
{

Evergreen System is meeting that objective, Defendant shall, at MDEQ's written

AR e on

request, install additional monitoring and/or purge wells as needed ta ensure that

H

the objectives of the Evergreen System are achieved. —

FQURTH, modify Section V.B.1 to read as follows:

1. Objectives. For purposes of the Consent Judgment, the "Core Area” means
that portion of the Unit C3 aquifer containing 1.4-dioxane in a concentration
exceeding 500 ug/l. The objectives of the Core System are to intercept and contain

the migration of groundwater from the Core Area and remove contaminated



groundwater from the Core Area until the termination criterion for the Core

System in Section V.D.1 is satisfied.

{c} the discharge level for 1,4-dioxane in groundwater to be reinjected in the
Core Area shall be established based upon performance of further tests by Defendant

on the treatment technology and shall, in any event, be less than 77 ug/1.

SIXTH. medify Section ¥.B.4 to read as follows:

4. Surface Water Discharge Alternative. Defendant shall, not later than
September 30, 1996, submit to MDEQ for review and approval Defendant's design
for the Core System, a schedule for implementing the design, an operation and
maintenance plan for the System, and an effectiveness monitoring plan for the
Systemn. The Core System shall include groundwater purge wells as necessary to
meet the objectives described in Section V.B.1. The design shall include, at a

mindmum, three purge wells.

Purged groundwater from the Core Area System shall be treated with
ultraviolet light and oxidizing agent(s) or such other method approved by the
MDEQ to reduce 1,4~dioxane concentrations to the level as required by NPDES
Permit No. MI-008453, as amended or reissued. Discharge to the Honey Creek
tributary shall be in accordance with NPDES Permit No. MI-008453, as amended

or retssusd.



5. Implementation of Program. Upon approval by the MDEQ, Defendant
shall install the Core System according to the approved schedule and thereafter
continuously operate and maintain the System according to the approved plans
until Defendant is authorized to terminate operation pursuant to Section V.D.
Defendant may thereafter, and at its option, continue purge operations as provided

in this Section.

In any event, Defendant shall, beginning not later than December 28, 1996,
continuously operate groundwater purge wells in the Core Area System at the rate
of at least 65 gallons per minute until termination is authorized pursuant to this
Judgment. This initial, minimum purging rate requirement is intended solely as a
means of assuring progress toward remediation of the Core Area by a date certain
and shall not be construed as an indication that the rate is sufficient to meet the

objectives of the Core System.

EIGHTH, add a new Section V.B 7 to read as follows:

7. Modification of Program. Defendant may, at its option, propose to MDEQ
for review and approval modification(s) to the Core System, provided such
modification{s) will satisfy the objectives of the Consent Judgment as defined in
Section V.B.1. Any proposed modification involving groun«:iwater reinjection shall
satisfy the requirements of Section V.B.3. If approved by the MDEQ, the
modification{s} shall be implemented according to MDEQ approval plan(s) and

schedule(s).

[ 93]



3. Remedial Ihvestigation. No later than April 28, 1997, Defendant shall
submit to the MDEQ for its review and approval a revised work plan for remedial
" investigation and design of the Western System and a schedule for implementing
the revised work plan. The revised work plan shall include plans for installation of
a series of test/purge wells, conduct of an aquifer performance test(s), groundwater

monitoring, an operations and maintenance plan, and system design.

TENTH, modifv Section V.12.1 as follows:

Change 3 ug/1to 77 ug/l and change 60 ug/! to 77 ug/1L

ELEVENTH, modify Section V.E.1 to read as follows:

1. For systems with a termination criterion of 77 ug/l, for a period of five {5)
vears after cessation of operation of any purge well, Defendant shall continue
monitoring the purge well and/or associated monitoring wells, in accordance with
the approved monitoring plan, to verify that the concentration of 1,4-dioxane in the
groundwater does not exceed the termination criterion. If such post-termination
monitoring reveals the presence of 1,4-dioxane in excess of the termination
criterion, Defendant shall immediately notify MDEQ and shall collect a second
sample within fourteen (14) days of such finding. If the second sample confirms the
presence of 1,4-dioxane in excess of the termination criterion, Defendant shall restart

the associated purge well system.



F. Minimum Monitoring. In the event that any groundwater system
provided for in Section V is not operating for any reason other than compliance
with the termination criteria of Section V.D, Defendant shall, not later than
November 30, 1996, and at least semi-annually thereafter, collect and analyze for
1,4-dioxane samples from groundwater monitoring wells designated MW-15D,
MW-16, MW-21, MW-28, MW-40S, MW-40D, MW-41S, MW-41D, and MW-43,
and report the results to MDEQ. Such minimum monitoring shall not obligate
Defendant to duplicate monitoring required under any MDEQ-approved

maonitoring plan for a groundwater system.

THIRTEENTH, modify the first paragraph of Section VIt read as follows:

Defendant shall design, install, operate, and maintain the systems described
below to control, remove, and treat {as required} soil contamination at the GSI
Property. The overall objective of these systems shall be to: (a) prevent the
migration of 14-dioxane from contaminated soils into any aquifer in concentrations
that cause groundwater contamination; (b} prevent venting of groundwater
contamination into Honey Creek Tributary of 1,4-dicxane in quantities which cause
the concentration of 1,4-dioxane at the groundwater-surface water interface of the

ributary to exceed 2000 ug/l; and (¢) prevent venting of groundwater
contamination to Third Sister Lake in quantities which cause the concentration of
1,4-dioxane at the groundwater-surface water interface of the Lake to exceed 2000
ug/l. Defendant also shall implement a monitaring plan to verify the effectiveness

of these systems.

~3



1. Objectives. The objectives of this System are to: (a) remove contaminated
groundwater from the Marshy Area located north of former Ponds [ and II; (b)
reduce the migration of contaminated groundwater from the Marshy Area into
other aquifers; and {c} prevent the discharge of contaminated groundwater from
the Marshy Area into the Honey Creek Tributary in quantities which cause the
concentration of 1,4-dioxane at the groundwater-surface water interface of the

Tributary to exceed 2000 ug/L

FIFTEENTH, modify Sections VI.A.2 and VLA4 to read as follows:

2. Pilot Test and Design. No later than December 28, 1996, Defendant shall
begin the Extended Pilot Test according to the plan conditionally approved by MDEQ
on July 26, 1995, No later than March 1, 1998, Defendant shall submit to MDEQ for
review and approval the Pilot Test Report, final design, and effectiveness
monitoring plan. No later than June 13, 1998, Defendant shall submit to MDEQ

for review and approval the operation and maintenance plan.

4. Installation and Operation. Upon approval of the final design by MDEQ
and in any event not later than September 27, 1998, Defendant shall complete
installation of the system according to the approved design and begin operation.
Defendant shall thereafter continuously operate the system accsiding to the
approved plans until it is authorized to shut down the system pursuant to Section

VLD of the Consent Judgment.



1. Objectives. The objectives of this program shall be to meet the overall
objective of Section VI upon completion of the program and to prevent the
discharge of groundwater contamination into Third Sister Lake in quantities which
cause the concentration of 1,4-dioxane at the groundwater-surface water interface of

Third Sister Lake to exceed 2000 ug/L

BIGHTEENTH, modifv Section VILC.2 o read as follows:

2. Defendant Shall,, no later than November 30, 1996, submit to MDEQ for
review and approval a revised soils remediation plan for addressing identified areas
of soil contamination. The areas to be addressed include the burn pit; the former
Pond I area; the former Pond U area; the form Lift Station area; and Pond [II. The
plan submitted by Defendant shall be consistent with cleanup criteria as provided in

MCTL 324.20120a.
The Defendant's proposal must attain the overall objectives of Section VI

NINETEENTH, modify Section VI.D.1.a to read as follows:

{a) Except as otherwise provided pursuant to Section VI.D.3, Defendant shall
continue to operate the Marshy Area System until six {6) consecutive monthly tests

of samples from the purge well(s) and associated monitoring well(s) fail to detect the

9



presence of 1,4-dioxane in groundwater at a concentration at or above 500 ug/1l. This
System shall also be subject to the same post-shutdown monitoring and restart

requirements as those Systems described in Section V.E.

TWENTY-FIRST, modifv the last clause of Section VID. 2 to read as follows:

2. ... that the concentration of 1,4-dioxane in soils in the area in question does
not exceed 1500 ug/kg or other higher concentration derived by means consistent

with Mich Admin Code R 299.5711{2) or MCL 324.20120a.

TWENTY-SECONTD, modifv Section DX.B as follows:

Modify the third sentence to read: "For purposes of this Paragraph, best
efforts’ includes, but is not limited to, seeking judicial assistance to secure such

access pursuant o MCL 324.20135a." Delete the remainder of this subsection.

The Parties to the Amendment agree that no changes in the Consent
Judgment other than those specified above are intended by this Amendment, that
all provisions of the Consent Judgment remain in force to the extent they are not
specifically and affirmatively altered by this Amendment, and that — unless
expressly stated otherwise - all provisions of the Consent Judgment not altered by

this Amendment apply to it.

10



IT IS 50 STIPULATED AND AGREED:

PLAINTIFFS

2L / Dated:

Russell LoHarding
Director

Michigan Department of
Environmental Quality

Dtk P fecl S

Al MlChﬂt_l Leffler (P24254)
Robert P. Reichel (P31878)
Assistant Attorneys General
Natural Resources Division
Knapps Office Centre

300 South Washington
Suite 530

Lansing, MI 48913
Telephone: ({517) 335-1488
Attorneys for Plaintiffs
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Dated:




-
§ Fn %

DEFENDANT

/ /Wﬂ// Ky

GELMAN SCIENCES/INC.

Approved as to form:

Cooper, Fink & Zausmer, P.C.

Attorneys for Defendant
Gelman Scle Inc.

L

David H. Fink {r2 823:))

Alan D. Wasserman (P39509)
31700 Middlebelt Road

Suite 150

Farmington Hills, MI 48018
Telephone: (313) 8514111

Dated: _ﬁ}% Sk v

3\, /9%4

:1 S
IT 15 SO ORDERED AND ADJUDGED this 4 = _ day of\{l dbanle 1996,

cases /9206327 amendment
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HONORABLE PATRICK:

Circuit Court Judge ... .- ;o W™
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STATE OF MICHICAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW

JENNIFER M. GRANHOLM, Attorney
General for the State of Michigan, ex rel,
MICHIGAN NATURAL RESOURCES
COMMISSION, MICHIGAN WATER
RESOURCES COMMISSION, and
MICHIGAN DEPARTMENT OF
ENVIRONMENTAL QUALITY,

Plaintiffs, File No. 88-34734-CE
v Honorable Melinda Morris
GELMAN SCIENCES, INC.,

a Michigan corporation,

Defendant.

SECOND AMENDMENT TO CONSENT [UDGMENT

A Consent Judgment was entered in this case on October 26, 1992. The
Consent Judgment requires Defendant, Gelman Sciences, Inc., to implement various
remedial actions to address environmental contamination in the vicinity of
Defendant’s property in Scio Township, subject to the approval of the Michigan
Department of Environumental Quality ("MDEQ").

The Consent Judgment was amended by stipulation of the parties and Order
of the Court on September 23, 1996 ("First Amendment of Consent Judgment™).

In February 1997, Defendant Gelman Sciencés, Inc.'s agsets and liabilities were
purchased by Pall Acquisitions, Inc., and Defendant is now known as Pall/Gelman
Sciences, Inc. ("Pall/Gelman™).

Defendant has requested the MDEQ to approve two new alternative disposal

methods for the purged groundwater from the Evergreen Subdivision Area System.






System is conditioned upon approval of such installation by the MDEQ. If the
pipeline is proposed to be installed on public property, the pipeline installation is
conditioned upon approval of such installation by the City of Ann Arbor, Scio
Township, and the Washtenaw County Read Commission, if required by statute or
ordinance, or by Order of the Court pursuant to the authority under MCLA
§324.20135a. Defendant shall design the pipeline in compliance with all state
requirements and install the pipeline with monitoring devices to detect any leaks. If
leaks are detected, the system will automatically shut down and notify an operator
of the condition. In the event that any leakage is detected, Defendant shall take any
measures necessary to repair any leaks and perform any remediation that may be

necessary. To reduce the possibility of accidental damage to the pipeline during any

t3

uture construction, the location of the pipeline will be registered with MISS DIG

4~

System, Inc.

(it} Transportation of Untreated Groundwater. Defendant's option to use
a pipeline to transport untreated groundwater extracted from the Evergreen System
well(s) to the Core Area System for treatment and disposal is also subject to the
following conditions. Before using such a pipeline for that purpose, Defendant shall
submit and receive MDEQ approval of a written demonstration that the Core Area
System has continuously operated in full compliance with the requirements of this
Consent Judgment and applicable permit(s) in the immediately preceding six (6)
months and that the Core Area System has sufficient additional treatment capacity
to reliably treat, in full compliance with this Consent Judgment and applicable
permit{s), all the additional groundwater Defendant proposes to transmit from the
Evergreen System through the pipeline. In addition, Defendant shall submit and
receive MDEQ approval of a plan for this use of the pipeline.

(i) Transportation of Treated Groundwater. Defendant's aption fo use a
pipeline to transport groundwater, already treated by the Evergreen Treatment
System, to the Core Area for disposal through the NPDES permit dischargé point

3



into the Honey Creek, is subject to the following conditions. Before using such a
pipeline for that purpose, Defendant shall submit and obtain MDEQ approval of a
written demonstration that sufficient additional discharge capacity exists to handle
the combined discharge flow from the Core Area System and the anticipated
discharge flow from the Evergreen System. In addition, Defendant shall submit and
obtain MDEQ approval of a plan for this use of the pipeline. Any treated flows from
the Evergreen Treatment System being discharged at the Core System shall mest the
current NFDES permit limits for the Honey Creek discharge.

{iv) Nothing in this subsection shall relieve Defendant of its obligations
tor {a) continuously operate the Evergreen System and to properly treat and dispose
of contaminated groundwater in compliance with the Consent Judgment and
applicable permit(s), using cne or more of the other options for disposal, as
necessary; and (b} continucusly operate the Core Area System to properly treat and
dispose of contaminated groundwater in compliance with the Consent Judgment
and applicable permit{s).

The Parties to the Second Amendment agree that no changes in the Consent
Judgment other than those specified above are intended by this Second
Amendment. The Parties further agree that entry of this Second Amendment shall
not constitute a waiver by either party of its respective legal position regarding the
&ppﬁcabﬁity of the requirements of Part 201 of the Natural Resources and
Environmental Protection Act to the MDEQ's review, consideration and approval of

response activities to be performed by Defendant pursuant to the Consent Judgment.



IT 15 50 STIPULATED AND AGREED:

PLAINTIFFS

Wf? M Dated:_/& 4135/7 7
Russell J. Marding }

Dirsctor

Michigan Department of
Environmental Quality

Approved as to form:
Assistant Attorneys General
Natural Resources Division
Attorneys for Plaintff

/Z/%f /ﬂ Z,/J g, /0177 79

A Michael Leffler (P24254)
Robert P. Reichel (P31878)
Assistant Attorneys General
Natural Resources Division
Knapp's Office Centre, Suite 530
300 South Washington Square
Lansing, MI 48913

{517) 335-1488

Attorneys for Plaintiffs



IT 15 50 STIPULATED AND AGREED:

DEFENDANT

Mary Ans( Bartlett, Secretary
PALL/GELMAN SCIENCES, INC.

Approved as to formu
Plunkett & Cooney, P.C.
Attorneys for Defendant
Gelman Sciences, Inc.

Mﬁ( @Mﬂ (4 Dated:

Rﬁnaré D. Connors (P40479)
Dennis Cowan (P36184)

505 North Woodward, Suite 3000
Bloom#field Hills, MI 48304

{248) 9014050

Dated:

’”/’3*?’7

9-7-77

IT IS SO ORDERED AND ADJUDGED this O day ofl ff‘@:‘ms:

S/MELINDA MORRIS

HONOFRABLE MELINDA MORRIS
Circuit Court Judge

SHOLIE7 / Gelman/ Second Amend-clean
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STATE OF MICHIGAN oal
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTH)eptvof Attorney Genera

ATTORNEY GENERAL FOR THE STATE OF
MICHIGAN, ex rel, MICHIGAN DEPARTMENT

RECEIVED
VAR 2 2 201

OF NATURAL RESOURCES AND ENVIRONMENT,

Plaintiffs,
v

GELMAN SCIENCES, INC,,
a Michigan corporation,

Defendant.

NATURAL RESOURGES

BIVIBION
File No. 88-34734-CE

Honorable Donald E. Shelton

Celeste R. Gill (P52484)

Assistant Attorney General
Environment, Natural Resources$ and
Agriculture Division ‘

P.O. Box 30755

Lansing, MI 48909

(517)373-7540 ~

Attorney for Plaintiffs

Michael L. Caldwell (P40554)

Zausmer, Kaufman, August,
Caldwell & Tayler, P.C.

31700 Middlebelt Road, Suite 150

Farmington Hills, MI 48334

(248) 851-4111

Alan D. Wasserman (P39509)
Williams Acosta, PLLC

535 Griswold St. Suite 1000
Detroit, MI 48226

(313) 963-3873

Attorneys for Defendant

THIRD AMENDMENT TO CONSENT JUDGMENT

A Consent Judgment was entered in this case on October 26, 1992. The Consent

Judgment requires Defendant, Gelman Sciences, Inc., to implement various response activities to

address environmental contamination in the vicinity of Defendant's property in Scio Township,

subject to the approval of the Michigan Department of Environmental Quality ("MDEQ™).



The Consent Judgment was amended by stipulation of the parties and Order of the Court
bn September 23, 1996 ("Amendment to Consent Judgment") and October 20, 1999 ("Second
Amendment to Consent Judgment"). | |

The Court has also »supplemented éhe Consent Judgment with several cleanup related
orders, based on information about the nature and extent of contamination acquired after the
Consent Judgment and the Amendments were entered, includiﬁg, Remediation and Enforcement
Order (REO) dated July 17, 2000, the Opinion and Order Regarding Remediation of the
Contamination of the "ﬁnit E" Aquifer ("Uﬁit'E Order"), dated ADecember 17,2004, and the
Order Prohibiting Groundwéter Use, dated May 17, 2005.

Since entry of the Second Amendment to Consent Judgment, Executive Order No. 2009-
45 was signed and effective January 2010, the MDEQ was abolished as an agency of the State,
the Michigan Dep artment of Natural Resources (MDNRE) was created, and all of the authority,
powers, duties, functions, responsibilities, and personnel relevant to this action were transferred
to the MDNRE.

THEREFORE, the Partiés agree to this Third Amendment to the Consent Judgment
("Third Amendment") and such Third Amendment is ordered, adjudged, and decreed as follows:

FIRST, modify Sections IILF G, H. J. and Nto read as follows:

F. "GSI Property" shall mean the real property described in Attachment A, currently
owned and operated by Defendant in Scio Township, Michigan.
| G. . "Groundwater Contamination" or "Groundwater Contaminant” shall mean 1,4-
dioxane in groundwater at a concentration in excess of 85 micrograms per liter ("ug/1") (subject

to approval by the Court of the application of a new criteria) determined by the sampling and




analytical method(s) described in Attachment B to this (ionsent Judgment, subject to feview and
approval by MDNRE.

H. "MDNRE" shall mean the Michigan Department of Natural Resources and
Environme'nt,'the successor to the Michigan Depar@ent of Environmental Quality ("MDEQ"),
the Michigan Department of Natural Resources ("MDNR"), and to the Water Resources
Commission. All references to thé "MDEQ," "MDNR," or to the "Water Resources
Commission" in this Consent Judgment, as‘aménded, shall be deémed to refer to the MDNRE or
any successor agency.

J. "Plaintiffs" shall mean the Attorney General of the State of Michigan, ex rel,
Michigan Department of Natural Resources and Environment.

N. ”Soi} Contamination" or "Soil Contaminant" shall mean 1,4-dioxane in soil ata
concentration in excess of 1700 ug/kg as determined by the sampling and analytical method(s)
described in Attachment C, or other higher concentration limit VdGI_‘:[VGd by means consistent with
Mich Admin Code R 299.5718 or MCL 324.20120a.

SECOND. delete Section III.P and insert new Sections IILP., Q.. R..S.. T, and U.:

P. "Prohibition Zone Order" shall mean the Court's Order Prohibiting Groundwater
Use, dated May 17, 2005, which established a judicial institutional control.

Q. "Prohibition Zone" shall mean the area that is subject to the institutional control
established by the Prohibition Zone Order.

R. "Expanded Prohibition Zone" shall mean the area that shall be subject to the
institutional control established by the Prohibition Zone Order pursuant to this Third Amendment
to the Consent Judgment. A map depicting the Prohibition Zone and fhe Expanded Prohibition

Zone is attached as Attachment E.




S. "Unit E Order" shall mean the Court's Opinion and Order Regarding Remediation
of the Contamination of the Unit E Aquifer dated December 17, 2004.

T. "Eastern Area" shall mean the part of the Site that is located east of Wagner Road
and the areas encompassed by the Prohibition Zone and Expanded Prohibition Zone.

U. "Western Area" shall mean that part of the Site located west of Wagner Road,
excepting the Little Lake Area System described in Section V.C.

THIRD, modify the first paragraph of Section V to read as follows:

Defendant ghall design, install, operate, and maintain the systems described below. The
objectives of these systems shall be to extract the contaminated groundwater from the aquifers at
designated Iocatiohs for treamqeﬁt (as required) and proper disposal to the extent necessary to
prevent the plumes of groundwater contamination emanating from the GSI Property frém
expanding beyoﬁd the current boundaries of such plumes, except into and within the Prohibition
Zone and Expanded Prohibition Zone (subject to paragraph 9 of the Prohibition Zone Order, as
modified by Section V.A.2.b., of this Consent Judgment with regard to the northern boundaries
of the Prohibition Zone and Expanded Prohibition Zone), as described below. Defendant also
shall implement a monitoring program to verify the effectiveness of these systems.

FOURTH, modify Section V.A. fo read as follows:

A, Eastern Area System

1. Objectives. The remedial objectives of the Eastern Area System ("Eastern

Area Objectives") shall be:

a. Maple Road Containment Objective . The current Unit E
objective set forth in the Unit E Order of preventing contaminant concentrations above the

groundwater-surface water interface criterion of 2,800 ug/l (subject to approval by the Court of



the application of a new criteria) from migrating east of Maple Road shall apply to the Eastern

Area System, regardless of the aquifer designation, or depth of groundwater or groundwater

contamination.

b. Prohibition Zone Containment Objective. Use of groundwater in

the Prohibition Zone and Expanded Prohibition Zone will be governed by the Prohibition Zone
Order regardless of the aquifer designation or the depth of the groundwater or groundwater
contamination. MDNRE-approved legal notice of the proposed Prohibition Zone expansion shall
be provided at Defendant's sole expense.

2. Eastern Area Response Activities. The following response actions shall

be implemented:

a. Maple Road Extraction. Defendant shall continue to operate TW-

19 as necessary to meet the Maple Road containment objective.

b. Verification Plan. Defendant shall implement its June 3, 2009

Plan for Verifying the Effectiveness of Proposed Remedial Obligations ("Verification Plan"), as
modified by this Sections V.A.2.b. and c., to ensure that any potential migration of groundwater

. contamination outside of the Expanded Prohibition Zone is detected before such migration
occurs. Defendant shall install four additional monitoring well clusters in the Evergreen
Subdivision area at the approximate locations indicated on the map attached as Attachment F. If
concentrations of 1,4-dioxane in one or more of the three new monitoring wells installed at the
perimetér of the Expanded Prohibition Zone or the existing MW-120s, MW-120d, MW-121s,
and MW-121d exceed 20 ug/l, Defendant shall conduct a hydrogeological investigation to
determine the fate of any groundwater contamination in this area as described iﬁ the Verification

Plan. This investigation will be conducted pursuant to a MDNRE-approved work plan. The




work plan shall be submitted within 45 days after the first exceedence. If concentrations in any
of the périmeter wells exceed 85 ug/l (or any other criteria approved by the Court) or if the
Defendant's investigation or monitoring indicates that the plume of groundwater contamination
will migrate outside of the Prohibiﬁon Zone or Expanded Prohibition Zone, Defendant shall
conduct a Feasibility Study of avaiiable options for addressing the situation pursuant to a
MDNRE-approved format. The Feasibility Study shall be submitted within 90 days after a

' determination by the Defendant or a written notification by the MDNRE that one is required.
This Feasibility Study shall include options other than simply expanding the Prohibition Zone or
Expanded Prohibition Zone, although that option may be included in the analysis. The parties
agree that any further expansion of the northern boundaries of the Prohibition Zone or Expanded
Prohibition Zone to address migration of groundwater contamination outside of the Prohibition
Zone or Expanded Prohibition Zone should be avoided, unless there are compelling reasons to do
so. The Defendant's Feasibility Study shall identify a preferred alternative. The MDNRE shall
review the Feasibility Study and either approve the Defendant's preferred alternative or submit
changes as provided in Section X of the Consent Judgment- The Defendant shall implement the
appréved alternative, or any changes submitted by the MDNRE unlgss the Defendant initiates
Dispute Resolution under Section X VI of the Consent Judgment.

c. Additional Evergreen Monitoring Wells. Defendant shall install

the new well clusters described in Section V.A.2.b. according to a schedule to be approved by
the MDNRE . Each of the new well clusters will include two to three additional monitoring -
wells, and th; determination of the number of wells shall be based on the Parties' evaluation of
the geologic conditions present at each location, consistent with past practice. The easternmost

of these well clusters shall be installed last and the data obtained from the other newly installed




well clusters and existing wells will be used to determine the location of the easternmost well _
cluster. The easternmost well cluster will be instéllgd approxhnately one year after the other
well clusters are installed and after the Parties ha§e beeﬁ able to evaluéte at least four quarters of
data from the new wells and existing well, unless the Parties agree that it should be installed
sooner.

d Drilling Techniques. Borings for new wells installed pursuant to

Section V.A.2. shall be drilled to bedrock unless a ldifferentrdepth is approved by MDNRE or if
conditions make such installation impracticable. The MDNRE reserves the right to require
alternate drilling techniques to reach bedrcl)ck if standard methods are not able to do so. If the
Defendant believes that drilling one or more of these wells to bedrock is not practical due to the
geologic conditions encountered and/or that such conditions do not warrant the alternative
drilling technique required by the MDNRE, Defendant may initiate dispute resolution under
Section XVI of the Consent Judgment. The wells shall be installed using Defendant's current
vertical profiling techniques, which are designed to minimize the amount of water introduced
during drilling, unless the MDNRE agrees to alternate techniques.

e. Downeradient Investigation. The Defendant shall continue to

implement its Downgradient Investigation Work Plan as approved by the MDNRE on February
4, 2005, to trackAthe groundwater contamination as it migrates to ensure any potential migration
of groundwater contamination outside of the Prohibﬁion Zone or Expanded Prohibition Zone s
detected before such migration occurs.

£ Continued Evergreen Subdivision area Groundwater Extraction as

Necessary. The Defendant shall continue to operate the Evergreen Subdivision area extraction

wells LB-1 and LB-3 (the "LB Wells") at a combined purge rate of 100 gallons per minute




(gpm), in order to reduce the migration of 1,4-dioxane, until such time as it determines that the
Eastern Area cleanup obj ectivesA will be met at a reduced extraction rate or without the need to
operate these §Xtraction wells. Before significantly reducing or terminating extraction from the
LB Wells, the Defendant shalli consult with ‘Plaintiffs and provide a written analysis, together
~With the data that suppofts its conclusion. MDNkE will review the analysis and data and |
provide a written response to Defendants within 56 days after receiving Defendant's written
analysis and data. If the MDNRE disagrees with the Defendant's decision to reduce or terminate
extraction, it may dispute the decision in Court within 15 days of its written response. Within 15
days of the filing of MDNRE's dispute, Defendant may file a résponse to the petition. The
Parties may agree to extend these time frames to facilitate resolution of the dispute. The
Defendant shall not significantly reduce or terminate ex‘(;raction from the LB Wells while
MDNRE is reviewing or disputing the Defendant's determination. MDNRE Wﬂl make all
reasonable .efforts to have the motion resolved in a reasonable timeframe. If extraction from the
LB Wells is terminated either by the agreement of the Parties or an order of the Court, the
Defendant shall continue to maintain the LB Wells in an operable conditién until such time as
the Parties agree (or the Court decides) that the well(s) may be abandoned. Defendant shall
abandon the Allison Street (AE-3) extraction well operation upon entry of this Third

Amendment.

g. Well Identification. Defendant shall implement the Expanded
Prohibition Zone Well Identification Work Plan as approved by MDNRE on February 4, 2011,
pursuant to the approved schédule, unless Defendant files a Petition with the Court by March 16,

2011, seeking clarification of thé scope of this Court's Prohibition Zone Order.




h. Plugging of Private Water Supply Wells. The Prohibition Zoné
Order's requirement that Defendant plug and replace any private drinking water wells by
connecting those properties to municipal water shall apply to the Expanded Prohibition Zone.
Defendant shall also properly plug non-drinking water Wells in the Expanded Prohibition Zone
unless it petitions the Court to clarify whether the Prohibition Zone Order requires Defendant to-
plug such wells and the Court determines it does not.

3. | Future Inclusion of Triangl'e Property in the Expanded Prohibition Zone.

MDNRE may request that the triangle piece of property located albng Dexter/M-14 (Triangle
Property) be included in the Expanded Prohibition Zone if the data obtained from the monitoring
wells installed pursuant to Section V.A.2.c., above, (specifically, the Wagner Road and |
Tronwood/Henry monitoring wells) and other nearby wells indicate that the chemical and
hydraulic data does not support Defendant's conceptual model regarding groundwater and
contaminant flow in the area. Defendant may dispute such request pursuant to Section XVI of
this Consent Judgment. |

a.  If the Triangle Property is later included in the Expanded
Prohibition Zone, any fuﬁher expansion beyond the Triangle Property shail be subject the same
Feasibility Study requirements of Section V.A.2.b. |

b. If a drinking water supply well is installed on the Triangle Property
in the future, Defendant shall take the necessary steps to obtain permission to sample the well on
a schedule approved by the MDNRE. Defendant shall monitor such wells on the MDNRE-
approved, schedule unless or until that property is included in the Expanded Prohibition Zone, at

which time, the water supply well(s) shall be addressed as part of the well identification process.




4. Operation and Maintenance. Subject to Section V.A.2.fand V.A.7., |
Defendant shall operate and maintain the Eastern Area System as necessary to meet the Eastenl
Area Objectives. Defendant.shall continuously operate, as necessary, and mairﬁain the Eastern
- Area System according to MDNRE-approved operation and maintenance plans until Defendant
is authorized to terminate extraction well operations pursuant to SectionV.D.1.a.

5. Treatment and Disposal. Groundwater extracted by the extraction well(s)
in the Eastern Area System shall be treated (as necessary) using methods approved by the
MDNRE and disposed of using methods approved by the MDNRE, inclﬁding, but not limited to,
the following options:

a. Groundwater Discharge. The purged groundwater shall be treated

to reduce 1,4-dioxane concentrations to the level required by the MDNRE, and discharged to
groundwaters at locations approved by MDNRE in compliance with a permit or exemption
authorizing such discharge.

b. Sanitary Sewer Discharge. Use of the sanitary sewer leading to the

Ann Arbor WastévvaterTreaﬂnent Plant is conditioned upon approval of the City of Ann Arbor.
If discharge is made to the sanitary sewer, the Eastern Area System shall be operated and
monitored in compliance with the terms and conditions of an Industrial User's Permit from the
City of Ann Arbor, and any subsequent written amendment of that permit made by the City of
Ann Arbor. The terms and conditions of any such permit and any subsequent amendment shall
be directly enforceable by the MDNRE against Defendant as requirementg of fhis Consent
Judgment.

c. Storm Drain Discharge. Use of the storm drain is conditioned

upon issuance of an NPDES permit and approval of such use by the City of Ann Arbor and the

10



Allen Creek Drainage District. Discharge to the Huron River via the Ann Arbor stormwater
system shall be in accordance with the NPDES Permit and conditions’réquired by the City and
the Draitiage District. If the storm drain is to be used for disposal, no later than twenty-one (21)
days after permission‘ is granted b\y the City and the Drainage District to use the storm drain for
disposal of purged groundwater, Defendant shall submit to MDNRE, thé City of Arm Arbor, and
the Drainaée District for their review and approval, a protocol under which the purge system
shall be temporarily shut down: (i) for maintenance of the storm drain and (i1) during storm
events to assure that the stormwater system retains adequat;a capacity to handle run-off created
during such events. The purge system éhall be operated in accordance with the approved

protocol for temporary shutdown.

d. Existing or Additional/Replacement Pipeline to Wagner Road

Treatment Facility. Installation of an additional pipeline or a pipeline replacing the existing

pipeline to the Wagner Road Treatment Facility is conditioned upon approval of such installation
by the MDNRE. If the pipeline is proposed to be installed on public property, the pipeline
installation is conditioned upon approval of such installation by the City of Ann Arbor, Scio
Township, and the Washtenaw County Road Commission, if required by statute or ordinance, or
by Order of the Court pursuant to the authority under MCL 324.20135a. Defendant shall design
the pipeline in compliance with all state requirements and install the pipeline with monitoring
devices to detect any leaks. Ifleaks are detected, the system will automatically shut down and
notify an operator of the condition. In the event that any leakage is detected, Defendant shall
take any measurés necessary to repair any leaks and perform any remediation that may be
necessary. To reduce the possibility of accidental damage to the pipeline during any future

construction, the location of the pipeline will be registered with MISS DIG System, Inc. Nothing
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in this subsection shall relieve Defendant of its obligations to properly treat and dispose of
contaminated groundwater in compliance with the Consent Judgment and applicable permit(s),

using one or more of the other options for disposal, as necessary.

e. Additional Pipeline from Maple Road Extraction Well(s).

Installation and operation of a proposed pipeline from the Maple Road Area to Evergreen area is
conditioned upon approval of such installation and operation by the MDNRE. If the pipeline is
proposed to be installed on public property, the pipeline installation is cqnditioned upon approval
of such installation by the appropriate local authorities, if required by statute or ordinance, or
Order of the Court pursuant to the authori‘;y under MCL 324.20135a. Defendant shall design any
such pipeline in compliance with all state requirements and install it with monitoring devices to
detect any leaks.‘ In the event any leakage is detected, Defendant shall take any measures
necessary to repair any leaks and perform any remediation that may be necessary. The pipeline
shall be registered with the MISS DIG System, Inc., to reduce the possibility of accidental
damage to the pipeline. Defendant may operate such pipeline to, anlzong other things, convey
groundwater extracted from TW-19 to the Wagner Road treatment systems, where it can be
treated and disposed via the Defendant's permitted surface water discharge (capacity permitting).

6. Monitoring Plans. Defendant shall implement a MDNRE-approved
monitoring plén for the.Eastern Area. The monitoring plans shall include the collection of data
té measure the effectiveness of the System in (a) ensuring that any pofcential migration of
groundwater contamination outside of the Proﬂibition Zone or Expanded Prohibition Zone is
detected before such migration occurs; (b) tracking the migration of the groundwater
contamination to determine the need for additional investi gation to ensure thafu there are adequate

monitoring points to meet objective in Subsection (a) of this Section, including the determination
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of the fate of groundwater contamination when and if it reaches the portion of the Huron River
that is the easternmost extent of the ProiliBition Zone; (c) verifying that concentrations of 1,4~
dioxane greater than the groundwater-surface water interface criterion of 2800 ug/1 (or any other
criterion éppioved by the Court) does not migrate east of Maple Road; (d) complying’ with the
applicable limitations on the discharge of the purged groundwater; and (e) evaluating capture
areas for extraction wells and potential changes m groundwater flow from changes in extraction
rates and locations.
To satisfy the objectives of this Section V.A.6, Defendant shall implement the following
monitoring plans:
a. The portion of Defendant's Comprehensive Groundwater
Monitoring Plan, May 4, 2009, amended June 2, 2009 (ACGMP), relevant to the Eastern Area,
upon approval of the MDNRE as provided in Section X. Defendant shall continue to implement
the currently approved monitoring plan until MDNRE approves the final ACGMP for the
Eastern Area.
b. Defendant's Performance Mom'téring Plan for Maple Road, which
shall include the existing MW-84d as a monitoring point in lieu of the previously requested
‘additional monitoring Well closer to Maple Road, which shall be incorporated into the ACGNLP
for the Eastern Area. |
The monitoring plans shall be continued until terminatea pursuant to Section V.E.
7. Wagner Road Extraction. TW-18 and TW-21 (the "Wagner Road Wells")
shall be considered part of the Eastern Area System even though they are located just West of
Wagner Road. The Defendant shall initially opeféte the Wagner Road Wells at a combined 200

gallons per minute (gpm) extraction rate (with a minimum extraction rate of 50 gpin for each of

13




the wells). The Defendant shall continue to operate its Wagner Road Wells in order to reduce
the migraﬁion of 1,4-dioxane east of Wagner Road at this rate until such time as it determines that
the Eastern Area cleanup objectives Wﬂl be met with a lower combined extraction rate or without
the need to operate these wells. Before significantly reducing or terminating extracﬁon from the
Wagner Road Wells, Defendant shall consult with Plaintiffs and pfovide a written analysis,
together with the data that supports its conclusion. MDNRE will review the analysis and data
and provide éwritten response to Defendants Withiﬁ 56 days after receiving Defendant's written
analysis and data. If the MDNRE disagreés with the Defendant's décision to reduce or terminate
extraction, it may dispute the décision in Court within 15 days of the date of its written response.
Withinb 15 days of the filing of MDNRE's dispute, Defendant may file a response to the petition.
The Parties may agree to extend these time frames to facilitate resolution of the dispute. The
Defendant shall not significantly reduce or terminate the Wagner Road extraction while MDNRE
is reviewing or disputing the Defendant's determination. MDNRE will make all reasonable
efforts to havg the motion resolved in a reasonable timeframe.

8. Options Array for Transmission Line Failure/Inadequate Capacity.

The Defendant has provided the MDNRE with documentation regafding the life
expectancy of the deep transmission line and an Options Array (attached as Attachment G). The
Options Array describes the various options that may be available if the deep transmission line
fails or the 200 gpm capacity of the existing deep transmission line that transports groundwater
from the Eastern Area System to the treatment system located on the GSI Property proves to be
insufficient to meet the Eastern Area Objectives.

FIFTH, delete the existing Section V.B. and replace with the following:

B.  Western Area System
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1. Western Area System Non-Expansion Cleanup Objective. Tﬁe befendanf
shall prevent the horizontal extent of the groundwater contamination in the Western Area from
expanding. The horizontal extent shall be the maximum ﬂoﬁzontal areal extent of groundwater
contamination re gardleés of the depth of the groun;iwater contamination (as established under
Section V.B.2.c. of this Consent Judgment). Continued migration of groundwater contamination
into the Prohibition Zone or Expanded Prohibition Zone shall not be considered expansion and is
allowed. A change in the horizontal extent of gfoundwater contamination resulting solely from
the Court's application of a new cleanup criterion shall not constitute expansion. Nothing in this
Section prohibits thé Plaintiffs from seeking additional response activities pursuant to Section
XVIILE of this Consent Judgment. Compliance with the Non-Expansion Cleanup Objective

shall be established and verified by the Compliance Well Network to be developed by the Parties
as provided in Sections V.B.2.c and d., below ("Compliance Well Network™). There is no
independent mass removal requirement or a requirement that the Defendant operate any
particular extraction well(s) at any particular rate beyond what is necessary to prevent the
prohibited expanéion, provided that Defendant's ability to terminate all groundwater extraction in
the Western Area is subject to Section V.D.1.c. and the establishment of property use restrictions
as required by Section V.B.2.e. If prohibited expansion occurs, Defendant shall undertake
additional response activities to return the groundwater contamination to the boundary
established by the Compliance Well Network (such response activities may include
recommencement of extraction at particular locations).

Plaintiffs agree to modify the remedial obj ective for the Western Area as provided herein

to a no expansion performance objective in reliance on Defendant's agreement to comply With a

no expansion performance objective for the Western Area. To ensure compliance with this
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objective, Defendant acknowledges that in addition to taking further response action to return the
horizontal extent of groundwater contaminétion to the boundary established by the Compliance
Well Network, Defendant shall be subject to stipulated penalties for violation of the objective as
provided in Section XVII. Nothing in this paragraph shall limit Defendant's ability to contest the
assessment of such stipulated penalﬁes as provided in this Consent Judgment.

2. Western Area Response Activities. The followihg response activities shall

be implemented:

a. Extraction Wells. The Westem Area response activities shall
include the operation of groundwater extraction wells as necessary to meet the objective
described in Section V.B.1. Purged groundwater from the Western Area System shall be treated
with ozone&ydro gen peroxide or ultraviolet light and oxidizing agent(s), or such other method
approved by the MDNRE to reduce 1,4-dioxane concentrations to the level as required by
NPDES Permit No. MI-0048453, as amended or reissued. Discharge to the Honey Crf:ek

tributary shall be in accordance with NPDES Permit No. MI-0048453, as amended or reissued.

b. Decommissioning Extraction Wells. Within 14 days after entry of '
this Third Ameridment, Defendant shall submit to MDNRE é list of Western Area extraction
wells that it intends to decommission (take out-of-service) in 2011. The MDNRE has the right to
petition the Court to stop the Defendant from taking such extraction well(s) oﬁt—of—seﬁce within
60 days of receiving the list identifying such extracﬁoh well(s). The Defendant shall maintain all
other extraction wells, including, but not linﬁted to, TW-2 (Dolph Park) and TW-12, in operable
condition even if it subsequently terminates extraction from the well(s) until such time as the

Parties agree (or the Court decides) that the well(s) may be abandoned.
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c. Western Area Delineation Investigation. Defendant shall complete

the following investigation, as may be amended by agreement of the Parties to reflect data
obtained during the investigation, to address gaps in the current definition of the plume and to
further define the horizontal extent of groundwater contamination in the Western Area:

1. Install monitoring wells screened to monitor the mtermedlate (Umt D2)
and deep (Unit E) zones at/near the existing MW-20. An additional
monitoring well at or near existing MW-36 will not be necessary unless
the results from the wells installed at/near MW-20 are inconsistent with
the Defendant's conceptual flow model (that the contamination in the
shallower unit does not continue migrating to the west, but instead drops
into the deeper unit and flows east into the Prohibition Zone or Expanded

Prohibition Zone).

1i. Install a monitoring well cluster just west of Wagner Road and South of I-
94.

1il. Install a monitoring well cluster in the Nancy Drive/MW-14d area, to

define the extent of groundwater contamination from surface to bedrock,
with final placement of the cluster to be determined after the Wagner
Road/I-94 well cluster is installed or as otherwise agreed.

iv. Install a monitoring well screened to monitor the deep (Unit E) zone
near/at MW-125, with location to be approved by MDNRE. PLS will
vertically proﬁle every ten feet throughout the deep (Unit E) saturated
interval.

Defendant shall promptly provide the data/results from the investigation to the MDNRE so that
the MDNRE receives them prior to Defendant’s submission of the Monitoring Plan described in
Subsection V.B.2.d, below. MDNRE reserves the right to request the installation of additional
borings/monitoring wells, if the totality of the data from the wells 1o be installed indicate that the

horizontal extent of groundwater contamination has not been completely defined.

d. Compliance Monitoring Well Network/Performance Monitoring

Plan. Within 15 days of completing the investigation described in Subsection V.B.2.c , above,
Defendant shall submit a Monitoring Plan, including Defendant’s analysis of the data obtained
during the investigation for review and approval by the MDNRE. The Monitoring Plan shall

include the collection of data from a compliance monitoring well network sufficient to verify the
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effectiveﬁess of the Western Area System in meeting the Western Area objective set forth in
Section V.B.1. The locations and/or number of >the compliance morﬁtoﬁng wells for the |
Monitoring Plan will be determined based on the data obtained from the investi gatioh Defendant
shall conduct pursﬁant to Section V.B.2.c. The MDNRE shall approve the Monitoring Plan,
submit to Defendant changes in the Monitoring Plan that would result in approval, or deny the
Monitorir;g Plan within 35 days of feceiving the Monitoring Plan. Defendant shall either
implement the MDNRE-approved Monitoring Plan, including any changes required by MDNRE,
or initiate dispute resolution pursuant to Section X VI of this Consent Judgment. Defendant shall
imp_lément the MDNRE (or Court)-approved Monitoring Plan to verify the effectiveness of the
Western Area System in meeting the Westem Area objective. Defendant shall continue to
implement the current MDNRE-approved monitoring plan(s) until MDNRE approves the
Monitoring Plan required by this Section. The monitoring program shall be continued until
terminated pursuant to Section V.E.

e. Property Restrictions. The Defendant shall have property use

restrictions that are sufficient to prevent unacceptable exposures in place for any properties
affected by Soil Contamination or Groundwater Contamination before complétely terminating
extraction in the Western Area.

3. Internal Plume Characterization. Additional definition within the plume
and/or characterization of source areas, except as may be required under Section VI of this
Consent Judgment, is not necessary based oﬁ the additional mom'ton'né wells to be installed as
provided iﬁ Section V.B.2.c. MDNRE reserves the right to petition the Court to require such
work if there are unexpected findings that MDNRE determines warrants additional

characterization.
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SIXTH. modify Section V.C. to read as follows:

C. Little Lake Area System

1. Little Lake Area System Non-Expansion Objective. The objective of the
Little Lake Area System is to prevent expahsion of the horizontal extent of any groundw-ater
contamination located in this area.

2. Response Activities. Defendant shall implement some form of active
remediation in this area until the termination criterion is reached under Sectipn V.D.ld or
appropriate land or resource useire.striqtions on the affected property(ies) approved by the
MDNRE are in place’. Defendant shall continue its batch purging program from the ex’traction
well located on the Ann Arbor Cleaning Supply property pursuant to MDNRE-approved plans
unless some other férm of active remediation is approved by the MDNRE. Defendant may
resubmit a proposal to temporarily reduce the frequency éf the batéh puirging of this well so that
the effects of batch purging can be evaluated. Defendant shall also have the option of oiataining
. apprbpriate land use or resource use restrictions on the affected property(ies) as an alternative to
active remediation in this area, conditioned on MDNRE's approval.

3. Monitoring Plan.  Within 45 days of entry of this Third Amendment,
Defendant shall submit to the MDNRE for approval under Section X of this Consent Judgment a
revised Monitoring Plan that identifies which of the existing monitoring wells will be used as
compliance wells to verify the effectiveness of the Little Lake Area System in meeting the non-
expanéion objective of Section V.C.1. Defendant shall continue to implement the current
MDNRE-approved monitoring plan until MDNRE approves‘the Monitoring Plan required by this

Section. Ifa form of active remediation other than batch purging or land use or resource use
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restrictions are approved by the MDNRE, Defendant shall submit a revised monitoring plan,
modified as necessary to verify the effectiveness of such response activities.

The monitoring plan shall be continued until terminated pursuant to Section V.E.

SEVENTH, modify Section V.D.1 to read as follows:

D. Termination of Groundwater Extraction Systems

1. Defendant may only terminate the Groundwater Extraction Systems listed
below as provided below:

a. | Termination Criteria for LB Wells/Wagner Road Wells. Except as

otherwise provided puréuant to Section V.D.2, Defendant may only significantly reduce or
terminate operation of the LB Wells and the Wagner Road Wells as provided in Sections
V.A.2.f. and V.A.7., respectively.

b. Termination Criteria for TW-19. Except as otherwise provided

pﬁrsuant to Section V.D.2, Defendant shall maintain TW-19 in an operable condition and operate
as needed‘to meet the groundwater-surface water interface criterion containment objective until
all approved monitoring wells upgradient of Maple Ré)ad are below the groundwater surface

~ water interface criterion for six consecutive months or until Defendant can establish to the |
satisfaction of MDNRE that additional purging from TW-19 is no longer necessary to satisfy the
containment objective at this location. If Defendant requests to decommission TW-19,
Defendant's request must be made in writing for review and a