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GENERAL INFORMATION

Michigan’s Section 404 Program Overview

The State of Michigan has administered the federal Section 404 Permit Program since approval of
the state program by the United States Environmental Protection Agency (USEPA) in August 1984.
The Michigan Department of Environment, Great Lakes, and Environment (EGLE) is responsible
for the program, which is operated under agreements with the USEPA? and with the United States
Army Corps of Engineers (USACE). Administration of the Section 404 Program at the state level
provides for efficient processing of permit applications, encourages the integration of wetland
management with other state and local resource programs, and makes effective use of state and
federal staff resources.

Under Michigan’s agreement with the USEPA, direct federal review is provided only for the largest
projects and for those projects which have the potential to impact critical areas (e.g., threatened
and endangered species habitat). About one to two percent of all Section 404 applications
received are subject to direct federal review. Applications are processed as individual permit
applications (public noticed) or through an expedited application process for minor project (MP)
and general permit (GP) activities.

This report summarizes activities taken under Michigan’s Section 404 Program during fiscal year
(FY) 2022 (from October 1, 2021 to September 30, 2022) in accordance with the requirements of
the USEPA's state program regulations.

Status of Section 404 Program Review by the USEPA

The final results of the USEPA'’s review of Michigan’s Section 404 Program were published on
July 31, 2008, in the Federal Register (FRL-8697-3). The report was positive regarding EGLE’s

1 A new Memorandum of Agreement (MOA) was signed by both agencies effective November 9, 2011, that revises
the previous 1983 MOA.
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permit program administration; however, the report required a number of legal issues to be
addressed in order to maintain consistency between state and federal Section 404 regulations.
Since that report, EGLE has worked to address the identified issues required to maintain the
state program and has completed most of the proposed corrective actions cited in USEPA’s
2008 report.

In 2009, the Michigan Legislature created a Wetland Advisory Council (WAC) which was
charged to evaluate Michigan’s Wetland Program and provide recommendations to the
Governor, the legislature, and EGLE. The WAC completed its final report in August 2012,
including recommendations on the changes necessary to correct the identified deficiencies in
Michigan’s 404 Program. In follow-up to the WAC final report, EGLE created statutory
amendment language to address the deficiencies. Michigan’s Public Act 98 of 2013 was the
result of the five year effort by Michigan to work with stakeholders, including business groups,
drain commissioners, local, state and federal agencies, conservation and environmental
protection groups, and other interested organizations, as well as the Michigan legislature, to
develop amendments to address these issues.

The results of USEPA’s review of Program Revisions to Michigan’s Section 404 Program due to
Michigan’s Public Act 98 (PA 98) were published on December 13, 2016, in the Federal
Register. USEPA found that the majority of revisions within PA 98 sections were consistent with
the Clean Water Act (CWA) and approvable. There were some revisions found to be
inconsistent with the CWA and not approvable, thus requiring additional corrective actions.
EGLE has initiated corrective actions to address the findings of USEPA's review of PA 98,
through coordination and outreach to stakeholders, and internal planning efforts, so that a
legislative amendment language package can be pursued.

Summary of changes in program operations or procedures in FY 2022.

In October 2021, Part 301 was amended to extend the fee sunsets for application fees.

As of September 30, 2022, Michigan had 52 approved Wetland Mitigation Banks, 6 of which
were approved during this reporting period, FY 2022. The 6 new banks established during this
reporting period include Exeter Mitigation Bank in the Huron River Watershed, St. Joseph Il
Wetland Mitigation Bank in the St. Joseph Watershed, Fischer Road Wetland Mitigation in the
Black River Watershed, Gunnel Farms Il Wetland Mitigation Bank in the Grand River
Watershed, Carp River Wetland Mitigation Bank in the Carp River Watershed, and Covert
Wetland Mitigation Bank in the Black River Watershed. EGLE’s current Wetland Mitigation
Bank Registry can be found at Michigan.gov/EGLE/About/Organization/Water-
Resources/Wetlands/Mitigation-Banking.

The WRD continues to progress in the development of the Michigan Wetland Monitoring
Program (MIWM). The MIWM is in its second 5-year cycle. In FY2022, WRD completed its


https://www.michigan.gov/egle/about/organization/water-resources/wetlands/mitigation-banking
https://www.michigan.gov/egle/about/organization/water-resources/wetlands/mitigation-banking
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seventh year of annual sampling of sites for the state’s intensification project. Implementation of
the state intensification sampling was funded with Wetland Program Development Grant
funding. WRD sampled 22 unique sites for in the 2022 season, 2 of which were sites previously
sampled in prior seasons. This was also the first season when all sampling data was collected
via the app and Trimble (NWCA sites in 2021 used EPA'’s app and iPad). This led to better
identification of bugs and desired feature improvements in the app for maintenance.

WRD continued to partner with Central Michigan University (CMU) to evaluate water quality
samples taken at the state monitoring sites, funded through the Wetland Program Development
Grant. WRD also continued to participate with the Coastal Wetland Monitoring Project as a
Principal Investigator, coordinating with various agencies and partners on the project.

WRD staff participated in the EPA Region 5 State and Tribal Wetlands Meeting, which was held
virtually April 5 and 6, 2022. This included a presentation on the recently completed Wetland
Program Development Grant, “Developing Tools to Protect and Restore Wetland Shorelines
and Shallows, CDOOE02070,” which significantly advanced Michigan’s ability to address the
challenges and improve protection of riparian wetlands on inland lakes statewide.

FY 2022 Permitting Activities

During the period from October 1, 2021 to September 30, 2022, EGLE received 3,473 permit
applications for projects proposing impacts to inland lakes, streams, and wetlands subject to
Michigan’s Section 404 Program jurisdictions. These applications are processed under

Part 301 and Part 303.

EGLE issued a total of 3,286 permits, and denied 66 applications, under Parts 301 and 303
during FY 2022. Of the Section 404 permit actions taken during this reporting period:

o 1,379, or 41%, were processed through the public notice process
o 1,472, or 44%, were processed as MPs under Parts 301 and 303
o 435, or 13%, were processed as GPs under Parts 301 and 303

The remainder of the applications received were either incomplete or awaiting final decision.
Actions taken are summarized below:

Table 1 FY 2022 Section 404 Application and Permit Actions

Public Notices MPs GPs Total Actions
Issued 1005 1202 382 2589
Issued - 333 226 35 594
Modified or
Revised
Issued ATF 52 49 22 123
Denied - - - 66
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Table 2 FY 2022 USEPA Comments on Section 404 Red Files

USEPA No Comment 9
USEPA No Objection Provided Certain Conditions Are Met 25
USEPA Objection 1
TOTAL 35

FY 2022 Permit Actions Having Impacts Greater Than One Acre

Pursuant to the MOA between the EGLE and the USEPA, the following projects involved

impacts in excess of one surface acre per project. Fourteen (14) permits were issued impacting

one acre or more of wetlands.

Table 3 FY 2022 Section 404 Permits for Wetland Impacts Exceeding 1 Acre

Total Permanent Impact

Total Mitigation Required

Permits with > 1 acre (acres) (acres)
Permanent Impact

WRP026953 v1.0 3.94 5.68
WRP028656 v1.0 1.66 2.49
WRP030382 v2.0 1.64 3.40
WRP032246 v1.0 14.17 117.17
WRP032520 v1.0 36.54 68.28
WRP032666 v1.0 1.49 14.9
WRP032704 v1.1 4.73 9.22
WRP033261 v1.0 7.13 12.68
WRP033309 v1.0 1.18 1.77
WRP033548 v1.0 1.84 3.05
WRP034094 v1.0 13.2 15.62
WRP034335 v1.0 7.98 15.0
WRP034582 v1.0 1.24 2.06
WRP034900 v1.0 1.74 3.04
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Table 4 Section 404 Permits for Wetland Impacts in Excess of 1 Acre and Mitigation Total

Year

# of Permits

Acres of impact

Acres of mitigation

2022

14

98.48

274.36

Table 5 FY 2022 Section 404 Permanent Permitted Impacts by Waterbody Type

Waterbody Requested Permitted Requested Permitted
Type Acres Acres Linear Feet Linear Feet

Wetland 256 151 NA NA
Inland Lake 1,868 845 125,162 123,392
Stream 446 225 93,778 91,048

*Public Notice, minor project, general permits

**Does not include proposed impacts that were denied.

Table 6 FY 2022 Section 404 Restoration and Temporary Impacts

Type Acres Linear Feet

Wetland Restoration 597 NA
Temporary Wetland Impacts or Conversion Only Impacts* 412 25,211
Stream Temporary Impacts 19 24,893
Lake Temporary Impacts 764 2,942

*Temporary wetland impacts, or conversion of wetland type impacts, including seismic survey
impacts, are included in this category.

Table 7 FY 2022 Section 404 Wetland Mitigation

Wetland Type Acres Acres of Acres of Number of
Permitted Mitigation Preservation Permits
Requiring Required as Mitigation Requiring
Mitigation Mitigation
TOTAL WETLAND 160.66 286.18 8.02 152
Wetland - Forested 52.30 111.45 8.02 48
Wetland — Scrub 32
Shrub 22.78 15.84 0
Wetland - Emergent 49.58 64.00 0 63
Wetland — Wet 1
Meadow 0.98 1.47 0
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Wetland — Borders 1
Inland Lake 4,73 2.66 0
Wetland — Great 1
Lakes Coastal 10.9 54.50 0
Wetland — Non-Rare 2
Coastal 0.84 1.68 0
Wetland — Other Non- 1
Rare 4.16 4.16 0
Wetland — Rare and 1
Imperiled 7.06 21.62 0
Wetland - 1
Submergent 7.33 8.8 0

*Some temporary and conversion wetland impacts required mitigation. One permit requiring
stream mitigation approved alternative stream mitigation methods in the form of structure
replacement and flow improvements, which is not accounted for in the linear feet of stream
mitigation required in this figure.

Table 8 FY 2022 Section 404 Stream Mitigation

Waterbody Linear Feet Functional Linear Feet Functional Number of
Type Permitted Feet Mitigation Feet Permits
Requiring Permitted Required Mitigation Requiring
Mitigation Requiring Required Mitigation
Mitigation
TOTAL 5,635 711 1,457 1,431 5
STREAM

FY 2022 Compliance and Enforcement Activities

EGLE enters complaints which represent suspected violations of wetlands, lakes and streams

regulations. The nature of these complaints varies, but they are entered if it is suspected that the
activities include dredging, filling, placement of structures, draining, diminishing or enlarging, or
other activities that require a permit under Part 301 and/or Part 303.

During the period from October 1, 2021 to September 30, 2022, EGLE took compliance
enforcement actions on a total of 659 complaints and violations of Parts 301 and 303. Impact totals
for violations are not entered in consistent fields in the database at this time and are therefore not
able to be queried and reported in a reliable manner for this FY 2022 report. However, there are
database enhancements underway which will address this gap in the database reporting functions
in future reports.
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Table 9 FY 22 Section 404 Compliance Actions

Number of Complaints Closed/Resolved Part 301 328
Authority No Violation 59
Lack of Information 16
No Authority 14
Low Priority 78
Compliance and Enforcement (District and Central combined, detailed below) 152
Referred to Other Agency 9

Number of Complaints Closed/Resolved Part 303 331
Authority No Violation 60
Lack of Information 13
No Authority 12
Low Priority 64
Compliance and Enforcement (District and Central Combined, detailed below) 177
Referred to Other Agency 5

Total Compliance Enforcement Actions Taken (All legal Parts) 507
Compliance communication sent 8
Enforcement Notice 12
Violation Notice (VN) Civil Liability 47
VN request for Information 182
SVN request for Information 10
VN 15
VN Order to restore 160
Second Violation Notice (SVN) Order to restore 18
VN After the Fact Permit 40
SVN After the Fact Permit 1
Administrative Consent Agreement 10
Civil Litigation 4
Criminal Referral 0

Cumulative Impacts

Michigan’s wetland law requires that "the probable impact of each proposal in relation to the
cumulative effect created by other existing and anticipated activities in the watershed," be
considered in determining whether a permit should be issued. A permit allowing wetland losses
may be issued only when it has been shown that there is no feasible and prudent alternative to
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the project as proposed, and that the project will not result in an unacceptable disruption to the
aquatic resources. Cumulative impacts are addressed broadly through consideration of other
permitted impacts in the vicinity of a proposed project, and also through mitigation measures
including the use of conservation easements.

Administrative rules outlining mitigation requirements under Part 301, Inland Lakes and
Streams, and Part 303, Wetlands Protection, of the NREPA, require compensatory mitigation for
inland lake and stream and wetland impacts as necessary to offset losses resulting from
proposed projects.

Compensatory wetland mitigation can include restoration of former wetland, creation of wetland,
or in certain circumstances preservation of existing wetland. Mitigation ratios are defined by
administrative rule, with the minimum being 1.5 to 1. Compensatory mitigation for impacts for
permits issued during this year are reported above.

In addition to preservation of high-quality wetlands to mitigate for wetland impacts, EGLE staff
may accept preservation of remaining wetlands onsite to minimize cumulative and secondary
impacts associated with issuance of a permit. This type of preservation is not counted as
mitigation credit but is included in the total preservation acreage numbers.

EGLE uses conservation easements as a tool to provide permanent, long-term protection both
for compensatory wetland mitigation sites and for preservation of remaining undeveloped
wetlands on a project site. In the latter instance, the protection of wetlands is viewed as a
means of avoiding cumulative impacts; that is, in some instances, a permit may be issued in
part based on the assurance that cumulative future impacts will be avoided by protection of
remaining wetlands under a permanent conservation easement.

Table 10 Total Acreage Under Easement per year

Year # of Recorded Total
CE Agreements Acreage
Under
Easement
1980-89 30 373
1990 18 210
1991 16 186
1992 34 526
1993 27 577
1994 37 727
1995 20 122
1996 25 661
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1997 16 117
1998 14 185
1999 49 482
2000 91 935
2001 119 1,596
2002 154 1,145
2003 132 1,676
2004 148 3,601
2005 201 2,447
2006 136 2,269
2007 139 1,891
2008 102 882
2009 91 1,320
2010 46 1151
2012 43 835
2013 34 1947
2014 34 759
2015 a7 773
2016 50 970
2017 38 418
2018 45 523
2019 28 1,028
2020 42 1,125
2021 40 2,363
2022 36 1,035
Total 2,082 34,855

Status and Trends of Michigan's Wetlands

EGLE has analyzed wetland inventories from three time periods, 1978 to 1981, 1997 to 1999,
and 2000 to 2005, to evaluate wetland trends over the last 30 years in Michigan. Based on the
analysis of these inventories, Michigan currently has approximately 6,465,109 million acres of
wetlands. Michigan originally contained approximately 10.7 million acres of wetland prior to
European settlement, but by 1978, that number had dropped to approximately 6,506,044 million
acres. Since the passage of Michigan’s wetland protection law in 1979, the rate of wetland loss
has declined dramatically. The total decline of wetland since 1978 is estimated at 41,000 acres,
with the rate of decline slowing between the periods 1978-1998 (loss of approximately 1,642
acres per year) and 1998-2005 (loss of approximately 1,157 acres per year). More information
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on this analysis can be found in EGLE’s report Status and Trends of Michigan’s Wetlands: Pre-
European Settlement to 2005.

The Wetland Status and Trends Tool, incorporated into EGLE’s Wetlands, Lakes and Streams
Map Viewer, provides users the ability to compare historic wetland data to current information.
It also allows statistical data to be generated for acreage and a variety of wetland functions
where available. The information can be provided at the watershed, City/Township, or County
level. This tool can be used by both internal and external users including WRD permitting staff
when considering applications for wetland impacts in watersheds that have experienced
significant cumulative wetland losses over time, and in determining how to address cumulative
impacts in these watersheds. We are also encouraging applicants and consultants to use this
tool to better understand cumulative impacts in the watershed when they are project planning
and preparing permit applications.

In the last five years, EGLE has received substantial state funding and contracted with Ducks
Unlimited to update the National Wetland Inventory for Michigan utilizing 2015 high resolution
imagery and topography. This effort is being completed in partnership with US Fish and Wildlife
Service, and will meet all USFWS NWI specifications and standards before publishing. In FY
2022, we completed NWI updates for 14 counties. The draft data is currently in USFWS Quality
Assurance review and will likely be published on the agency’s NWI Map Viewer, as well as
EGLE’s Wetlands, Lakes and Streams Map Viewer, in 2025. The 7 county SEMCOG region
has been accepted into US Fish and Wildlife Service wetland mapper and is currently being
shared out by SEMCOG area counties. Upon statewide completion of the 2015 NWI, EGLE
staff will produce Wetland Status and Trends information examining the time period between
2005-2015, complimenting the original Status and Trends report published by EGLE in 2015
which examined the time period between 1978 and 2005. EGLE’s goal is to update the NWI and
Status and Trends report approximately every ten years on an ongoing basis to continue
reassessing Michigan’'s wetland baseline acreage and examining the causes and geospatial
locations of wetland conversion.

EPA Approval

This report was reviewed and approved by EPA on November 19, 2024.


https://www.michigan.gov/egle/-/media/Project/Websites/egle/Documents/Programs/WRD/Wetlands/Status-Trends-of-Michigans-Wetlands-PreEuropean-Settlement-to-2005.pdf?rev=30194c230acd42d98c2d92624ab19a6c&hash=6C6A51B2F341BF30A7FE82990CDC94BE
https://www.michigan.gov/egle/-/media/Project/Websites/egle/Documents/Programs/WRD/Wetlands/Status-Trends-of-Michigans-Wetlands-PreEuropean-Settlement-to-2005.pdf?rev=30194c230acd42d98c2d92624ab19a6c&hash=6C6A51B2F341BF30A7FE82990CDC94BE
https://www.mcgi.state.mi.us/wetlands/
https://www.mcgi.state.mi.us/wetlands/
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