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• Define 4 components of capacity 

assessments

• Describe epidemiology of incapacity

• Identify risk factors for incapacity

• Understand contextual nature of capacity 

assessments

• Apply capacity assessment to challenging 

clinical scenarios

After this webinar, participants will be 
able to:





A Medical 
Framework



Mr. Frank
74 yo male with 4 weeks of intermittent 

abdominal pain, nausea, and vomiting.

Past Medical History:

• Mild Cognitive Impairment (MoCA 23/30 in 

October 2024)

• Tobacco Use - 1/2 pack per day x 40 years

• Hypertension

• Prediabetes

Current Medications:

• Simvastatin 20 mg nightly

• Lisinopril 40 mg daily

• Metformin 500 mg BID

• Daily aspirin

• As needed Tylenol, Motrin for abdominal 

pain



Mr. Frank

Presented to urgent care for 

symptoms. Blood work and abdominal 

ultrasound are consistent with 

gallstones. He is referred to surgery.

His surgeon recommends elective 

cholecystectomy (gallbladder 

removal) but asks him to follow-up 

with his primary care doctor first given 

given his cognitive issues and limited 

social support.



Assessing 
Capacity



4 Components of 
Capacity Assessments

UNDERSTANDING

APPRECIATION

REASONING

EXPRESSING A CHOICE

Grisso T, Appelbaum PS. Assessing competence to consent to treatment: A guide for physicians and other health professionals. Oxford University Press, 

USA; 1998.



Understanding
• Does the individual 

understand their disease 

state or pathology?

• Does the individual 

understand the basics of the 

proposed intervention or next 

step in care?

• Patients should describe in 

their own words.

Appreciation
• Does the individual believe 

they have the applicable 

disease state/pathology?

• Does the individual 

acknowledge potential benefit 

from the proposed 

intervention?

• (If applicable) Does the 

individual appreciate the 

probability of success/failure?



Reasoning
• Can the individual state the 

risks and benefits of the 

proposed intervention?

• Can the individual state 

alternative options?

• Can the individual generate 

logical conclusions from the 

information they have been 

provided?

Expressing a Choice

• Does the individual express a 

clear choice?

• Is the choice congruent with 

discussion?

• Is the choice consistent 

across clinical contexts?

• Is the choice free from 

coercion?



Capacity Evaluations

Provide all 

relevant 

information.

Avoid jargon. 

Accommodate 

language 

barriers and/or 

sensory deficits.

Repeat 

information if  

needed. 

Consider 

visual aids.



Examples



Mr. Frank

74 yo male with recurrent 

abdominal pain and nausea. 

Referred to surgery for gallstones 

and surgery recommends elective 

cholecystectomy (gallbladder 

removal).



What is 
causing your 

abdominal 
pain?

Understanding/Appreciation



Stones are blocking 

up my gallbladder 

and it’s blocking 

everything up and 

causing pain.



What is 
causing your 

abdominal 
pain?

Understanding/Appreciation



I know you said 

something about 

gallstones, but I don’t 

think that’s right. I’ve 

never had issues with 

gallstones before. I get 

real bad heartburn I’m 

thinking it’s just reflux.



What would 
happen if you do 

not have the 
recommended 

surgery?

Understanding/Reasoning



The stones will keep 

coming back and I’ll 

keep hurting.



What would 
happen if you do 

not have the 
recommended 

surgery?
Understanding/Reasoning



I’ll keep having 

problems.



What concerns 
do you have 
about your 
recovery?

Reasoning



I may be able to go 

home the same day, 

which is great 

because I hate 

being in the 

hospital. I hope the 

pain isn’t too bad.



What concerns 
do you have 
about your 
recovery?

Reasoning



I’m really nervous 

about all this. I hope 

I don’t die on the 

table.



Would you like to 
proceed with 

surgery?

Expressing a Choice



I’ll do whatever 

you tell me to, 

doc.



Risk factors 
for incapacity



Cognitive impairment           
ccc incapacity

Incapacity is not a 
diagnosis.



DEHYDRATION/KIDNEY INJURY

Risk Factors for  Incapacity

ELECTROLYTE ABNORMALITIES

SUDDEN CHANGES IN BLOOD PRESSURE

ACUTE PAIN

MEDICATION SIDE EFFECTS

ACUTE ILLNESS

GRIEF

INTOXICATION

WITHDRAWAL

DELIRIUM



Delirium
Sudden onset of 

confusion and 

disorientation in older 

adults. 

Etiology is poorly 

understood.



Potential Causes of Delirium

DRUGS (PRESCRIBED OR RECREATIONAL)

ENVIRONMENT/EMOTIONS

LOW OXYGEN

INFECTION

RETENTION OF STOOL, URINE

INTRACRANIAL ABNORMALITY

UNDERHYDRATION/UNDERNUTRITION 

METABOLIC ABNORMALITIES

SLEEP DISTURBANCES



Ms. Lewis

Ms. Lewis is a 77 yo female 

with hemiplegia and 

cognitive impairment after a 

stroke. She lives in a SNF for 

long-term care.



She contracts the flu and her 

appetite is diminished. Over 

the past 3 days her oral 

intake has been very poor.

Ms. Lewis



On day 4, she is altered and 
agitated. On stat bloodwork 
she has very low sodium 
levels (hyponatremia) and 
evidence of a kidney injury 
due to dehydration.

She does not have a DPOA or 
advance directives on file. Her 
sister is her only listed 
contact.

Ms. Lewis



Facility staff call her sister, 
who states that Ms. Lewis 
previously expressed her 
wishes to avoid further 
hospitalizations. Ms. Lewis’s 
sister requests that she 
remain at the SNF and for 
staff to encourage hydration. 
She is open to a hospice 
referral if Ms. Lewis does not 
improve.

Ms. Lewis



The staff push fluids and the 

next day Ms. Lewis is 

somewhat improved, but not 

at her baseline mental status. 

She is oriented to self but not 

date or recent events. When 

asked about location, Ms. 

Lewis believes she is in her 

childhood home in Florida.

Ms. Lewis



A man calls the facility, 

identifies himself as Ms. 

Lewis’s brother. He states he is 

a physician and would like to 

be involved in Ms. Lewis’s 

care. He demands that Ms. 

Lewis urgently be brought to 

the emergency room for 

evaluation.

Ms. Lewis



Ms. Lewis is asked who should 

be her medical-decision 

maker.

She states, “My sister. She’s 

the only family I stay in touch 

with. We’ve talked about our 

wishes for this sort of thing 

before.”

Ms. Lewis



Can Ms. Lewis designate a 

temporary medical decision-maker 

while she is currently delirious and 

disoriented?



Decision-Making 

Capacity

Mental 

Status

Risk

Complexity



COGNITIVE IMPAIRMENT/DEMENTIA

Risk Factors for Prolonged 

Incapacity

PSYCHIATRIC DISEASE (PSYCHOSES)

NEURODEGENERATIVE DISEASES

TRAUMATIC BRAIN INJURY

HOSPICE/END OF LIFE

HOSPITALIZATION



Capacity Assessment Requirement

MCL 700.5508
1. Except as provided under subsection (3), the authority under a patient 

advocate designation is exercisable by a patient advocate only when the 
patient is unable to participate in medical treatment or, as applicable, mental 
health treatment decisions. The patient’s attending physician and another 
physician or licensed psychologist shall determine upon examination of the 
patient whether the patient is unable to participate in medical treatment 
decisions, shall put the determination in writing, shall make the 
determination part of the patient’s medical record, and review the 
determination not less than annually. If the patient’s religious beliefs prohibit 
an examination and this is stated in the designation, the patient must 
indicate in the designation how the determination under this subsection shall 
be made. The determination of the patient’s ability to make mental health 
treatment decisions shall be made under section 5515.



DPOA 
Activation

● Activating a power of 

attorney requires an 

assessment from the 

attending physician (and 

a second physician or 

licensed psychologist).

● Activating a DPOA 

remains specific to 

medical domain(s).



No DPOA?



Application



Ms. Smith

47 year old healthy female is 

seen by her primary care 

doctor for her annual 

physical. Her blood pressure 

has been high the past two 

visits, so her PCP starts a new 

medication 

(hydrochlorothiazide/HCTZ).



Ms. Smith

Ms. Smith notices the 

medication is making her 

frequently urinate. She also 

feels dizzy after taking it. She 

decides to stop the 

medication.



Does Ms. Smith 

have the right to 

stop her blood 

pressure 

medication?



Mr. Li

Mr. Li was recently 

hospitalized for pneumonia. 

While in the hospital, he was 

seen by speech language 

pathology and advised to 

start drinking nectar-thick 

liquids. When he returns to his 

facility, the SNF doctor writes 

an order for thickened liquids.



Mr. Li
Mr. Li has tried drinking 

thickened liquids but finds the 

taste and texture off-putting. 

He tells his aide he would like 

some regular, non-thickened 

tea. He states that he would 

rather have another episode 

of pneumonia or even die, 

rather than spend the rest of 

his life drinking thickened 

liquids.



Does Mr. Li have 

the right to drink 

non-thickened 

liquids?







Mitigating Risk

• Document Discussion

• Care Plan

⚬ Aspiration Precautions

⚬ SLP evaluation for 

possible rehabilitation



Mr. Ali

Mr. Ali resides at SNF for LTC 

and has mild Alzheimer 

disease. His primary care 

doctor and a hospitalist 

recently activated his DPOA 

as he required a complex 

revascularization procedure 

and his DOCTORS did not feel 

he had the ability to provide 

informed consent.



Mr. Ali

Mr. Ali has spent the past six 

weeks recuperating from 

surgery and is feeling much 

better. He would like to return 

to the Mosque on Fridays for 

prayers.



Mr. Ali

Mr. Ali’s daughter is his DPOA. 

She is worried he will contract 

an infection if he returns to 

the Mosque and that he is at 

high risk of complications 

from a cold or flu. She forbids 

him from attending Mosque 

to keep him safe.



Does Mr. Ali’s 

daughter/DPOA 

have the ability to 

prevent Mr. Ali from 

attending religious 

services?



Mr. Ali

● Substituted Judgement

● Surplus safety and risk 

mitigation

● Scope of “medical 

decision making” is poorly 

defined

● Utilizing resources (ethics, 

ombudsmen)

● Whatever the decision -

document rationale!



Webinar #3

Navigating 
Advance 
Directives, Power 
of Attorneys, and 
Guardianship

March 19, 2025



Thank you!
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