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Connecting the Dots:

Key Concepts Learned From Previous 

Webinars
► More than a choice- self determination and autonomy have a significant psychosocial impact on well-being

► Capacity mythbusting!  Capacity is…

► not a medical diagnosis

► can be temporary or situational 

► is domain specific and varies

► bad decisions ⇎ incapacity

► Honoring resident choice is rooted in federal regulations

► Four components of a capacity assessment include understanding, appreciation, reasoning, expressing choice

► Capacity evaluations for patient advocate designations must be conducted by 2 physicians, or a physician and 
a psychologist and reevaluated at least annually

► There are many social and clinical factors that impact capacity including dehydration, grief, acute illness, pain, 
delirium, medication side effects, anxiety, etc.

► Support autonomy and choice by discussing with resident and family, ensuring resident understands risks/benefits, 
incorporating into care plan, and documenting risk mitigation in patient chart
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Agenda

► Legal frameworks for medical decisions (and a little bit about financial 

decision-making)

► Determining who has authority

► Advanced conundrums
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Legal frameworks for 

medical decisions
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Can the individual?
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Understand 
the problem

Believe they 
have the 
problem

Understand 
the options

Understand 
the pros 

and cons

Express a 
choice

Explain 
what would 

happen 
with other 

options

Make a final 
choice
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Alternatives 

to 

guardianship
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• Supported decision making and informal supports

• Releases of information

• Technology

• Home and Community Based Services

Least restrictive

• POST

• Patient Advocate Designation (Medical POA)

Less restrictive

• Limited guardianship

More restrictive

• Full guardianship

Most restrictive

N



Least Restrictive 

Alternatives
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Supported decision-

making
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►Supported Decision-Making is an approach 

that encourages individuals with disabilities to 

make their own life decisions with support from 

family, friends, and trusted individuals.

►Primarily used by individuals with Intellectual 

and Developmental Disabilities (I/DD), but 

increasing frequency for adults with other 

disabilities
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Releases of 
information and 
informal supports

► Releases can give 

third-parties 

(parents, children, 

other loved ones) 
information without 

giving authority

► Education, 

finances, and 

health care are 

common uses
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Less Restrictive 

Alternatives
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Patient Advocate Designation (Durable Power of Attorney for Health 
Care)
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►Gives someone else authority 

over medical decisions

►Requires determination by 2 

doctors or doctor and 

psychologist

►Different than a general 

durable power of attorney!

• Different documents

• Different scope of authority

• Different ways to activate

N



Physician Order for Scope of Treatment
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► The patient is in the driver’s 

seat

► In place even after the 

patient is no longer able to 

make medical decisions

► Can use it, but cannot 

change it while client is 

unable to make or 

communicate medical 

decisions

N



More restrictive 

alternatives
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Partial/limited 

guardianship

► Should be narrowly tailored to address 

specific issues

► Individual retains authority not granted 

to guardian

► Underused
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Most restrictive
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Full guardianship
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When is 

Guardianship 

Needed? 

(According to 

the ABA 

Commission 

on Law and 

Aging)
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•The adult is incapacitated and cannot give 
consent

•The adult did not previously identify how 
decisions should be made in that situation

•There is no one else available in the person’s 
life to give consent through a DPOA, 
Designation of Patient Advocate, or other 
means

In emergency situations when

•Face critical decisions and have no interest 
in or ability to make decisions

•Need immediate protection from 
exploitation or abuse

To support people who

N



Guardianship is not needed…
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Standard for Appointment of 

Guardian

Mental Health Code
► Adult has a developmental disability

► Adult lacks the capacity to care for 
themselves completely or partially

Estates and Protected 

Individuals Code
► Adult has an “impairment by reason of”

► Mental illness

► Mental deficiency

► Physical Illness or disability

► Substance use

► Other cause

► The “impairment” results in incapacity to make 
or communicate informed decisions

► A guardian is necessary as a means of 
providing continuing care and supervision
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Documenting Capacity: A Lawyer’s 

Plea for Help

Don’t do this!

► “The patient lacks capacity.”

► “The patient is incapacitated.”

► “The patient is incompetent”

► “The patient can’t participate in 

decisions.”

► “BIMS score of X.”

Do this instead!

► “The patient is currently unable to 

make and communicate informed 

medical decisions. This determination 

is limited to medical decisions only 

and is not a determination as to other 

areas of decision-making.”
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And taking it to the next level…

► If applicable:

► “The patient is likely to regain capacity for medical decisions is uncertain at this 

time. However, we recommend repeat evaluation when the patient is …

► In a more stable setting

► No longer has exposure to X medication

► Etc.

► The patient is able to understand simple decisions such as antibiotics for an 

infection. The patient is unable to make informed decisions regarding cancer 

treatment options
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One more plea from a lawyer…

Courts and lawyers do not make 

distinctions between the terms 

“incompetent” and “incapacitated.”
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Who’s the boss?
DETERMINING WHO HAS AUTHORITY

24

A



Figuring it out
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Get the 
paperwork

1

Determine who 
has authority

2

Determine 
what authority 
they have

3
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Step 1: Get the paperwork
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Guardian Conservator
Power of 
attorney

Patient 
advocate

Representative 
payee

Trustee
”Responsible 

Party”
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Step 2: Who has authority?
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Who is the named

• Guardian

• Conservator

• Agent 

• Rep payee

• Trustee

• Patient Advocate

Is their authority 
current?
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Step 3: What power do they have?
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Have the powers 
been activated (if 

applicable)?

Are the powers 
expired?

What specific 
powers are they 

given?

What powers are 
they not given?

What powers are 
unclear?

Does the document 
say anything about 

honoring the 
person’s wishes?

A



Including the individual under guardianship
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►EPIC guardianship: If meaningful 
communication is possible, a[n individual’s] 
guardian shall consult with the [individual] 
before making a major decision affecting the 
legally incapacitated individual. MCL 
700.5314

►Mental health code: Guardianship should 
be designed to maximize self-reliance and 
independence. MCL 330.1602(1)

A



Including the individual in patient 

advocate decision-making

►EPIC Patient advocate: 
A patient advocate shall 
take reasonable steps to 
follow the desires. . . given 
by the patient while the 
patient was able to 
participate in decisions . . . 
MCL 700.5509
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Advanced Conundrums
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Focus on Appointing Healthcare Agents
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► Michigan law says “Of sound mind.”

► The individual must have the capacity to understand: 

► What it means to give authority to another for healthcare 
decisions 

► Through a legal instrument 

► Because of future (or present) inability to make treatment 
decisions 

► And to make a choice, which requires: 

► The ability to determine is an appropriate agent, and 

► The ability to express a reasoned choice of an appropriate 
agent.

► Standard is not can you currently make all these healthcare 
decisions yourself? 

► Think of the woman with the flu from our last webinar

N



Focus on Living Arrangements
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►No specific legal standard, but current models focus on:

►Demonstrating skills needed to live independently.

►Understanding the basic requirements of maintaining 
independence

►Paying bills, home maintenance, handling 
emergencies

►If the individual cannot do these tasks themselves, can 
they direct someone else to provide assist?

►Directing care is one way to maintain autonomy

►Family visits, automatic bill payment, in home care 
services can help

N



Focus on Intimate Relationships
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According to the American Bar Association, for intimate 
relationships, a clinical model for assessment focuses on:

► Knowledge of the sexual activity in question, potential 
consequences such as sexually transmitted diseases, and 
how to determine whether the partner consents to the 
activity

► Decision-making abilities such as understanding and 
appreciating the behavior and expressing a choice 
about engagement based on consideration of relevant 
information and personal values, and

► Voluntariness of the decision to engage in the sexual 
activity and review of any potential concerns for 
physical or sexual abuse or undue influence

N



Focus on activities 

and travel

Do you know what you’re doing and 

why? Do you appreciate the 

consequences? Can you care plan the 

outing?
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Focus on food
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►Eating with a risk of aspiration

►This is a choice with serious consequences

►Safer isn’t always the “right” choice

►Do you know what you’re doing and why? Do 

you appreciate the consequences?

N



So what if…
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The individual’s son is the healthcare 
power of attorney. The individual wants 
to eat ice cream and go for a walk 
outside every day. His son directs the 
AFC not to permit either activity because 
the individual is diabetic and at risk of 
falling. Who wins?

The individual’s son is the healthcare 

power of attorney. The individual 

wants to order magazines and a 

newspaper to be delivered to his 

apartment. The son disagrees and 

tries to cancel the subscriptions 

because the individual has limited 

funds. Who wins?

A



So what if…
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The individual’s niece is her guardian.  
The guardian directs the PACE 
program community center that the 
individual visits regularly that the 
individual needs to wear a bib over her 
clothes because she sometimes spills 
food.  The individual objects.  Who 
wins?

The individual’s financial power of 

attorney directs the nursing home to 

block calls and visits from certain relatives 

in a family with long-standing tensions. 

The POA claims there may be the 

possibility of future exploitation if the calls 

or visits occur. The individual objects. Who 

wins?

A



Takeaways
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► There are many gray areas. 

► Advocate for individuals’ whenever:

► They have a right to make the decisions 

themselves

► Their representative is not acting in their 
best interests

► Capacity may need to be frequently 

reassessed.

► Capacity is worth fighting about! It’s the key 
to individual autonomy.
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Please join us at JPST on April 22nd for:

DIGNITY OF RISK IN A RISK AVERSE 

INDUSTRY: RECOGNIZING RESIDENTS’ 

RIGHT TO MAKE CHOICES
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Thank you
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