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What if...? %

What if you had a medical emergency today { Tl i4
that left you unable to make decisions about |

your care?

Who would speak for you?

Would they know your treatment
preferences?



State Laws Regarding Surrogate Decision Makers.

l: No identified law allowing for appointment Surrogate hierarchy exists; extrajudicial Surrogate hierarchy exists only for

of default surrogate under any circumstances challenge provision present decisions regarding life-sustaining

therapy; must go to court to challenge
_— [’:] Surrogate for medical decisions provided Surrogate hierarchy exists; must go to a surrogate authorized by statute
for by law; priority order not suggested court to challenge a surrogate
authorized by statute [:I Surrogate hierarchy exists, but only

il Surrogate for medical decisions provided applies under special circumstances

for by law; priority order suggested (research, mental health, hospital

admissions, and others)

Michigan is one of four states that lacks a Next of Kin or Surrogate Decision Maker law.



Decision Making and Advance Care Planning

- All adults are presumed to have the ability to make their treatment
decisions and to name their surrogate decision maker (Patient
Advocate)

Many adults lose their ability to make their treatment decisions
towards the end of life or during an acute illness

. All adults are encouraged to create a Patient Advocate
Designation/Durable Power of Attorney for Health Care that
identifies their Patient Advocate (legal decision maker) during times
of incapacity



Social Worker’s Role in Advance Care Planning (ACP)

= Upon admission
= Review code status
" |sthere paperwork for a legal decision maker? (Valid Patient Advocate
Designation/Durable Power of Attorney for Health Care or Letters of
Guardianship?)
= |sthere a Determination of Capacity from the referral source (hospital,
home care, PCP, etc?)

= (Care conferences
= Change in health status or family situation



Documentation of ACP discussions

First name, last name, relationship, phone number of person
connected to your resident (especially if they are a decision maker
for the resident)

Description of the authority granted to the legal guardian by
probate/family court—also, did you call the court for the
information and who did you speak to?

Resident has identified a specific person as the Patient Advocate
but still needs to create a Patient Advocate Designation/Durable
Power of Attorney for Health Care form. Document the full name,
relationship and phone number of the person the resident would
like to designate as their Patient Advocate.



Capacity Evaluations

. BIMS score could be a signal to initiate (do you have benchmark score
that prompts you to consider a capacity evaluation?)

- Consider appropriate timing
- Is there a current infection?
- Medication adjustments or changes that could be impacting cognition?
- Another temporary condition or cause contributing to impaired cognition,

memory loss, confusion?
* ie. high ammonia level, low sodium, etc.
 |s a follow up capacity evaluation needed once the temporary condition or cause is
resolved, so that the resident is established as their own decision maker again?
« Participants to share examples



Resident is DD since birth. Mother is
deceased. Father, an attorney, drew up
DPOA papers to have resident sign to give
him full authority over healthcare. There is a
sister in another State. Resident has capacity

Case evaluation and is found to lack capacity to
make informed decisions to activate DPOA.
Exam ple Father has massive stroke and is unable to

fulfill his responsibilities as DPOA. Sister has

no legal authority. She decides to move

resident out to a group home. What must be ’
done at that point? /
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LAW: Patient Advocate Designation Act

Durable Power of Attorney for Healthcare Michigan Compiled Laws (MCL)
700.5506-5520

INTENTION:

Identifies the individual designated as the patient
advocate by the patient and what authority they have.
*May or may not include treatment preferences.

DOCUMENT REQUIREMENTS:

Voluntarily executed by a competent adult with capacity
Identifies what authority the patient advocate has
Requires activation to be actionable

The patient must sign and date

Two witnesses to the patient’s signature

*  Witnesses cannot be a listed patient advocate, a healthcare
employee, a family member, a person employed by a life insurance or
health insurance company for the individual, or a person who is listed
as an estate beneficiary.

DURABLE POWER OF ATTORNEY FOR
HEALTH CARE DECISIONS

Warning to Persons Executing this Document

This is an important legal document.
executing this document, you should

5. Notwithstanding this docum
decisions for yourself 0 long as you
decision. in addition, no treatment
necessary to keep you alive may no!

6. You have the right to revoly
make health care decisions for you |

. The person designated in th
to examine your medical records an
document.

9. This document revokes any

10, If there is anything in this d
explain it to you.

102

R creates a durable power of attomey for health care. Before
know these important facts:

Designation of
Patient Advocate Form

HONORING
Healthcare Choices
atient Advoe:

(Durable Power of Attorncy for Healthcare)
For:
Name:

Date of Birth:

Is the document still valid if it lacks specific wording on how it is

activated?
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What about 5 Wishes?

e Many editions of this form lack the
FIVE

s 10 statements for acceptance of
WISHES

patient advocate designation

e Does not acknowledge that
withholding/withdrawing care could
or would result in death

e Not easily accessible to general
public due to cost
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10 requirements of the Patient Advocate
MCL 700.5507(5)

(0) The acceptance of a designation as a patient advocate must include substantially all of the following statements:

1. This patient advocate designation is not effective unless the patient is unable to participate in decisions regarding the patient's medical or mental health,
as applicable. If this patient advocate designation includes the authority to make an anatomical gift as described in section 5506, the authority remains
exercisable after the patient's death.

2. A patient advocate shall not exercise powers conceming the patient's care, custody, and medical or mental health treatment that the patient, if the patient
were able to participate in the decision, could not have exercised on the patient's own behalf.

3. This patient advocate designation cannot be used to make a medical treatment decision to withhold or withdraw treatment from a patient who is pregnant
that would result in the pregnant patient's death.

4. A patient advocate may make a decision to withhold or withdraw treatment that would allow a patient to die only if the patient has expressed in a clear
and convincing manner that the patient advocate is authorized to make such a decision, and that the patient acknowledges that such a decision could or
would allow the patient's death.

9. A patient advocate shall not receive compensation for the performance of the patient advocate's authority, rights, and responsibilities, but a patient
advocate may he reimbursed for actual and necessary expenses incurred in the performance of the patient advocate's authority, rights, and responsibilities.



10 requirements of the Patient Advocate
continued

6. A patient advocate shall act in accordance with the standards of care applicable to fiduciaries when acting for the patient and shall act consistent with the
patient's best interests. The known desires of the patient expressed or evidenced while the patient is able to participate in medical or mental health treatment
decisions are presumed to be i the patient's best interests.

1. Apatient may revoke the patient’s patient advocate designation at any time and in any manner sufficient to communicate an intent to revoke.

8. A patient may waive the patient's right to revoke the patient advocate designation as to the power to make mental health treatment decisions, and if the
Walver is made, the patient's abilty to revoke as to certain treatment wil be delayed for 30 days after the patient communicates the patient's intent to revoke.

9. A patient advocate may revoke the patient advocate's acceptance of the patient advocate designation at any time and in any manner sufficient to
communicate an intent to revoke.

10. Apatient admitied to a health facilty or agency has the rights enumerated in section 20201 of the public health code, 1978 PA 368, MCL 333.20201.



What’s the Difference?

Patient Advocate Designation/DPOA-H

Created by an adult with capacity

Only the adult can make changes to
the document or revoke the
document

A Patient Advocate is named, but
they cannot act in that role until the
adult is deemed incapacitated

Even during times of incapacity, the
adult can revoke this document

Letters of Legal Guardianship

Court order signed by a judge

Only the judge may modify or
terminate the court order

May or may not have an expiration
date

The authority of the legal guardian
may vary depending on the ward,
judge, type of legal guardianship

Legal guardian should include the
resident in all decisions



What is Decision Making Capacity?
* An adult’s ability to understand and make decisions
* Capacity is Decision Specific
e Capacity is fluid and may change over time
* See LARA webinar recordings:

* “More Than a Choice”
https://youtu.be/BVebrbkeS74?si=6UZ12gt5xDsPNaON

* “Capacity Through a Clinician’s Lens”
https://youtu.be/xqgH62KBSJU?si=gbYgHkDqJ80JavhS

* “Tough Calls” https://youtu.be/dRt9FIYOgFw?si=BF L-1r5rBMRnN-6



https://youtu.be/BVe6rbkeS74?si=6UZ12gt5xDsPNaON
https://youtu.be/xqqH62KBSJU?si=qbYqHkDqJ8OJavhS
https://youtu.be/dRt9FlY0qFw?si=BF_L-1r5rBMRnN-6
https://youtu.be/dRt9FlY0qFw?si=BF_L-1r5rBMRnN-6
https://youtu.be/dRt9FlY0qFw?si=BF_L-1r5rBMRnN-6
https://youtu.be/dRt9FlY0qFw?si=BF_L-1r5rBMRnN-6
https://youtu.be/dRt9FlY0qFw?si=BF_L-1r5rBMRnN-6

Is this adult able to make their treatment decisions? Medical
and legal guidelines are not the same.

Capacity
Clinical evaluation made by a

health care provider.

Can this adult understand the
harms and benefits of their
treatment options?

Decision specific
Fluid (changes over time)

Competency

Determined through a lengthy
court process and includes a
clinical evaluation by a physician
or mental health professional.

May result in removal of all
decision making power.

The adult becomes a ward of the
state with no legal standing
(except voting).

Judge makes final ruling of
competency



What steps are taken when a resident lacks capacity?

* Resident has valid Patient Advocate Designation/Durable Power of
Attorney for Health Care:

* Either 2 physicians or a physician and a licensed psychologist evaluate the
resident, put the determination in writing and make it part of the medical
record. A copy of the Determination should be provided to the Patient
Advocate.

* Determination must be reviewed not less than annually.

* Patient Advocate must sign acceptance of the role—do you have the correct
form for that step? (resident’s document may lack this acceptance page—
include this process in your facility’s policy)

. Petition for legal guardianship for residents that do not have a valid
Patient Advocate Designation/Durable Power of Attorney for Health
Care



Social Worker’s Role in Capacity Determination

What tasks does the social worker complete?

Who tracks and assures that the Determination is reviewed and
updated not less than annually?

Is this process outlined in your facility’s policy?

What documentation in the resident’s chart is needed by the social
worker for this process?

Sample determination forms are included in your handouts—is your
facility’s form specific to Michigan law?



Residents
still have
rights when

they lack
capacity to
consent

A resident whose ability to make decisions
about care and treatment is impaired, or a
resident who has been declared incompetent
by a court, must, to the extent practicable, be
kept informed and be consulted on personal
preferences.

Laura’s example



89 year old female who lives in a SNF and
was transferred a small rural hospital for
complications due to her chronic illnesses.
She stayed at that hospital for 10 days on life
support in their ICU before transferring to a
larger hospital and remains on life support.
exam p|e She has spen’F 4 da.ys at .the larger h.ospital
and her condition is rapidly worsening. She
has a court appointed legal guardian (Fred,
son) who is difficult to engage and refuses to ’
let other family members visit the patient.

Ethics is consulted to assist. /
4
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Legal Guardianship

* What is the legal guardian’s authority? Read the court order and call
the court with questions.

* |s there an addendum? You need to obtain it.
* |s the court order expired? (I/DD)
* What does plenary mean? Partial? Limited? Temporary?



Legal Guardian: Court Orders for a Legally Incapacitated Individual

JIS Code: OAG

STATE OF MICHIGAN
PROBATE COURT
COUNTY

ORDER REGARDING
APPOINTMENT OF GUARDIAN OF
INCAPACITATED INDIVIDUAL

CASE NO. and JUDGE

Court address

Court telephone no.

In the matter of

XXX-XX-

First, middle, and last name

Last four digits of SSN

Approved, SCAO JISCODE:LOG
STATE OF MICHIGAN FILE NO.
PROBATE COURT LETTERS OF GUARDIANSHIP
COUNTY OF
In the matter of
JIS Code: OMG

STATE OF MICHIGAN
PROBATE COURT
COUNTY

ORDER REGARDING
TERMINATION/MODIFICATION OF
_| GUARDIAN FOR MINOR
_ | GUARDIAN FOR LIl __| CONSERVATOR

CASE NO. and JUDGE

Court address

Court telephone no.

In the matter of
First, middle, and last name



Legal Guardian: Court Orders for an Individual with Developmental Disability

Approved, SCAO JIS CODE: OAG
STATE OF MICHIGAN ORDER APPOINTING GUARDIAN FOR FILENO.
ERQRAIE COURT INDIVIDUAL WITH A
COUNTY

DEVELOPMENTAL DISABILITY

CIRCUIT COURT - FAMILY DIVISION

In the matter of , anindividual with a developmental disability
1. Date of hearing: Judge:
Bar no.
Approved, SCAQ JIS CODE: LOG
STATE OF MICHIGAN FILE NO.
PROBATE COURT LETTERS OF GUARDIANSHIP OF
COUNTY INDIVIDUAL WITH
DEVELOPMENTAL DISABILITY

In the matter of , an individual with a developmental disability
First, middle, and last name

JIS Code: OMD
STATE OF MICHIGAN ORDER REGARDING CASE NO. and JUDGE
PROBATE COURT TERMINATION/MODIFICATION OF
COUNTY| GUARDIAN FOR INDIVIDUAL WITH
DEVELOPMENTAL DISABILITY
Court address Court telephone no.
In the matter of
First middle and last name




Social Worker’s Role in Legal Guardianship Process

* When is legal guardianship needed?

* What is your facility’s preference for who petitions the court?
* Documentation by the social worker in the resident’s chart

* What is written in your facility’s policy regarding this process?
* How can legal guardianship be avoided?

* The capacity to designate a patient advocate may still be something
the resident can do even if that don’t have capacity to make a
treatment decision.



Partnering with hospital staff

* If resident is transferred to hospital, please include any documents
related to their legal decision maker (Letters of Guardianship or
Patient Advocate Designation/Durable Power of Attorney for Health
Care)

* Has the Patient Advocate Designation/Durable Power of Attorney for
Health Care document been activated? Send the Determination.

* Is this step included in the nurse’s task list for sending a resident to
the hospital?



Questions &
Answers
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