Legal aspects of Durable Power of Attorney (DPOA),
Guardianship

Q. I have aresident who filled out her POA and only listed her daughter, no secondary.
She is now activated and wants to add her brother as secondary. Is she able to do this
with her POA now being activated? Thank you!

A. Only the resident may make changes to her POA. Does the resident want to add a
successor advocate and does the resident have capacity to complete a new POA? The
capacity to select a patient advocate (or successor) is unique and not tied to the
capacity to make a treatment decision.

Q. Where can we find the law or an article for slide 3? It may be beneficial to have
something readily available to hand out to families.

A. Who Decides When a Patient Can't? Statutes on Alternate Decision Makers(
https://pmc.ncbi.nlm.nih.gov/articles/PMC5527273/).

Keep an eye on the proposed amendment to Michigan’s Patient Advocate Designation
Act..

Q. I was a paralegal for several years prior to working in LTC, | have been utilizing the Ml
DNR Procedure Act 193, it in it states that there needs to be two witnhesses, but only
one has to be independent (non-family), in the beginning of the training someone said
use family, but then later it was said to not have it be family. If function under this act
and itis in the policy is this appropriate?

A. It depends on if the resident has a court appointed legal guardian or not—residents
with legal guardians cannot have the ward’s spouse, parent, child, grandchild, sibling
or presumptive heir sign as a withess [MCL 333.1053a(2)c] while residents who do not
have a legal guardian may have one family member sigh as a witness.



Q. Is there arecommended Patient Advocate form available? Previously there was a
document available on the state website, but it's no longer included

A. 1 have a couple of suggestions—1) use the Patient Advocate Designhation form
provided by your local hospital or 2) Making Choices Michigan form due to the robust
section on Mental Health Treatment options (this is an optional section) and the
wording related to CPR. (See Handouts Section).

Q. When it comes to the Physician determination of Incompetence form. Can the
primary doctor sign first and then the second signature be completed by a Nurse
practitioner. Or does it have to be a doctor and psychologist.

A. Nurse practitioners and physician assistants may not sigh the Determination form
that activates a Durable Power of Attorney for Health Care.

Q. Curious how other facilities get their HDPOA paperwork witnessed, if facility staff
cannot be witnesses or notarize? Do you grab visitors or volunteers? Have the
resident/family hire an attorney to help?

Q. Not so much a question but just the clarification that a Guardianship for
Developmental Disabled individual does not automatically give the authority to the
guardian to sign a DNR-the guardian must separately petition the court for that right.

A. You are correct, the judge must specifically give the legal guardian of an individual
with developmental disability to the authority to consent to DNR. PC677 is the SCAO
form to use and is available on the state’s website. Question #11 is for modifying the
legal guardian’s authority. If you would like a copy of the opinion issued by Governor
Jennifer Granholm in 2000 that set this expectation, I’d be happy to share it.

Q. Just to clarify, we should or should not be referring to physician's for capacity eval
with a short term infection or similar short term illnesses?

Q. Question for DPOA and notary. Can we have a staff member/Notary to notarize? We
obtain autonomous/third party witnesses.

A. 2 witnesses who are not staff or other individuals as described in MCL 700.5506(4)
are still needed when a Health Facility staff member notarizes a Durable Power of
Attorney for Health Care.



Q. Would you be able to share with us the information regarding the State law
regarding requiring 2 witnesses vs a notary signature on DPOA? We continue to receive
conflicting information.

A. MCL 700.5506(4) is the section of the law regarding two witnhesses.

Q. What if the resident and the guardian don't agree on the advanced directive. For
example: Guardian wants to sign a full code and patient wants to sigh DNR. Can the
patient complete their own advanced directive if they have a guardian?

A. It depends on the authority of the legal guardian. This situation may need to involve
the ombudsman and the probate court.

Q. Not related to hospice, but do guardians need to sign DNR's annually?

A. ADNR created in compliance with the Michigan Do Not Resuscitate Procedure Act
does not expire but can be revoked by the resident.

Q. Witnesses can be the staff?

A. Health Facility staff may not withess a Durable Power of Attorney for Health Care.
Check your facility’s policy for Health Facility staff’s ability to withness a DNR.

Q. I am having trouble with explaining to DPOA about the rules with DNR in long term
care versus the hospital and why we cant move forward if there was no advance care
planning prior to incompetence...is there any advise on how to approach these family
members.

A. It sounds like the resident did not give authority to the Patient Advocate to withdraw
or withhold care and acknowledge that this would or could result in the resident’s
death? If the resident has an advanced illness as described in the Michigan Dignified
Death Act, does your facility’s policy use MCL 333.5655 b-d to allow the Patient
Advocate to consent to DNR? Or allow a member of the resident’s immediate family to
consent to DNR when DPOA for health care document exists?

Q. Does the doctor have to review the code status with residents/POA/guardian
annually?

Difficult Discharges

Q. I runinto a lot of issues with residents who are 55 and under, no income, no
Medicaid, and homeless, and may or may not have substance issues or a legal history.


https://www.legislature.mi.gov/Laws/MCL?objectName=mcl-700-5506

Q. I feel like I'm regularly working with residents to send referrals to agencies but
having severe issues securing placement and services for people due to lack of
resources, extended waitlists, issues with service areas, etc. Whatdo | do when I'm
being pressured to DC a resident because of door 0 or payer issues.

A. Try contacting Common Ground, your OBRA coordinator, hospital DC planners (ER
workers as well). Think of anyone who may also have to address this type of DC in your
area and see what resources they have. These conversations have been more helpful
than just searching out specific groups or agencies.

Remind the staff that the discharge needs to be safe and appropriate no matter what
the circumstances. Suggest asking the residents if they would like to meet with the
local ombudsman. The ombudsman program has been successful in working with
residents who face these challenges.

Q. Can a non-smoking facility involuntarily discharge a resident who is a known
smoker for being caught smoking in the parking lot?

A. There are a lot of moving pieces to this question. Did the home’s smoking policy
recently change? What interventions has the home tried to assist the residents with
their nicotine dependence? Can the residents safely move off the home’s campus to
smoke? Do staff smoke at the home? If so, where do they smoke and can they bring
the residents with them? Are the residents truly endangering the health and welfare of
other residents with their smoking? If the home is worried about the lighter, can it be
kept at the nurse’s station? We have attached a fact sheet on smoking in the nursing
home.

What does your facility policy state? Did they sign acknowledgement upon
admission? Ifitis clear where they can and cannot smoke, and the individual is
choosing to not follow the rules, a discussion would need to take place. Involve your
ombudsman and survey manager.

Care conferences and care plans

Q. Even if aresident has an active POA or guardian, if a resident wants a certain person
to attend does that still fall under the resident right of accepting visitors of their
choosing?



A. Aresident should be able to choose who they would like at their care conference. |
always go with whom the resident wants to have there. That does not grant them
ability to make decisions, but they can be present and updated.

Q. Is it kosher to establish boundaries with 3rd Successor Patient Advocate who
insists on being involved in day to day decision making?

A. Yes. Have a conversation with the primary advocate and clarify that he/she is who
the staff will communicate with. If the 3" party has questions, they will have to go
through the primary advocate. If the residents are responsible for themselves, have
them pick one person for staff to communicate with.

What does the resident want? Is this an activated DPOA? What does DPOA number
one say (If the DPOA is activated.) Is this causing a problem for the residents or for the
home?

Q. Aresident with vascular dementia and significantly fluctuating cognition is in denial
about physical limitations. The day prior to a scheduled care conference the resident
is experiencing acute distress. Son/ activated Patient Advocate has come to town
specifically to attend care conference and has questions for team about how to
handle resident's insistence that she must return to home. Okay to move forward with
care conference without resident or should it not be documented as care conference
if resident is unable to attend? Res previous care conferences have allowed ample
time for resident to share perspective.

A. The care conference should include the residents even if they have capacity
limitations. | always invite the residents to care conferences. | may also have a
separate conversation with the advocate to address a specific issue.

Behavioral Health and Schizophrenia Diagnhosis

Q. Is it true that aresident in LTC, cannot be diagnosed with let’s say schizophrenia
after the age of 22. In order to prevent over diagnoses of schizophrenia? | was told that
appropriate diagnosis of schizophrenia needs to be on the chart by the age 22



Q. Where can | find that checklist r/t schizophrenia?

Q. Our provider (medical director is on board with provider) is forcing a resident to do a
GDR. Residents do not want to continue with GDR. Resident stated she would like an
outside provider and our provider stated that the orders still need to go through her
and she can refuse to keep/increase any medication coming from outside provider.
Our provider also told resident that if she continues to refuse GDR she will just not
prescribed the medication all together. Is this something our provider is able to do?

PASRR and LOCD

Q. What is the time frame for completing a CIC?

Q. If Ml or psychotropics are missed by the hospital on the HED, do | need to complete
the CIC immediately or wait until the 30 day exemption has passed?

Q. Our OBRA coordinators have said that a level Il is no longer needed for a couple of
our ID/DD residents and they give us a NSMI letters for them.

Q. To clarify, if a resident is admitting from home and they have a diagnosis of
Dementia, is the provider in the community able to give them the Dementia
exemption? Or does this need to be sent to OBRA?

Q. Do you know if there is anything in the works for the full level Il evaluations to be
accessible in the portal in the future? As you know, only the determination letter is
available and then we have to get the full evaluation from the OBRA coordinators.

Q. When we have a person with a ID or DD dx. and they have a physical decline, they do
not want a CIC?



Q. 1 get a bulk of residents from out of state and these areas are not requiring 3877
78..how fast should i submit?

Q. What if the hospital sends resident for admission without a PASRR, our hospitals
can be negligent with sending PASRR upon admission.

Q. With question 5- how should you answer when you have an epilepsy DX but you
don't have an intellectual disability Dx or know if it started before age 22?

Q. If aresident has a not SMI letter and a dementia diagnosis, do we then have to
complete the 3878?

Q. I have residents that have mood swings and have increased behaviors- do | still
send CIC during these moments or is there time frame | should be looking at?

Q. If the hospital completes a HED prior to admission, but their actual admission to
the facility is delayed by one to two weeks, does that delay count against the 30-day
exemption period? In other words, is the 30-day window calculated from the date the
HED was completed, even if the resident does not appear in our system for
submission until around day 25 after admission?

Q. If psychotherapy is recommended on the level 2 eval, is CMH able to come in to
provide that to our Medicaid residents?

Hospice and Respite Stays

Q. If a hospice resident came to the facility for a 5 day respite stay and then decide to
stay for long term care, should this trigger a significant change assessment






