MICHIGAN INDIGENT
DEFENSE COMMISSION

November 21, 2023

To: Senate Appropriations Chair Sen. Sarah Anthony; House Appropriations Chair Rep. Angela Witwer;
Senate Appropriations Subcommittee on LARA/DIFS Chair Sen. Mary Cavanagh; House Appropriations
Subcommittee on LARA/DIFS Chair Phil Skaggs

From: Michigan Indigent Defense Commission Executive Director, Kristen Staley

Re: MIDC Standard 6 Attorney Workloads and MIDC Standard 7 Attorney Qualifications and Review —
LARA Approval and Cost Estimate

On October 24, 2023, Department of Licensing and Regulatory Affairs Acting Director Marlon Brown
signed the order approving MIDC Standard 6 on attorney workloads and MIDC Standard 7 on attorney
qualifications and review pursuant to 780.985(4). These standards ensure all eligible clients served by
Michigan’s local criminal defense systems are given access to an experienced and qualified attorney who
has the time to properly provide effective representation. MIDC Standards 6 and 7 were the final
standards pending full approval by LARA.

This memo contains the following:

1. The statutory process outlined in the MIDC Act for local indigent criminal defense systems to
comply with MIDC minimum standards for the delivery public defense;

2. The full text of MIDC Standards 6 and 7; and

3. Acost estimate of implementing MIDC Standards 6 and 7, authored by MIDC staff.

With your continued partnership, Michigan has begun meeting the benchmark set 60 years ago by the
U.S. Supreme Court in Gideon v. Wainwright, ensuring that living in poverty is not a barrier to accessing
fairness and justice in our legal system. We are also gaining national attention as a model state
structure® by the U.S. Department of Justice while doing so.

I look forward to speaking with you soon about the MIDC, its Standards 6 and 7 and any other questions
you may have about our Commission and the public defense work it supports.

Kristen Staley
Executive Director, MIDC

! See Gideon at 60: A Snapshot of State Public Defense Systems and Paths to System Reform, Nat’l Inst. of Justice, Office of Access to Justice,
U.S. Dept. of Justice, November 2023.
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MIDC Act: Compliance Process

The Michigan Indigent Defense Commission (MIDC) is responsible for “[d]eveloping and overseeing the
implementation, enforcement, and modification of minimum standards, rules, and procedures to ensure
that indigent criminal defense services providing effective assistance of counsel are consistently
delivered to all indigent adults in this state consistent with the safeguards of the United States
constitution, the state constitution of 1963, and [the MIDC] act.” MCL 780.989(1)(a).

When a MIDC standard is approved by LARA, local indigent criminal defense systems must submit a plan
and cost analysis for compliance with the approved standards within 180 days. MCL 780.993(3). The
MIDC is responsible for approving and determining whether additional funding is needed to support
implementation of the local system’s compliance plan. If so, the MIDC “shall provide grants to [the local]
criminal defense systems to assist in bringing the systems into compliance with minimum standards.”
MCL 780.993(8). Once a local system has received grant funds they “shall comply with the terms of the
grant in bringing its system into compliance with the minimum standards established by the MIDC for
effective assistance of counsel” within 180 days. MCL 780.993(11).

The grants provided by the MIDC to the local systems for compliance with the minimum standards are
funded through the State’s appropriations process. MCL 780.993(7). “The legislature may appropriate
funds that apply to less than all of the minimum standards and may provide less than the full amount of
the funds requested.” MCL 780.993(7). However, a local criminal defense system’s “duty of compliance
with [the] standards . . . is contingent upon receipt of a grant in the amount sufficient to cover that
particular standard or standards contained in the plan and cost analysis approved by the MIDC.” MCL
780.997(2).

To date, the Michigan Legislature has fully funded all approved MIDC standards and the local systems
are compliant, ensuring effective delivery of indigent criminal defense. This includes the following
standards:

Standard 1: Attorney Training and Education

Standard 2: Confidential and Timely Client Communication
Standard 3: Experts and Investigation

Standard 4: Counsel at all Critical Stages

Standard 5: Independence from the Judiciary

Standard 8: Attorney Compensation

Standard on Indigency Determination

The full text of all minimum standards for the delivery public defense are on the MIDC website,
https://michiganidc.gov/standards/.
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Standard 6 - Indigent Defense Workloads

The MIDC Act provides that “[d]efense counsel's workload is controlled to permit effective
representation.” MCL 780.991(2)(b). The United States Supreme Court has held that the constitutional
right to counsel guaranteed by the Sixth Amendment includes the right to the effective assistance of
counsel. The mere presence of a lawyer at a trial “is not enough to satisfy the constitutional command.”
Strickland v Washington, 466 US 668, 685; 104 S Ct 2052, 2063; 80 L Ed 2d 674 (1984). Further, the Fifth
Principle of The American Bar Association’s Ten Principles of a Public Defense Delivery System provides
that a public defense system, in order to provide effective assistance of counsel, must ensure that
“[d]efense counsel’s workload is controlled to permit the rendering of quality representation.”

The MIDC proposes a minimum standard for indigent defense workloads:

The caseload of indigent defense attorneys shall allow each lawyer to give each client the time and
effort necessary to ensure effective representation. Neither defender organizations, county offices,
contract attorneys, nor assigned counsel should accept workloads that, by reason of their excessive size,
interfere with the rendering of quality representation®. These workloads will be determined over time
through special Michigan specific weighted caseload studies.? Until the completion of such studies,
defender organizations, county offices, public defenders, assigned counsel, and contract attorneys
should not exceed the caseload levels adopted by the American Council of Chief Defenders — 150
felonies or 400 non-traffic misdemeanors? per attorney per year.* If an attorney is carrying a mixed
caseload which includes cases from felonies and misdemeanors, or non-criminal cases, these standards
should be applied proportionally.®

These caseload limits reflect the maximum caseloads for full-time defense attorneys, practicing with
adequate support staff, who are providing representation in cases of average complexity in each case
type specified.

Staff comments:

1. The MIDC is mindful of caseload pressures on the prosecution and fully supports proper funding
for prosecutors to have reasonable caseloads.

2. The MIDC is aware that the problem of excessive caseloads is one that needs to be resolved in
tandem with compensation reform, so that attorneys do not need to take on too many indigent
defense assignments to earn a living. The MIDC is concurrently proposing a standard on
economic disincentives or incentives for representing indigent clients.

3. The MIDC does not believe that caseload pressures should ever create a situation where indigent
clients facing criminal charges do not receive the appointment of counsel.

4. Compliance plans should include a means to account for and audit caseload calculations.

! Language parallels Supreme Court of Washington, In the Matter of the adoption of new standards for indigent
defense and certification of compliance, Standard 3.2, June 15, 2012.

2 See e.g. Guidelines for Indigent Defense Caseloads, Texas Indigent Defense Commission, January 2015; The
Missouri Project: A Study of the Missouri Public Defender System and Attorney Workload Standards, American Bar
Association, June 2014.

3 Non-traffic misdemeanors include offenses relating to operating a motor vehicle while intoxicated or visibly
impaired. MCL 257.625.

4 American Council of Chief Defenders Statement on Caseloads and Workloads, Resolution, August 24, 2007. “Per
year” refers to any rolling twelve-month period, not a calendar year.

51d. An example of proportional application might be 75 felonies and 200 non-traffic misdemeanors in a caseload.
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Standard 7 - Qualification and Review

The MIDC Act calls for a standard establishing that “Defense counsel’s ability, training, and experience
match the nature and complexity of the case to which he or she is appointed.” MCL 780.991(2)(c).
Further, the Act requires that “Defense counsel is systematically reviewed at the local level for efficiency
and for effective representation according to MIDC standards.” MCL 780.991(2)(f). The MIDC's
conditionally approved Standard 1 sets forth the requirements for the Education and Training of
assigned counsel, and should be considered a prerequisite to, and means to achieve, the standard for
qualification and review of criminal defense attorneys appointed to represent indigent accused
defendants. The United States Supreme Court has held that the constitutional right to counsel
guaranteed by the Sixth Amendment includes the right to the effective assistance of counsel. Strickland
v Washington, 466 US 668, 685; 104 S Ct 2052, 2063; 80 L Ed 2d 674 (1984). The right to effective
assistance of counsel applies equally whether counsel was appointed or retained. Cuyler v Sullivan, 446
US 335, 344-45; 100 S Ct 1708, 1716; 64 L Ed 2d 333 (1980).

The MIDC proposes a minimum standard for qualification and review:

A. Basic Requirements. In order to assure that indigent accused receive the effective assistance of
counsel to which they are constitutionally entitled, attorneys providing defense services shall
meet the following minimum professional qualifications (hereafter “basic requirements”):

1. Satisfy the minimum requirements for practicing law in Michigan as determined by the
Michigan Supreme Court and the State Bar of Michigan; and

2. Comply with the requirements of MIDC Standard 1, relating to the Training and
Education of Defense Counsel.

B. Qualifications. Eligibility for particular case assignments shall be based on counsel’s ability,
training and experience. Attorneys shall meet the following case-type qualifications:
1. Misdemeanor Cases

a. Satisfaction of all Basic Requirements; and

b. Serve as co-counsel or second chair in a prior trial (misdemeanor, felony, bench
or jury); or c. equivalent experience and ability to demonstrate similar skills.

2. Low Severity Felony Cases
a. Satisfaction of all Basic Requirements; and

i. Has practiced criminal law for one full year (either as a prosecutor, public
defender, or in private criminal defense practice); and

ii. Has been trial counsel alone or with other trial counsel and handled a
significant portion of the trial in two criminal cases that have reached a verdict, one of
which having been submitted to a jury; or

iii. Have equivalent experience and ability to demonstrate similar skills.
3. High Severity Felony Cases

a. Satisfaction of all Basic Requirements; and
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i. Has practiced criminal law for two full years (either as a prosecutor, public
defender, or in private criminal defense practice); and

ii. Has been trial counsel alone or with other trial counsel and handled a
significant portion of the trial in four criminal cases that have been submitted to a jury;
or

iii. Has a significant record of consistently high quality criminal trial court
representation and the ability to handle a high-severity felony case.

C. Review. The quality of the representation provided by indigent defense providers must be
monitored and regularly assessed. Productivity is a component of the review process. Review is a
process to evaluate the quality of the representation after an attorney has established the
minimum requirements for eligibility. For attorneys seeking qualification under sections B(1)(c) or
B(2)(a)(iii), the review process can be used for that purpose. In some cases, the review will give
notice to an attorney whose performance can be improved. In all cases, the evaluation of attorneys
must be made by peers in the criminal defense community, allowing for input from other
stakeholders in the criminal justice system including judges, prosecutors and clients.

Staff Comments:

1. The Minimum Standard for Qualification and Review applies to all attorneys accepting
assignments to represent defendants charged in adult criminal cases, including attorneys employed by a
public defender office.

2. Equivalent experience in misdemeanor and low severity felony cases can include training
programs or supervised assignments.

3. Misdemeanors, low-severity felonies and high-severity felonies are defined in the Michigan
Legislative Sentencing Guidelines. A “life offense” for purposes of this Minimum Standard includes any
case where the offense charged or enhancement sought subjects the accused defendant in a criminal
case to life in prison.

4. The MIDC Act focuses on qualifications that relate to counsel’s ability, training and experience.
Other non-merit based qualifications that relate to counsel’s membership in a bar association or
maintaining a local business address shall not be given undue weight.

5. The MIDC discourages imposing a geographic limitation on counsel’s practice area, so long as
counsel can meet with a client on an as-needed basis without hardship to the client and can appear in
court when required.

6. The appointing authority should maintain a list of qualified counsel, but has the discretion to
reach outside of the list of locally qualified attorneys when required in order to appoint counsel with the
ability, training and experience to match the nature and complexity of the case to be assigned.
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MICHIGAN INDIGENT
DEFENSE COMMISSION

MIDC Standards 6 and 7 — Estimated Appropriations Needed
to Implement in FY 25

April 5, 2023

MIDC staff estimates approximately $12.9 million in additional appropriations above the agency’s FY 24
request are necessary to implement MIDC Proposed Standards 6 and 7 in FY 25. The methodology for
determining this figure is described below.

MIDC Proposed Standards 6 and 7 — Estimated Appropriations Needed to Implement in FY 25
Public Defender Office Cost Estimate — Standard 6 $6,075,000
Managed Assigned Counsel System Cost Estimate — Standard 6 | $890,000
Qualification System Cost Estimate — Standard 7 $2,776,000
Attorney Review Cost Estimate — Standard 7 $3,112,000
Total Cost Estimate $12,853,000

MIDC staff notes that at this time data does not exist to evaluate the extent to which local funding units
are currently compliant with Proposed Standard 7’s qualification component, so its estimate for that
portion of the analysis is subject to revision as attorney trial experience data collection is mandated.

MIDC PROPOSED STANDARD 6
MIDC Proposed Standard 6 sets caseload limits for indigent defense attorneys of 150 felony cases or 400
non-traffic misdemeanor cases per attorney per year, or a proportional mix of both felony and

misdemeanor cases.!

MIDC staff estimates implementation of MIDC Proposed Standard 6 in FY 25 will require an additional $7
million above the MIDC's FY 24 request.

Cost Estimate Calculation Methodology

! The proposed standard envisions the MIDC setting Michigan-specific caseload limits over time which may be more restrictive
than the 150-felony/400-misdemeanor maximums.
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Michigan deploys indigent defenses services slightly differently across its 133 local funding units, so a
variety of strategies are necessary to estimate the cost of approving and implementing MIDC Proposed
Standard 6.

1. Public Defender Offices

For local funding units that utilize a public defender office model (county-employee or non-profit), the
primary question is whether the public defender office has enough full-time equivalent (FTE) indigent
defense attorneys to handle the expected felony and misdemeanor caseload? within its system.

e Local funding units that already have sufficient funding for FTEs to meet its predicted caseload
will not require additional appropriations to implement MIDC Proposed Standard 6.

e Local funding units that do not have sufficient funding for FTEs to meet its predicted caseload
will require additional appropriations to implement MIDC Proposed Standard 6.

MIDC staff reviewed reported indigent defense attorney caseloads for FY 22 (the most recently
completed FY)3 and the number of approved FTE indigent defense attorneys authorized in each local
funding unit’s FY 23 compliance plan to determine the extent to which each local funding unit is
currently in compliance with MIDC Proposed Standard 6.* Staff analyzed both:

e The total number of cases that were assigned in the local funding unit (to determine the
approximate number of indigent defense attorneys that should be necessary to comply with the
caseload maximums in MIDC Proposed Standard 6°) AND

e The actual number of assignments for each attorney within the local funding unit (to determine
the actual caseload assignment distributions within each system).

2 The MIDC currently collects caseload data (i.e., attorney assignments) in two ways. One method is via Attorney Lists in which
the local funding unit reports the number of assignments each attorney received in a quarter. The other method is via
Program Reports, in which the funding unit reports cases handled by assigned attorneys post-arraignment each quarter in
each court within the funding unit. While this data, in conjunction with overload case type data from SCAO, can allow us to
estimate the felony/misdemeanor case-type breakdown, the MIDC does not currently require systems to report the
number of misdemeanor and felony cases handled by the local funding unit or any individual attorney. As a result, the
MIDC's caseload and case type expectations for local funding units are estimates. MIDC anticipates requiring local funding
units to report this breakdown in FY 24 to develop more precise estimates prior to the implementation of MIDC Proposed
Standard 6.

3 The MIDC collects data from 133 separate local funding units which operate on a variety of different case management
systems. The nature of this decentralized system means that while MIDC oversees data reporting on indigent defense
services, it relies on staff in local funding units and courts to track, gather, and report data. There are a number of local
funding units that face significant challenges providing accurate data, which creates additional uncertainty in caseload
estimates. MIDC and its local funding units are engaged in ongoing efforts to resolve these issues, but they impact the
quality of the data we can rely on for this type of budget estimate.

4 Local funding units are currently in the process of submitting compliance plans for FY 24 (Due April 2023) that will be
approved by the MIDC during the summer of 2023. MIDC staff will be able to prepare a more precise cost estimate once FY
24 FTE numbers are known.

5 Because MIDC Proposed Standard 6 is a bright-line maximum, MIDC staff believes that public defender offices need to ensure
they have sufficient FTEs approved to account for times the office could fall below full staffing (e.g., the time between one
attorney resigning and their replacement being hired; new parent leave; etc.). In other words, the approved number of FTE
needs to be slightly above the minimum number of FTE that would be required to mathematically satisfy MIDC Proposed
Standard 6.
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If MIDC staff analysis found that local funding units appeared to be compliant under both conditions
(i.e., the number of FTE was sufficient and individual attorney caseloads were below the proposed
maximums), the funding unit was presumed to be compliant. Local funding units that did not appear to
be compliant under one or both conditions were analyzed more closely and MIDC staff estimated the
number of indigent defense attorney FTEs that would be necessary to reach compliance with MIDC
Proposed Standard 6.°

After determining the number of new FTE indigent defense attorneys that were needed in each system,
MIDC staff calculated the total estimated compensation for new positions. This estimate was based on
the compensation to paid state-employed assistant attorneys general.” For systems where hiring new
indigent defense attorneys would potentially precipitate the need for additional support staff for
attorney work, cost estimates from FY 23 compliance plans were utilized as a guideline. Additionally,
MIDC staff anticipates public defender offices will request additional administrative staff related to
monitoring and reporting compliance data.

Appropriations associated with increasing public defender office staff are ongoing expenses that will
continue across future fiscal years.

Public Defender Office Cost Estimate — Standard 6 (FY 25)
# PD Offices Needing Additional Attorneys 15
# Attorney FTE Needed 30
Estimated Cost of Attorney FTE?® $3,300,000
# Support Staff FTE Needed® 37
Estimated Cost of Support Staff FTE® $2,775,000
Total Estimated Cost $6,075,000

2. Assigned Counsel Systems

For local funding units that utilize a managed assigned counsel system, the primary questions are
whether the local funding unit will need to recruit additional private attorneys to participate in indigent
defense and what costs are associated with doing so.

6 Additional support staff may also be necessary depending on the number of new attorney FTEs.

7 MIDC Standard 8 provides that “The rates paid by the Michigan Attorney General for Assistant Attorneys General, or other
state offices serve as guidance for reasonable compensation” for salaried public defenders. This analysis uses $110,000 as
the approximate total compensation for a newly hired attorney. This is based on the Ml Civil Service Commission’s hourly
pay range for an Attorney Level 15 ($30.39/hr to $57.20/hr), plus benefits, and expected cost-of-living increases between
now and October 1, 2024. For this analysis, we assume the average salary of new hires would fall into the middle of the
Attorney 15 range (~$85,000/yr plus benefits). Individual public defender offices salary and benefits will vary based on
local practices and MIDC staff will be able to provide more accurate localized estimates as FY 24 compliance plans are
submitted (the first compliance plans that require Standard 8 compliance).

8 These figures included estimated cost-of-living increases that would go into effect by October 1, 2024.

% This includes support staff for attorney work and administrative compliance. Only two of the 15 local funding units have
projected attorney FTE increases above 2 (both have 5). MIDC generally uses a 3:1 attorney to support staff ratio as a
guide. This estimate assumes some funding units adding 1 or 2 attorneys will request and receive funding for additional
support staff. The remaining new staff are related to data monitoring and compliance.
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e Local funding units that already have a sufficient number of private attorneys taking cases in the
system will not require additional appropriations to implement MIDC Proposed Standard 6.

e Local funding units that do not have a sufficient number of private attorneys taking cases in the
system may require additional appropriations to implement MIDC Proposed Standard 6.

MIDC staff reviewed reported indigent defense attorney caseloads for FY 22 (the most recently
completed FY)! and the number of private attorneys approved to accept cases in each local funding
unit’s FY 23 compliance plan to determine the extent to which each local funding unit is currently in
compliance with MIDC Proposed Standard 6.1! Staff analyzed both:

e The total number of cases that were assigned in the local funding unit (to determine the
minimum number of private attorneys necessary to comply with the caseload maximums in
MIDC Proposed Standard 62) AND

e The actual number of assignments for each attorney within the local funding unit (to determine
the actual caseload assignment distributions within each system).

If MIDC staff analysis found that local funding units appeared to be compliant under both conditions
(i.e., the number of private attorneys eligible to take cases was sufficient and individual attorney
caseloads were below the proposed maximums), the funding unit was presumed to be compliant. MIDC
staff did additional analysis to identify private attorneys who took cases in multiple local funding units
and whose caseloads exceeded the proposed maximums in total.* 1* Local funding units that did not
appear to be compliant under one or both conditions were analyzed more closely.

Local funding units that do not currently appear to be in compliance with MIDC Proposed Standard 6 will
either need to redistribute their assigned cases among their existing private attorneys or recruit new
private attorneys to participate in the assigned counsel system. The local funding units will not incur

10 The MIDC collects data from 120 separate local funding units which operate on a variety of different case management
systems. The nature of this decentralized system means that while MIDC oversees data reporting on indigent defense
services, it relies on staff in local funding units and courts to track, gather, and report data. There are a number of local
funding units that face significant challenges providing accurate data, which creates additional uncertainty in caseload
estimates. MIDC and its local funding units are engaged in ongoing efforts to resolve these issues, but they impact the
quality of the data we can rely on for this type of budget estimate.

11 Local funding units are currently in the process of submitting compliance plans for FY 24 (Due April 2023) that will be
approved by the MIDC during the summer of 2023. MIDC staff will be able to prepare a more precise cost estimate once FY
24 FTE numbers are known.

12 Because MIDC Proposed Standard 6 is a bright-line maximum, MIDC staff believes that assigned counsel systems need to
ensure they have a sufficient number of attorneys on their roster to account for times that other attorneys on the roster
are unable to take cases at their typical levels (e.g., new parent leave; etc.). In other words, the roster needs to be slightly
above the minimum number of attorneys that would be required to mathematically satisfy MIDC Proposed Standard 6.

13 For instance, an attorney who takes 500 misdemeanor assighments in two local funding units (250 cases each) exceeds the
Standard 6 maximum but does not exceed the maximum within an individual funding unit. This attorney could comply by
reducing their caseload in both funding units or in one funding unit.

14 MIDC Proposed Standard 6 sets the maximum number of felony and/or misdemeanor cases that an attorney can work on in
total across all jurisdictions for both assigned cases and while working as a retained attorney. MIDC does not currently
have any way to estimate the number of cases attorneys on local funding unit rosters handle working as retained counsel.
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new costs associated with the actual attorney compensation, as these systems generally pay hourly
rates based on the type of case.’®

Local funding units may incur new costs associated with incentivizing attorneys to take additional cases
or recruitment of new attorneys. In some local funding units, there are many qualified private attorneys
who would be willing to take indigent defense cases and the costs would primarily be related to
publicizing the need for additional attorneys and administrative onboarding time. However, it is likely
that there are systems where finding willing and qualified attorneys may be more difficult and the local
administrator may have to spend additional time and resources to successfully recruit new participating
attorneys.

For local funding units that cannot easily recruit additional attorneys, the costs associated with
compliance could vary widely. Some local funding units may need to pay travel and lodging costs for
non-local attorneys and/or develop other programs to establish a financial incentive to take cases in the
system. While the current MIDC model would place these burdens on individual systems, statewide and
regional efforts could be made to facilitate solutions to this problem (e.g., incentives for attorneys to
practice public defense in rural counties, regional public defense offices, statewide public defenders,
etc.).

Appropriations associated with increasing managed assigned counsel system rosters are likely to be a
mix of one-time expenses that will not continue across future fiscal years (e.g., publicizing the need for
additional attorneys) and ongoing expenses (e.g., travel and lodging when a rural local funding unit
needs to assign cases to a non-local attorney). However, it is possible that additional recruitment efforts
will be necessary to support rural funding units in the future as existing attorneys retire at a faster rate
than they are replaced within the attorney ecosystem.

Managed Assigned Counsel System Cost Estimate — Standard 6 (FY 25)

# MAC Systems Needing Additional Attorneys 30to 35

# Attorneys Needed in High Population Areas 105 to 125
Estimated Cost in High Population Areas $140,000
# Attorneys Needed in Low Population Areas 10to 15
Estimated Cost in Low Population Areas $750,000
Total Estimated Cost $890,000

15 Example: If Attorney A previously took 160 felony cases, they would only be able to take 150 felony cases, opening up 10
cases for assignment to other attorneys. However, the money the system would have paid to Attorney A for those 10 cases
would now be paid to Attorney B for adding those cases to their caseload.
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MIDC PROPOSED STANDARD 7

MIDC Proposed Standard 7 sets case-type qualifications for attorney assignments above the minimum
training requirements in MIDC Standard 1. Case types are divided into misdemeanor cases, low-severity
felony cases, high-severity felony cases, and life offense cases with higher qualifications required for
each level.?® MIDC Proposed Standard 7 also requires that the “quality of the representation provided by
indigent defense providers must be monitored and regularly assessed” and that “evaluation of attorneys
must be made by peers in the criminal defense community, allowing for input from other stakeholders
in the criminal justice system including judges, prosecutors and clients.”

MIDC staff estimates implementation of MIDC Proposed Standard 7 in FY 25 will require an additional
$5.9 million above the MIDC’s FY 24 request.

Cost Estimate Calculation Methodology
1. Qualification

There are two elements of complying with the qualification requirements in MIDC Proposed Standard 7
that could require additional appropriations.

e  First, local funding units will need to determine the case level that each qualified attorney may
be assigned to and then modify their assignment practices to ensure only qualified attorneys are
assigned to cases in respective categories.

e Second, local funding units that do not currently have a sufficient number of attorneys qualified
to handled cases in the respective categories will need to recruit new attorneys or take steps to
ensure their existing attorneys receive the necessary experience to qualify for higher severity

cases.
MIDC Proposed Standard 7 Tiers

Years of Experience
Case Type Practicing Criminal Trial Experience Other

Law

Served as co-counsel or

Misdemeanor second chair in a prior trial
Cases i (misdemeanor, felony, bench

or jury);

Has been trial counsel alone
or with other trial counsel
and handled a significant
Low-Severity portion of the trial in two
Felony Cases criminal cases that have
reached a verdict, one of
which having been submitted
toajury

16 The four tiers each have a “years of experience” and a “trial experience” component.
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Has been trial counsel alone Has a significant record of
or with other trial counsel consistently high quality
High-Severity ) and handled a significant criminal trial court
Felony Cases portion of the trial in four representation and the
criminal cases that have been | ability to handle a high-
submitted to a jury severity felony case
. . Has a significant record of
Has prior experience as lead . . .
. consistently high quality
. counsel in no fewer than o .
Life Offense . . criminal trial court
5 seven felony jury trials that .
Cases . representation and the
have been submitted to a - .
ur ability to handle a life offense
jury case

The additional administrative costs associated with determining existing attorney qualifications and
modifying assignment practices are likely to be relatively minor. Chief public defenders and assigned
counsel coordinators will be required to spend some additional time implementing these changes, but
this is likely to be several hours per system in total. This analysis assumes public defender offices will
incur essentially no additional administrative costs implementing a new assignment process and that
managed assigned counsel systems will spend approximately 20 hours each requesting the necessary
data from attorneys, reviewing it, and establishing tiered lists.

The costs associated with recruiting and training attorneys to meet the qualification tiers could be more
substantial, but there is limited data to estimate an answer this question. The qualification tiers
generally have two components: years of experience and trial experience. MIDC has data on attorney
years of experience for most local funding units, but the data related to trial experience for individual
attorneys is limited, as is the number of cases that fall into each case type (i.e., misdemeanor, low-
severity felony, high-severity felony, and life offense felony).

MIDC does not currently know the extent to which local funding units would be compliant with MIDC
Proposed Standard 7 if it was implemented today.!’” In the event that local funding units do not have
enough attorneys who are qualified to handle cases in higher categories, they would need to recruit
attorneys with the necessary experience or take steps for their existing attorneys to gain trial
experience. A typical approach to facilitating trial experience is the deployment of a “second chair”
program in which a more experienced attorney mentors a less experienced attorney while working on a
shared case. Essentially, a program of this nature requires paying two attorneys to work on a single case,
doubling the cost of a case used for training.*®

A complicating factor for these programs is that MIDC Proposed Standard 7 requires experience on
cases taken to trial and, in some cases, submitted to a jury. Because a very small portion of criminal

17 In anticipation of possible implementation of MIDC Proposed Standard 7 in FY 25, MIDC staff will recommend the MIDC
begin collection more granular data about case categories and attorney experience in FY 24 to establish a better estimate
of compliance heading into FY 25 compliance planning.

18 Training cases of this nature are fundamentally more expensive than the “average” case because they are cases that go to
trial and require more hours of work than cases that are pled at earlier stages.

611 W. Ottawa St., 4th Floor, Lansing, Michigan 48933 « www.michiganidc.gov * 517-657-3066 « LARA-MIDC-Info@michiganidc.gov



cases reach the trial stage, there are a limited number of opportunities to gain this type of experience.
Further, there is no way to know at the outset of a case whether it will go to trial, so implementing wide
ranging second chair programs designed to raise the experience level of many attorneys around the
state could be difficult. Systems without enough attorneys qualified for higher-tier cases may struggle to
have their attorneys gain the necessary trial experience in a timely manner, as the opportunities to do
so are limited. This analysis assumes that an average case taken to trial requires approximately 40 hours
of attorney work. With felonies billed at $130/hr, each second-chair case will cost an additional $5,200.
As noted, the MIDC cannot currently estimate the number of case-experiences existing attorneys would
need to gain statewide in order for all systems to comply with MIDC Proposed Standard 7, but we have
inputted 500 as the baseline for this analysis.?

Appropriations related to the implementation of a qualification systems are likely to be ongoing
expenses, although the costs in the first year are likely to be substantially higher than the ongoing costs
of implementation as local funding units will have to devote time to an initial review of attorney
experience and may have to expend additional resources on second-chair programs if it turns out that
their attorneys lack the necessary trial experience to handle more serious cases.

Qualification System Cost Estimate — MIDC Proposed Standard 7 (FY 25)
Estimated Cost of Administrative Time $176,000%°
Estimated Cost of Second-Chair Experience $2,600,000%
Total Estimated Cost for 500 Case-Experiences $2,776,000

2. Review

The review component of MIDC Proposed Standard 7 will require additional appropriations to
implement, but the overall cost of this aspect of the standard will depend significantly on the specific
requirements of the review program. The MIDC’s proposed standard does not speak to the nature of the
assessments, such as how often they will occur, what aspects of attorney performance will be studied,
etc. The MIDC will establish a set of criteria that local funding units will be required to meet to comply
with this aspect of the proposed standard, but it has not yet done so.

The costs associated with the review aspect of MIDC Proposed Standard 7 will largely be tied to
personnel, in the form of extra work for public defender office leadership, managed assigned counsel
administrators, and/or outside attorney contractors. Attorneys performing reviews will primarily need
to devote time to gathering and reviewing materials, but may also need to communicate with attorneys,
clients, and other stakeholders during attorney assessments. The amount of time spent on these
activities per year will depend on how often reviews are required and what specific components of
attorneys’ work are reviewed. Additional time may also be required to investigate issues that arise
outside of scheduled reviews.

19 It may take more than one fiscal year to conduct 500 second chair cases, as there are a limited number of criminal trials in the
state each year, so this money may not all be expended in FY 25.

20 We assume 20 hours of work performed by an attorney billing $100/hr, multiplied by 88 MAC systems. Some local funding
units are likely to spend less time and some are likely to spent more time.

21 This assumes 40 hours of work on a trial felony billed at $130/hr for 500 cases.
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While attorneys working in public defender offices are county/non-profit employees who are already
subject to normal employment review processes, local funding units that utilize a managed assigned
counsel system may incur additional expenses related to MIDC Proposed Standard 7’s review provision.
In particular, attorneys who work as assigned counsel coordinators (or the attorneys they contract with
to perform assessments) may not have experience monitoring and reviewing other attorneys and may
need to attend training related to this work.

Local funding units that utilize public defender office models are likely to build these assessments into
their normal employment review process and are unlikely to incur significant cost increases for the
additional supervising attorney time spent complying with MIDC requirements. This analysis assumes
public defender offices will add approximately 5 hours per year per attorney FTE to complete these
assessments. It is likely that staff in most local funding units will absorb this work within existing
appropriations, but MIDC staff has calculated an approximate cost as if the work was billed hourly.

Local funding units that utilize managed assigned counsel systems will likely need to pay supervisory
level attorneys at an hourly rate to perform these assessments, with the number of hours spent
annually depending on the frequency for which reviews are mandated and the depth of review that is
required. This analysis assumes MAC systems will spend approximately 20 hours per year per attorney
to complete these reviews, which will likely be billed hourly.

Appropriations associated with the review aspect of MIDC Proposed Standard 7 are likely to be ongoing
appropriations.

Attorney Review Cost Estimate — MIDC Proposed Standard 7 (FY 25)

Cost Estimate — Public Defender Offices $112,000%
Cost Estimate — MAC Systems $3,000,000%3
Total Cost Estimate $3,112,000

22 Approximately 5 hours per attorney for 350 attorneys, billed at $64/hr.
23 Approximately 20 hours per attorney for 1500 attorneys, billed at $100/hr.
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