STATE OF MICHIGAN
EMPLOYMENT RELATIONS COMMISSION
LABOR RELATIONS DIVISION

In the Matter of:

CITY OF DETROIT,
Public Employer-Respondent,
MERC Case No. C12 E-092
-and- Hearing Docket No. 12-000777

AFSCME COUNCIL 25,
Labor Organization-Charging Party.

APPEARANCES:

Letitia C. Jones, Assistant Corporation Counsel, for Respondent
Miller Cohen, PLC, by Richard G. Mack, Jr, for Charging Party

DECISION AND ORDER

On May 10, 2012, Charging Party AFSCME Council 25 filed a charge in this
matter against Respondent, the City of Detroit. The matter was assigned to
Administrative Law (ALJ) Judge Doyle O'Connor for hearing. On July 25, 2013, United
States Bankruptcy Judge Stephen Rhodes issued an order staying proceedings against the
City before all domestic governmental units including the Michigan Employment
Relations Commission.

On October 2, 2013, Judge Rhodes modified the stay of proceedings by issuing an
order permitting the ALJ to issue the Decision and Recommended Order in this matter.
Pursuant to the bankruptcy judge's order, the time for filing exceptions to the ALJ's
decision and recommended order was tolled indefinitely pending further order of the
bankruptcy court. Accordingly, ALJ O’Connor issued his Decision and Recommended
Order in this matter on October 4, 2013.

On October 13, 2016, we sent a letter to the parties indicating that we understood
that the City of Detroit exited bankruptcy on or about December 10, 2014, and that this
matter may have been resolved in the bankruptcy proceedings. We, therefore, notified
the parties that if either party believed that this matter was not resolved by the bankruptcy
proceedings, that party must notify the Commission in writing and provide supporting
documentation justifying review of the matter by the Commission. We informed the
parties that if such notice and supporting documentation was not received by the
Commission by the close of business on Monday, November 7, 2016, the Commission
would consider this matter closed. Neither party provided notice that the matter had not
been resolved by the bankruptcy proceedings by November 7, 2016. However, on
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January 9, 2017, we received a stipulation by the parties providing that this matter was
resolved by order of the bankruptcy court. Accordingly, we issue the following order.

ORDER

No further proceedings will be held in this case. This matter is closed.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

Is/
Edward D. Callaghan, Commission Chair

/sl
Robert S. LaBrant, Commission Member

/sl
Natalie P. Yaw, Commission Member

Dated: January 11, 2017




STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
EMPLOYMENT RELATIONS COMMISSION

In the Matter of:

CITY OF DETROIT,
Employer-Respondent,

-and- Case No. C12 E-092
Docket 12-000777-MERC
AFSCME COUNCIL 25,
Labor Organization-Charging Party.

/

APPEARANCES:

Richard G. Mack, Jr, Miller Cohen, PLC,
for the Labor Organization—-Charging Party

Letitia C. Jones, Assistant Corporation Counsel,
for Respondent-Public Employer

DECISION AND RECOMMENDED ORDER
OF ADMINISTRATIVE LAW JUDGE
ON SUMMARY DISPOSITION

Pursuant to the Public Employment Relations Act (PERA), 1965 PA
379, MCL 423.201, et seq, as amended, this case was assigned to Doyle
O’Connor, Administrative Law Judge (ALJ) of the Michigan
Administrative Hearing System, acting on behalf of the Michigan
Employment Relations Commission (MERC). The following findings of
fact, conclusions of law, and recommended order are based upon the
entire record:

The Unfair Labor Practice Charge:

On May 10, 2012, a Charge was filed in this matter by AFSCME
Council 25 (Charging Party) against the City of Detroit (Employer or
Respondent). The Charge alleged that the Employer had violated PERA by
unilaterally altering an established condition of employment. The Union
alleged that the City had adopted an ordinance on November 30, 2011,
which materially altered the handling of certain retirement benefits.
Specifically, the Charge alleged that the long-standing agreement
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between the parties was that the annual rate of return on employee
annuity retirement accounts was essentially guaranteed by the City at a
rate of 7.9%, with excess earnings flowing directly to employee accounts,
and with any shortfalls covered by the City. The Unions asserted that
changes implemented pursuant to the new ordinance adversely affected
the approximately 2,600 individuals represented by AFSCME. The
Union’s contract with the City was alleged to have run from January
2011 and to have been set to expire June 30, 2012.

The Charge asserted that the new ordinance change was
implemented without bargaining with AFSCME, during the term of an
existing contract, and was therefore unlawful. It was asserted, and
ultimately not disputed, that the contract expressly provide that “all
retirement and pension plan provisions provided for by the City Charter
and Municipal Code are incorporated herein by reference unless otherwise
specifically modified by this Agreement and Ordinance 2-93, J.C.C. Page
133”. Under the prior Ordinance, excess pension earnings were allocated
by the General Retirement System (GRS) Board to further fund employee
annuities and to provide for a reserve fund to pay for the issuance of
“13th checks”. The City filed a response in which it acknowledged that the
City Council had substantively amended the pension Ordinance, but
denied that its unilateral actions were unlawful.

The matter was scheduled for trial on July 24, 2012, with that date
adjourned by mutual consent, with a new trial date of November 14,
2012. Shortly before the trial date, an Amended Charge was filed, and
the Employer requested and was granted an adjournment of the trial.
The Amended Charge added allegations that a portion of the excess
earnings had been utilized by the General Retirement System’s Board of
Trustees to fund a hedge against inflation for retirees in the form of a
“13th Check” issued annually. The amount of the annual allocation of
excess earnings, if any, was calculated by the Trustees pursuant to an
established formula. It was alleged that, but for the November ordinance
change, individual retirees would have received a 13th check in December
2011 and again in 2012.

A pre-trial conference was held on December 6, 2012. The parties
concurred that there were no material disputes of fact and that
proceeding on summary disposition would be appropriate. The Union’s
motion for summary disposition was filed on December 28, 2012, with
the City’s response and cross-motion for summary disposition filed on
January 25, 2013. Oral arguments were heard on February 8, 2013, with
a bench opinion issued in the Union’s favor. After the hearing and
issuance of the bench opinion, the parties sought and were granted the
opportunity to file supplemental briefs on the question of relief and
regarding an intervening appellate decision. The Union’s supplemental
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brief was filed on June 24, 2013, with the City’s supplemental brief filed
July 15, 2013.

Subsequent to the supplemental briefing by the parties, Detroit
was placed in receivership under State law and an emergency manager
with extraordinary powers was put in charge of Detroit’s affairs, in place
of its elected officials. A bankruptcy filing followed shortly; with its
attendant automatic stay of most, if not all, other litigation involving
claims against the City. In deference to the bankruptcy proceeding, the
bench opinion in this case was not followed by the issuance of a formal
decision, as it ordinarily would have been. The multiple City of Detroit
related proceedings pending before MERC, and before the several
Administrative Law Judges, have all been held in abeyance. This
occurred both in deference to the automatic bankruptcy stay and in
recognition of the obvious fact that with the appointment of an
emergency manager, of a term of uncertain duration, with the attendant
suspension of any bargaining obligations, the subsequent bankruptcy
filing, it is apparent that the nature of the relationship of the parties,
their collective bargaining disputes, and their respective positions on
myriad issues will be materially changed and the dormant pending
litigation, and the relief sought therein, will all likely be moot.

Discussion and Conclusions of Law:

Counsel for the parties appeared for oral argument on February 8,
2013. Preliminary to the oral argument, I stated on the record my
understanding of the position of the parties, as set forth below:!

JUDGE O'CONNOR:

We're here on cross motions for summary judgment. |
have reviewed the pleadings. | have a couple introductory
comments.

The Union's motion for summary disposition in this case
relates to the adoption of a new City ordinance which
prohibited [certain actions by] the General Retirement
System Pension Board, GRS Board, which handles pension
questions for all City employees or virtually all City
employees other than police and fire. The ordinance
prohibited the Board from granting a rate of return on
annuities greater than the actual return, and which had the

! The transcript excerpt reproduced herein, which to aid clarity is set off in an alternate font, contains
typographical corrections and other non-substantive edits for clarity purposes. Insertions of explanatory text
are bracketed. The completed unedited transcript is maintained within the Commission case file.
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apparent impact of precluding the issuance of the 13th
checks to retirees?.

The Employer has responded and asserted its own cross
motion for summary disposition. There's no dispute over
the fact that a changed ordinance was adopted in
November of 2011 and that a timely charge was filed.
There's likewise no dispute over the fact that the terms of
the pension plan are mandatory subjects of bargaining,
which the City concedes in its brief.

It's alleged, and seemingly undisputed, that in November
2011 the City adopted a pension ordinance to be effective
December 20, 2011 which altered certain prior practices of
the Pension Board. That change occurred without
bargaining and during the term of an existing collective
bargaining agreement. That existing collective bargaining
agreement incorporated by reference the prior version of
the pension ordinance and City charter provisions.

Based on the pleadings, | have relied on several documents
which both advocates also relied on, and | will denominate
[those documents] as exhibits.

As | understand it, the Union’s assertion is that the change
was an unlawful unilateral change in an existing condition
of employment, and a repudiation of the then in place
collective bargaining agreement. The Union's motion is
additionally supported by a facially competent affidavit.

The City earlier asserted the defense that the question of
the Pension Board's exercise of discretion in the distribution
of excess earnings was not an established condition of
employment, and rather was in essence an ultra vires act
by the Board. The Union addressed that assertion at least
in part by its reliance on the decision in AFSCME et al v
Detroit, 218 Mich App 263 (1996), in which the City

2 The 13t check system is utilized by many employers as a method of giving some rough protection against
inflation in deferred compensation systems. In the 1970s, it was not unusual to have formal inflation hedges
in such systems tied directly to the cost of living indicators. That system became perceived as both
unpredictable and prohibitively expensive by the late 1970s-early 1980s. It was replaced by concepts such
as the 13" check system which created dedicated funding streams to provide an annual bump which while
guaranteed to be paid, was not guaranteed to actually match the rate of inflation. It might be higher than a

traditional COLA payment; it would likely be lower; but the annual receipt was assured.
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prevailed. In that case, the City had sought a similar
change regarding distribution of excess earnings; in that
case via charter amendment, and according to the Court,
the City acknowledged at the time that no such change
could actually be implemented without first bargaining
because the then current system of distribution of earnings
was an established condition of employment. [Such a legal
concession by the City in 1996 was regardless mandated by
the earlier holding in Detroit Police Officers Ass’n v Detroit,
391 Mich 44, 54-55 (1974), which expressly held that while
the City could change its pension ordinances, or Charter, as
the City Council saw fit, changes to existing retirement
benefits could not actually be implemented without fulfilling
bargaining obligations.]

As both parties are presumably aware, the wisdom of the
prior practice and the wisdom of the ordinance change are
not issues before me for review. The only question before
MERC is whether a change in mandatory [subjects of
bargaining related to] conditions of employment was
implemented in an unlawful manner. Similarly, the wisdom
of the Court of Appeals decision in 1996 is not before me.
It's a published decision involving these same two parties.

After considering the pre-hearing briefs and extensive arguments of
both parties, I concluded that there were no questions of material fact
and that a decision on summary disposition was appropriate, as urged
by both parties, pursuant to Commission Rule R 423.165. See also
Detroit Public Schools, 22 MPER 19 (2009) and Oakland County and
Oakland County Sheriff v Oakland County Deputy Sheriffs Assoc, 282
Mich App 266 (2009). Accordingly, I rendered a bench decision, with the
substantive portion of my findings of fact and conclusions of law from my
bench opinion set forth below:

JUDGE O'CONNOR:

I am prepared to issue a bench opinion, which will be
followed by a written decision.

I find that this case is controlled by the indistinguishable
decision in the 1996 published Court of Appeals decision
involving these same parties, AFSCME and Detroit. It is
further controlled by judicial estoppel where the City



prevailed in that case by asserting the very thing they deny
today, and that is the City, in the '96 case as recounted by
the Court of Appeals conceded, as it must have done under
the then existing law, that regardless of charter provision
or any change to it, regardless of ordinance or any change
to it, the City could not unilaterally change aspects of the
pension plan without bargaining first with the Union.

The City today acknowledges in its brief its duty to bargain,
but then asserts to the contrary, there was no duty to
bargain under 2011 PA 4, which I'll address later.

The City never addressed, either in oral argument or its
brief, the impact of the clearly controlling published
decision between these same two parties. | find that
shocking and troubling that it wasn't even addressed,
because it is so clearly controlling.

The City, in the 1996 dispute [AFSCME et al v Detroit, 218
Mich App 263 (1996)], sought to change by charter
amendment the very issue, or at least part of the very
underlying issue at stake here today, and that is the
Pension Board's allocation of excess earnings. In 1996, the
City sought to change [the handling of excess earnings] by
charter amendment. In 2011, the City sought to change
[the handling of excess earnings] by pension ordinance
change. The [difference between a charter amendment
and an ordinance change] is not a distinction [which would
alter the statutory duty to bargain].

[In the 1996 case, the Court of Appeals found that the City
sought to change the City Charter to: “require so-called
“excess earnings” prom pension investments to be
allocated among certain pension benefit funds in proportion
to each fund’s percentage of total system assets, with the
remainder to be credited to the fund contributed to by the
city, thereby reducing the city’s future contribution
obligations. This revision would Ilimit the discretion
exercised under the current charter by the pension board of
trustees to allocate excess earnings among the several
pension funds in its sole determination”. The 1996 charter
amendment effort was therefore functionally
indistinguishable from the 2011 ordinance amendment in
the goal of diverting funds from benefiting employees and
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into the City coffers while taking away from the trustees
the discretion to allocate funds to pay out the 13% checks.
In the 1996 decision, the Court, in denying AFSCME relief,
expressly relied on the City acknowledgment that it could
not unilaterally accomplish that goal by charter
amendment.]

Then and now there was no factual dispute; there is no
factual dispute. The excess earnings have always been
allocated at the discretion of the Pension Board. The Union
has argued that that's a binding past practice. The City
asserts that it wasn't mutual--an assertion | find frivolous
given the prior litigation, given the City's concession in the
prior litigation that it was an established prior practice. It's
also -- | also find it frivolous based on the exhibits
produced by the City in this case. The Corley letter3, which
was an advice letter to City Council by its own staff which
recounts in very specific terms that there was an existing
prior practice that was well recognized, but the City did not
like that prior practice and wanted to change it. [The advice
letter] acknowledged with incredible specificity the prior
practice that existed for over 20 years, spelling out year by
year the amount of money allocated by the Pension Board
over the City's concern about how it was being allocated,
but with the City's acquiescence in collective bargaining
agreement after collective bargaining agreement, and the
City repeatedly re-adopted collective bargaining
agreements [with the same language]. [The contractual
reaffirmation of the obligation included] the 2008-2012
agreement which was initially unilaterally imposed on the
Union and then expressly acquiesced [in] by the Union
which incorporates by reference the very pension ordinance
that the City [has now] sought to unilaterally change. It
was more than a tacit agreement. It was an express
agreement with full understanding by both parties.

Then -- in 1996 that is -- and now, [until]] the change in
2011, the excess earnings have always been allocated at
the discretion of the Pension Board. The Board, as set forth
in the City's exhibits, allocated the so-called excess
earnings, that is earnings above a projected target rate of

3 Letter of November 2011 from Irvin Corley, Jr, director of the City Council’s fiscal analysis division to
the City Council.



return, to essentially three different funds; the retiree 13th
check; secondly to supplement the holdings in individual
employee annuity funds; and third to reduce the City
pension contribution. The Esuchanko charts which the City
submitted made clear that in each and every year where
there were excess earnings the Pension Board allocated
them amongst those three funds at the Pension Board's
discretion and in roughly comparable amounts each time.

There was no dispute even in 1996 that the practice had
been longstanding. It's obvious that the City's preference,
for understandable reasons, was to change that practice. It
attempted to do so unilaterally in 1996 and again in 2011.
As | said, | see no distinction between the City's unilateral
effort to change it by pension ordinance or by charter
amendment. In each case, as the City rightly conceded in
1996, regardless of a change to those ordinances or charter
provisions, the duty to bargain remained.

In the 1996 decision, which is a published decision binding
on the parties and binding on me, the Court recounts that
the City in response to AFSCME's challenge, "Agrees that
the challenged provision cannot be legally implemented
even if enacted by the voters without first bargaining”.
[The 1996 decision further found that the City did not
dispute “plaintiffs’ contention that these challenged
provisions may not be legally implemented as to the city’s
union employees without bargaining”.]

The City's concession in 1996 that there was a duty to
maintain these precise conditions of employment absent
bargaining was correct under the law then, and remains
correct under current case law interpreting PERA.
Regardless, | would otherwise find the City bound by res
judicata and by collateral estoppel by that 1996 decision
involving these two parties before me today on that same
mixed question of fact and law.

It's particularly notable that one of the earliest cases
interpreting and enforcing PERA involved the City of Detroit
and the DPOA [Detroit Police Officers Association], and an
assertion by the City that, "We don't have to bargain about
pensions because they're controlled by our charter, and our
pension ordinance,” and the Michigan Supreme Court said,
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"You're wrong”. [See, Detroit Police Officers Ass’n v Detroit,
391 Mich 44, 54-55 (1974).]

[The City was] right in 1996 in acknowledging that they
had to bargain before they could make a change, and it's
not just wrong, but frivolous today to argue otherwise.

The City adopted the change disputed in this case by not
just amending a pension ordinance. It's undisputed that
after the [2011] pension ordinance was adopted, the City
unilaterally implemented that change, unlike the position
the City took in 1996, which was that they needed to
change the charter, and that even if the charter were
changed, which has a higher status than a pension
ordinance, the City acknowledged they would still not be
able to implement the change until they bargained with the
Unions over it. Here the City threw out that concession and
actually implemented the change without bargaining.

It's undisputed and supported by affidavit submitted by the
Union and not contradicted by the City, that in each year in
which there were excess earnings, the Pension Board
allocated those earnings, then divided the monies as I've
described into three separate pots, essentially; part to
reduce the City's contribution under the defined benefit
plan, part to the 13th check, and part to the annuity
accounts. The Corley and Esuchanko documents submitted
by and relied on by the City unequivocally establish that the
practice was consistent and of longstanding.

Again, the 1996 Court of Appeals decision alone would have
regardless established [that] this process was an
established condition of employment. If it existed in 1996
and still existed in 2011, it's an established condition of
employment.

The change directly affected an existing and fundamental
condition of employment. Again, DPOA v Detroit held that
pension plans and promises made under them were a
fundamental condition of employment such that the City of
Detroit had to bargain over them in the DPOA case,
notwithstanding a preexisting charter provision which set
terms different than the DPOA was seeking. [In DPOA, the
Supreme Court allowed the unilateral change to stand,
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because the law had been uncertain in 1973, but the Court
expressly cautioned the City that it must bargain over any
future changes to the pension. Quite literally, the Supreme
Court ruled that because the law had been unclear, the City
could get away with a unilateral change to the pension plan
that one time, but to not ever try it again.] The City's
conduct [here] was unlawful and constitutes a refusal to
bargain in good faith by unilaterally changing an existing
condition of employment as to active employees.

Additionally, the City's conduct occurred at a point in time
when the parties had in place a negotiated collective
bargaining agreement. This is really the second half of the
charge, and it's subject to a separate analysis.

That binding collective bargaining agreement expressly
incorporated by reference the prior version of the pension
ordinance and charter provisions, and taking judicial notice,
was negotiated in the context of both parties understanding
and being aware of the 1996 Court of Appeals decision on
this very topic as they were both parties to that case. They
can't deny knowledge of it having previously litigated the
very dispute that we're here on today.

The law, the case law, and PERA did not change in any
relevant aspect between the 1996 decision by the Court of
Appeals and the 2011 action by the Employer.

The City had and has no colorable claim that it did not face
a clear and binding contractual obligation to keep in place
the preexisting and previously litigated method of allocating
excess earnings. As such, the City's conduct further
constituted an unfair labor practice as it was an unlawful
repudiation of the binding 2008-2012 collective bargaining
agreement, which obviously was still in effect at the point
of the November 2011 pension ordinance change.

Union Counsel appropriately cited to the ATU past practice
case [Amalgamated Transit Union v SMART, 437 Mich 441
(1991)] and the line of cases following ATU. This was, |
think, beyond a tacit agreement, but it was at minimum a
tacit agreement. A practice that continues for three
decades is a tacit agreement. A practice where the City has
previously sought a charter amendment unsuccessfully to
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end the practice is, at minimum, a tacit agreement. |
think, frankly, it rises to the level of an express agreement
where the parties, having previously fought over the terms
of the charter and the pension ordinance, then incorporate
them by reference in the collective bargaining agreement.

The City's sole proffered defense really was, in its brief,
that the financial stability agreement entered into under
2011 PA 4 suspended the duty to bargain.® [At oral
argument | strongly suggested to the City that such an
argument was inapposite based on the timing of relevant
events. Subsequent to the bench opinion, the City sought
and was granted leave to withdraw that issue and
argument from contention.]

The City has further raised the question of AFSCME's
standing to represent already retired former employees.
The City is incorrect in its assertions that the case law cited
provides that AFSCME former employees who are retirees
are not members of AFSCME. They may well be, they may
not be. Its individual-- some retirees continue to belong to
unions, some don't. They are, however, no longer part of
the bargaining unit. The City was correct to that extent.

It is axiomatic that neither the Employer nor the Union can
demand to bargain over changes in conditions affecting
already retired former employees. It doesn't alter the
Union's claim as to the impact on active employees who
were promised that the Pension Board would have the
discretion to allocate certain funds, excess earnings, to

4 Effective March 28, 2013, the Local Financial Stability And Choice Act, (LFSCA), PA 436 of
2012, MCL 141.1541 et seq. was enacted by the Legislature for the stated purpose of placing
financial checks and balances on public employers in a state of financial stress or emergency. As
part of that statutory scheme, the Act authorizes the state treasurer to enter into a consent
agreement with a local government in a state of financial stress or emergency for a period
necessary to achieve the goals and objectives of the agreement. Section 8(11) of the LFSCA
suspends the duty to bargain set forth in Section 15(1) of PERA for employers subject to a
consent agreement, including consent agreements entered into pursuant to the Act's
predecessor, Public Act 4 of 2011. Similarly, Section 27(3) of the LFSCA provides that a local
government placed in receivership under the Act is not subject to Section 15(1) of PERA for a
period of 5 years from the date the local government is placed in receivership or until the time the
receivership is terminated, whichever occurs first. For purposes of the LFSCA, "receivership"
means the process under the Act by which a financial emergency is addressed through the
appointment of an emergency manager. MCL 141.1542(q). No provisions of that Act applied to
Detroit at the time of the adoption or implementation of the disputed ordinance.
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their annuity accounts and were promised that upon
retirement they would be eligible for 13th checks to the
extent that there were excess earnings above the
[projected rate of return].

As | said, there's no duty to bargain over changes in
conditions affecting already retired former employees.
However, that doesn't fully answer the question in this
case. The parties may, of course, voluntarily enter into
negotiations over permissive subjects of bargaining. The
question of possibly raising a pension benefit for people
who already are retired is a permissive subject of
bargaining. It's not prohibited. The parties can, if they
choose to, negotiate over it.

Here the Union has not sought as relief any demand over
any right to bargain as to former employees. Rather the
Union is seeking to enforce the Employer's obligation to not
make unilateral changes in promises that had already been
made and were still in effect, both [as to] the current
employees regarding their entitlements once they retire,
which is a perfectly ordinary mandatory subject of
bargaining, and as to individuals who were part of the
bargaining unit and since retired.

The Union is asserting, and | have found the Employer in
implementing unilaterally the changes to the pension
ordinance and cutting off the 13th check, has repudiated
the terms of an existing collective bargaining agreement.
Under PERA, the repudiation of the clear, undisputed terms
of an existing contract is more than a mere contract breach
which would otherwise be left to the grievance procedure or
circuit court suit over damages or whatnot. Rather it's
treated as a refusal to bargain in good faith and is therefore
an unfair labor practice even if related to a permissive
subject of bargaining over which there was necessarily no
duty to bargain as in the Commission decisions in the
Kalamazoo County Sheriff case [Kalamazoo County &
Sheriff, 24 MPER 17 (2010] where the Commission held
that where there is a mixed question, a collective
bargaining agreement that covers both mandatory subjects
and permissive subjects, the package is the package. It's a
single package. Neither side can unilaterally carve it up
into pieces and say, "We'll comply with one piece. We
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won't comply with this other piece,” unilaterally and without
violating the duty to bargain. Once a contract has been
reached, it must be treated as binding on both parties, as
the Commission held in Kalamazoo County Sheriff, or the
possibility of productive future bargaining is destroyed.

I will be recommending the restoration of the status quo by
restoring to the Pension Board the discretion it previously
exercised, by the City being ordered to not interfere in the
exercise of that discretion by the Pension Board regarding
excess earnings, that the Retirement Board be notified by
the City of the restoration of their preexisting discretion,
that affected retirement plan participants, both active
employees and retirees, be made whole by the City to the
extent that there is any practical impediment to the Pension
Board making those participants whole otherwise.

The most practical resolution may be for the Pension Board
to reallocate those assets. Either way, it is ultimately the
obligation of the City to correct the problem it caused by its
unilateral action which, again, was taken in direct rejection
of the obligations it conceded that it had in the 1996
litigation.

I will recommend a posting of a notice at the work places to
reaffirm for active employees that the contractual promises
made to them must be kept.

**x*x

[In response to a question from counsel] Well, what I've
indicated 1 intend to order is that the status quo be
restored, the steps that I'll be recommending be ordered
are that the City restore to the Pension Board the discretion
previously exercised, specifically that the City notify the
Pension Board that the discretion has been restored. The
Pension Board will have to act based on that discretion and
determine what they think is necessary to put back
together what would have otherwise happened. And the
Pension Board has a prior history as laid out by Corley and
Esuchanko of how they typically did that, but it is within the
discretion of the Pension Board how precisely they do that .

my expectation is that the first level response will be by
the Pension Board just using their discretion to decide what
they think should happen.
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What | propose to order is that to the extent that there's
any practical impediment to the Pension Board making the
participants whole, it will be upon the City to make the
participants whole.

In my bench opinion, I failed to address a part of how this
controversy arose, which I found inexplicable. Before it adopted the
November 2011 ordinance changes, the City Council had before it an
advice memo from the corporation counsel’s office on which presumably
they were intended to rely. That memo, which was introduced in the
record in this hearing at the behest of the City, has a section titled
“Labor Law Considerations”. The memo acknowledges that the benefits
were calculated and paid out in an unaltered fashion for decades. The
memo inexplicably asserts that the benefits were not “bargained” for, but
the memo fails to ever address the DPOA v Detroit 1974 decision, which
established as a matter of first impression the obligation to bargain over
the implementation of any legislated changes to the detailed provisions of
the Detroit pension plan. Likewise, the memo fails to address the impact
of, or even advise the Council of the existence of, the 1996 AFSCME v
Detroit appellate decision in which the City prevailed expressly premised
on the City’s acknowledgment that it was aware that it could legislate
changes to the pension plan, but that it could not implement those
changes without bargaining. That the City Council acted on such an
advice memo does not excuse their conduct; nonetheless, that such a
fundamental matter was decided on by the Council in the absence of a
review of the directly controlling law, including two directly relevant
appellate cases wherein the City was the defendant, is troubling.

Further, the Corporation Counsel advice memo to City Council
has, as a starting point, the 1997 Charter amendments adopted by the
vote of the City electorate. An analysis was offered that the excess
earnings distribution system was not “specifically authorized” in the
1997 Charter provisions regarding the pension plan. What is entirely
omitted from the analysis is the occurrence of the 1996 decision of the
Court of Appeals in AFSCME v Detroit, supra, and its sequelae. The
proposal that would become the 1997 Charter initially included a
provision, offered by the City administration, which would have ended
the excess earnings distribution system and turned over that funding
stream almost entirely to the City. The Wayne Circuit Court enjoined the
Detroit Charter Revision Commission from including the disputed
“excess earnings” related proposed Charter revisions in the ballot
proposal which passed on August 6, 1996, and which became the 1997
Charter for the City. The Corporation Counsel memo relies on the
Charter as adopted in August 1996.
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In ignoring the decision in AFSCME et al v Detroit, the City likewise
ignores the fact that the Court ruled just one week after that August
1996 election, finding that the injunction regarding the disputed Charter
provision on excess earnings was improvidently granted, and allowing
the disputed provisions to be placed before the voters in the election of
November 1996. At that election, the electorate of the City, at a point in
time when they still had a seemingly effective right to vote on such
matters, voted down the specific proposal to shift the “excess earnings”
away from deferred compensation for employees for the benefit of the
City, and rejected the Charter amendment. Notwithstanding that express
voicing of the will of the electorate, the 2011 ordinance amendment by
the City Council, without so much as a nod of recognition, sought to
mandate exactly what the voters had prohibited.

The rationale for the 2011 ordinance change was premised on what
has now become a convenient public relations gambit: that the 13tk
checks amounted to a gift, a gratuity, or a bonus. They were not.5 In fact,
the 13th check system is utilized by many employers as a method of
giving some rough protection against inflation in deferred compensation
systems. In the 1970s, it was not unusual to have formal inflation
hedges in such systems tied directly to the cost of living indicators. That
system became perceived as both unpredictable and prohibitively
expensive by the late 1970s-early 1980s. It was replaced by concepts
such as the 13th check system, which created separate dedicated funding
streams to provide an annual bump which, while guaranteed to be paid,
was not guaranteed to actually match the rate of inflation. It might be
higher than a traditional COLA payment; it would likely be lower; but the
annual receipt was assured.

The 13t check system was such a well-established part of the
City’s deferred compensation system in 1996 that the City conceded,
consistent with the earlier decision in DPOA v Detroit, that regardless of a
Charter or ordinance change, the City could not revoke the payments

5 The reference to retirement obligations for public employees as “gratuities” is not without historical
precedent, albeit not supportive of the City’s position. In Bowler v Nagel, 228 Mich 434 (1924), the Court
specifically rejected Detroit’s assertion that amounts paid from retirement funds were “gratuities”.
However, in Brown v Highland Park, 320 Mich 108 (1948), the Court faced a financially beleaguered city
and held that, despite Bowler, such pension obligations were not individually enforceable “contractual”
obligations in nature, such that the City of Highland Park could cut the widows of police and firemen off
from their pensions, by the expedient of a Charter amendment, without offending State law or the Federal
Constitutional impairment of contracts clause. Outrage over the impact of that decision helped lead to the
1963 Constitution, which in article 9, section 24, put the theory to rest and defined such public pension
benefits as Constitutionally protected entitlements. The same Constitutional Convention adopted article 4,
section 48, which authorized the creation of PERA, the unionization of public employees, and the
negotiation of enforceable collective bargaining agreements.
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without fulfilling the bargaining obligation. It is uncontestable that the
13th check system was a mutually agreed upon obligation.

Notwithstanding the DPOA v Detroit and AFSCME v Detroit
decisions, the City was not locked in perpetuity to the continued
payment of the 13th checks. It could have forthrightly bargained the
obligation away. It could have traded it away. It could have in good faith
exhausted its bargaining obligations and then, under controlling labor
law, taken the entitlement away. It did none of those things. Instead, it
continued over the years to re-commit itself to the system. In 2010, the
parties had been in bargaining and reached what appeared to be, and
what the City asserted to be, a good faith impasse in bargaining. In
November 2010, the City imposed new conditions of bargaining in place
of a 2008-2012 collective bargaining agreement, which the parties had
been unable to resolve. The imposed terms altered many conditions of
employment for AFSCME members and wrung significant financial
concessions from the workforce. In January of 2011, AFSCME conceded
the City’s position that the parties had reached a lawful impasse and
AFSCME expressly acquiesced in treating the City-imposed terms as the
2008-2012 collective bargaining agreement governing the relationship of
the parties.®

Although the City could have, in November 2010, included in the
post-bargaining impasse imposed terms a cut-off of the 13t check
obligations, it did not. The resulting agreement, drafted by and initially
unilaterally imposed by the City, left intact the 13t check system and
expressly re-committed the parties, in Article 47(T) of the Contract, to
compliance with the terms of the pension ordinance as it then existed.
One year later, without bargaining, and during the unexpired terms of
that Contract, the City Council voted to materially change the pension
ordinance and the Employer followed up by unilaterally implementing
the change, in derogation of the City’s obligations under PERA, the
mandate of DPOA v Detroit, and the City’s own admission of unalterable
obligations as set forth in AFSCME v Detroit. The ordinance maneuver by
the City administration was a unilateral do-over in the midst of the 2008-
2012 contract term which materially, and necessarily unlawfully, and
adversely altered existing conditions of employment.

It is also notable that the advice memo upon which the City
Council relied was itself substantially premised on a favorable reading of
the then quite recent Wayne County Circuit Court decision in Wayne
County Retirement Commission v Wayne County, Case No 10-013013

® The 2008-2012 terms were held to be a binding and voluntary collective bargaining agreement between
the parties, which fulfilled their bargaining obligations for the period 2008-2012, in City of Detroit and
AFSCME, Case No. C10 L-295, (ALJ Peltz, August 2012)(on exceptions).
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(Hon. Michael Sapala, September 29, 2011). In that case, at the trial
level, relief was granted to Wayne County in a similar dispute over the
distribution of excess earnings from its pension fund, and in which
Wayne County, via a comparable ordinance amendment, seized some
$32 million from its employees’ pension funds. It is certainly
understandable that such a transfer of wealth seemed attractive to both
the City and County; however, the Circuit Court decision was
subsequently reversed in Wayne County Retirement System v Wayne
County, 301 Mich App 1 (2013), with the County ordered to restore the
funds to its pension plan. Like the City’s own legal counsel’s memo, the
Sapala decision reviewed both Constitutional and Charter issues, but
ignored the well-settled labor law implications of such unilateral actions
by Employers who are subject to bargaining obligations.

The Post-Bench Opinion Supplemental Pleadings

As noted above, after issuance of the bench opinion, the parties
sought and were granted an opportunity to provide supplemental briefing
on the question of relief and on the impact of an intervening appellate
decision. AFSCME proposed several refinements to the scope or nature of
the intended relief that I had described in the bench opinion.

AFSCME began by noting the substantial uncertainties inherent in
attempting to restore the status quo in a dispute of this nature which
goes well beyond the ordinary order of reinstatement of an employee with
backpay. Pointing to the decision in MSU Clerical Technical Union v MSU,
214 Mich App 42 (1995), a case in which MERC was reversed for a
failure to provide a full measure of relief, AFSCME understandably and
correctly notes that the burden of uncertainty as to the amount or extent
of a remedy awarded should be upon the wrongdoer and not upon the
prevailing claimant. In my bench opinion, it was indicated that what was
intended was a full make whole remedy, and that the first step response
would be to restore to the pension board its proper freedom to exercise
its discretion. I also noted from the bench that all of the parties, and the
pension board, are aware of and capable of calculating and addressing
the average prior annual payouts, and the basis on which they were in
turn calculated, should this case ever reach the remedy stage.

Specifically, AFSCME proposes that [ direct that the excess
earnings be premised on a specific averaging of the percentages used
over a multiple year period to divide up the money among the three
recipient funds. AFSCME notes, based on the City’s own figures, that
going back for an eleven year period, the total excess earnings were
divided so that the active employee share averaged 55% annually, while
the amount devoted to the 13t checks averaged 17% annually of the
total fund, with the remaining 28% going to the City itself. While such a
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mechanism is plausible, the City unsurprisingly faults AFSCME for
selecting a specific period of years, rather than a longer period of time.
The City offers no alternative method of calculating the remedy,
proposing instead that I revisit the merits and deny relief, a suggestion
which is hereby rejected.”

Neither party has proposed, in their supplemental pleadings, a
dollar figure for the relief. This very omission underscores the
fundamental uncertainty of the amount which would be necessary to
afford make-whole relief. In their arguments for summary disposition,
both parties relied on the November 2011 memo from Irvin Corley, Jr,
director of the City Council’s fiscal analysis division, which provided
specific advice to City Council regarding the prior handling of the excess
earnings distribution system. In that memo, which was introduced in the
record by the City, Corley provides dollar figures which were not placed
in dispute. For 2008, the last year Corley analyzed, the excess earnings
distribution was $121,100,000. With approximately 72% of that money
going for the benefit of the employee deferred compensation system, and
the remaining 28% going for the City’s benefit, the amount distributed
for the benefit of employees was $87,120,000 for that one year. Pursuant
to its new ordinance, the City withheld the payments which otherwise
would have been made in 2011 and 2012. The record does not reflect the
amounts earned and paid out in 2009 and 2010. If one made the
enormous assumption that the excess earnings, if any, which would have
been the basis for payments in 2011 and 2012 were in any way
comparable, the City would need to reserve something on the order of
$174,240,000 to satisfy claims. It is entirely unwarranted at this stage of
the proceedings to order the reservation or payment of such a sum,
which absent agreement of the parties on a specific amount, will require
proofs as to what amount of gross excess earnings were generated
relative to the withheld payments for 2011 and 2012. No relief can be
ordered as to 2013, as the appointment of an emergency manager
suspended the duty to bargain and thereby the enforceability under
PERA of such obligations.

AFSCME’s post-hearing suggestion that the remedial order direct
payment based on some averaging of prior payments merely restates the
obvious suggestion made in the bench opinion of a benchmark method
for assessing compliance, when and if the question becomes relevant.
Parties frequently find themselves successfully agreeing upon
appropriate make whole remedies post-judgment in MERC cases,
whether by compromise, rough estimate or with mathematical certainty.
Failing at that, the statute and Commission Rule R423.177 provide for

" Incredibly, the City’s supplemental post-judgment brief persisted in aggressively ignoring the controlling
1974 DPOA v Detroit and 1996 AFSCME v Detroit decisions.
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post-judgment compliance proceedings which are fully capable of
resolving the question of the calculation of necessary payments, should
this dispute reach that stage. That Rule would require Charging Party to
file a detailed specification of amounts claimed, with Respondent
required to promptly respond with equal specificity. The parties are
obviously far from a terminal point in this litigation and it would require
an unwarranted degree of speculation upon speculation to attempt, at
this stage, to engineer a more specific directive regarding relief.

AFSCME next raises a concern with the real possibility that, when
and if this dispute resurfaces, the composition of the pension board of
trustees may well have changed, either through the mere passage of time
or through direct action by the emergency manager utilizing his
extraordinary powers. The prospect is very real that the remedial order
restoring discretion over the funding decision to the pension board may
well place it in the hands of a new cast of characters, which may well
have been selected in whole or in part by the emergency manager. While
a legitimate concern, this is, at this point, speculation which cannot be
addressed in a mere recommended remedial order. Again, regardless of
who might constitute the pension board when, and if, this matter ever
returns to them, there remain the compliance procedures to resolve
disputes over implementation of any relief ultimately ordered.
Regardless, it is implausible to suggest that this Agency could or should
attempt to prospectively reconfigure the membership of an elected
pension board.

Finally, despite noting in its supplemental pleading the intervening
appointment in 2013 of an emergency manager, AFSCME proposes that
the remedial order direct the City to bargain with the Union and to
refrain from making any further changes in conditions until fulfilling its
bargaining obligations. The City of course opposes such relief, which
would be an ordinary portion of a standard MERC remedial order. The
appointment of an emergency manager, under recently adopted Michigan
law, suspends the obligation to bargain and with it, the obligation to
maintain conditions of employment. The emergency manager is free to
bargain with AFSCME, but cannot, under PERA, be compelled to do so,
nor can the City be compelled, under PERA, to maintain pre-existing
conditions of employment.

In its supplemental pleadings, the City, equally and similarly
implausibly, proposes that I re-visit the question of summary disposition
and dismiss the Charge. The City makes that request without, as noted
above, any substantive discussion of the 1974 DPOA v Detroit and 1996
AFSCME v Detroit decisions. The City grants a mere nod to the existence
of the decisions, placing the citations in footnote, sans discussion. The
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request for reconsideration of the substantive decision as issued from the
bench is denied.

The City suggests, again, in its supplemental pleadings, that the
matter should have been arbitrated. That suggestion was first made by
the City in its first responsive pleading in September 2012, by which
point the 2008-2012 collective bargaining agreement between the parties
had been expired for months. Therefore, arbitration was not available.
MERC does leave the parties to their available contractual remedies
when there is a bona fide dispute over the interpretation of the parties’
collective bargaining agreement and arbitration is available. Here, there
was never a bona fide good-faith dispute over the question of the
contractually mandated benefits, or over the right of either party to
unilaterally abandon or modify its own obligations. There is no question
amenable to arbitration here, as the City has repudiated its obligations
rather than asserted a good faith dispute over some detail of its duties.
The Commission will not find repudiation on the basis of an isolated
breach, Crawford County Bd of Comm's, 1998 MERC Lab Op 17, 21;
however, here the deferred compensation benefit cut applied across the
board to the entirety of the AFSCME unit. The cut was indisputably
unilateral and occurred during a period when a collective bargaining
agreement was in place.

The City proposal to the Commission to remand the matter to
arbitration is merely a tactic intended to avoid substantive and effective
review or remedy. The Commission has the authority to interpret the
terms of a collective bargaining agreement where necessary to determine
whether a party has breached its collective bargaining obligations.
University of Michigan, 1971 MERC Lab Op 994, 996, citing NLRBv C &
C Plywood Corp, 385 US 421 (1967). If the term or condition in dispute is
“covered by” a provision in the collective bargaining agreement, and the
parties have agreed to a grievance resolution procedure ending in binding
arbitration, the details and enforceability of the provision are generally
left to arbitration, but only where there is a good faith dispute as to the
nature of the contractual obligation. Port Huron Ed Ass'n v Port Huron
Area Sch Dist, 452 Mich. 309, 317-321 (1996).

Here, there is no good faith dispute over the parameters of the
Employer’s obligations; rather, the City seeks to instead unlawfully reject
its existing obligations contrary to its then-existant duty to bargain.
Where such repudiation has occurred, the Commission is prohibited, by
prior decision of our Supreme Court, from deferring to contractual
arbitration and must instead enforce the statutory obligations on behalf
of the people of the State. See, Detroit Fire Fighters Ass'n v. City of
Detroit, 408 Mich. 663, 676 (Mich 1980).
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Moreover, the City’s asserted defenses are statutory and
Constitutional rather than contractual and are not within the purview of
a private arbitrator. An arbitrator is not specially suited to resolve the
dispute about the interplay between collective bargaining agreements,
ordinances, City Charter provisions, and PERA bargaining obligations.
The complexity of those very issues so vexed the Michigan Supreme
Court in 1974 that it found the unilateral pension changes made by
Detroit to have been improper, but gave the City a free pass for that
event, while cautioning it to never similarly violate its bargaining
obligations via charter or ordinance amendment. See, DPOA v Detroit.
This is not a proper case for review by an arbitrator.

In its supplemental brief on remedies, the City raised the
intervening decision of the Michigan Supreme Court in Macomb County v
AFSCME Council 25, ___Mich___ (No. 144303, June 12, 2013).8 In that
case, the Court reversed MERC in its earlier finding of a violation where
Macomb County, acting through its retirement board, altered a long
standing reliance on a particular actuarial table used to calculate
benefits, to the disadvantage of some retirees. The decision functioned
primarily to return the Commission to a closer hewing to the standard
provided under Port Huron Education Ass’n v Port Huron Sch Dist, 452
Mich 309 (1996).

In Macomb County, at the MERC ALJ level, no violation of the
statute was found. The Commission decision reversing ALJ Stern was in
turn ultimately reversed by the Supreme Court. The grounds prove not
relevant to the present matter. The Supreme Court found the underlying
collective bargaining agreement in Macomb to be unambiguous and that
it expressly provided discretion to the retirement board to make the
challenged change in mortality tables. The Court held that MERC had
erred by relying on a past practice, albeit of several decades duration, of
using the same actuarial table as a basis for finding an unlawful
unilateral change, rather than respecting the unambiguous language of
the contract which, even if long unused, expressly allowed the retirement
board to make the change in mortality tables.

The Court in Macomb reaffirmed the right of parties to rely on their
agreements, as held in the earlier Port Huron case, the holding of which
remains controlling law. Here, the finding of a violation is not based on
any asserted past-practice; rather the unambiguous language of the then
recently re-negotiated contract between the parties supports a finding of

8 While AFSCME sought to strike the City pleading as having gone beyond the leave granted to file a
supplemental brief on the issue of remedies, | determined that the raising of intervening appellate authority
was proper.
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a repudiation. The parties here expressly provided for a particular benefit
to be funded and disbursed in a particular manner. Their agreements
were memorialized both in contract and in ordinance. The City Council
acted wunilaterally in passing and then enforcing an ordinance to
unilaterally take away a negotiated benefit. The Macomb decision affirms
rather than detracts from the enforcement of rights as to an
unambiguous agreement.

A portion of the Macomb decision re-affirmed earlier case law
requiring MERC to refer back to arbitration disputes “covered by” a
collective bargaining agreement which had in it an arbitration clause
where there was any colorable claim that the complained of conduct was
allowed under the contract. The Supreme Court held that such disputes
are for arbitrators, not the Commission, to decide. Here, the “covered by”
analysis is inapposite for two separate reasons. First, there was no
contract in place when this Charge was brought and no arbitration
clause to which the parties could defer to. Second, as more fully
discussed above, the City simply advanced no arguable basis under the
prior ordinance or several collective bargaining agreements which could
excuse its conduct. Simply, no plausible contractual defense was
proffered. Rather, the Employer here advanced statutory and
Constitutionally based defenses which, as noted above, are not amenable
to resolution by a private arbitrator.

Moreover the City’s theory would turn the Macomb decision on its
head. In Macomb, the Court found that the contract language expressly
granted the retirement board the discretion to make certain decisions,
and the retirement board made such a decision well within its
established discretion. Here, the unilaterally imposed new ordinance took
away from the pension board the discretion which the parties had
expressly agreed the pension board alone would wield.

The Bankruptcy Court Related Developments

On the petition of AFSCME, and at 2:41 PM on October 2, 2013,
the Bankruptcy Court issued an order which in relevant part provided
that the automatic stay was “modified through 11:59 PM on October 4,
2013 to permit Administrative Law Judge Doyle O’Connor to execute his
recommended decision” in this pending case. While this Decision is being
released consonant with the Bankruptcy Court’s partial lifting of the stay
at AFSCME’s request, and with full consideration of the significant
claims of the parties, its release may well offer little more solace than a
an assurance of a full ticket-price refund offered while still on the
sharply tilting deck of the Titanic.
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The parties are cautioned that, as they well know, the Bankruptcy
Court also ordered that “all deadlines for any party to act under state law
that would otherwise result from any opinion or recommendation issued by
the ALJ are tolled indefinitely pending further order of the Court”. The
parties are further reminded that this Decision and Recommended
Order, and the relief recommended herein, is premised on the finding
that the City failed, as to the complained of events, to meet its obligations
under Sections 15 and 10(1)(e) of PERA to bargain in good faith and to
refrain from unilaterally implementing changes to established conditions
of employment contrary to that good faith bargaining obligation.
Pursuant to State law, that obligation to bargain was suspended upon
the appointment of an emergency manager, such that the Employer,
acting through the Emergency Manager, is empowered in 2013 to now
engage in just the sort of unilateral action which would otherwise be
unlawful under PERA. For that reason, no prospective relief has been
ordered, beyond 2012, as any such relief would be both speculative and
inappropriate until such time as the City of Detroit is no longer exempted
from the ordinary obligations under Section 15 of PERA.

Conclusion

I have carefully considered any additional arguments asserted by
the parties in this matter and have determined that they do not warrant
a change in the result. For the reasons set forth above, I find that the
deferred compensation related benefit cuts were an unlawful unilateral
change in basic conditions of employment implemented in violation of the
City’s well-established obligations under Section 10(1)(e) of PERA to
bargain in good faith, to refrain from repudiating prior agreements, and
to refrain from unilaterally imposing adverse changes in conditions of
employment. I recommend that the Commission issue the following
order:

RECOMMENDED ORDER

The City of Detroit, its officers, agents, and representatives shall:

1. Cease and desist, during such periods when the bargaining
obligation is not otherwise suspended by operation of law, from:

a. Failing to bargain in good faith with the
representative of its employees;

b. Unilaterally altering any established conditions of
employment during the term of any collective
bargaining agreement;

c. Seizing or transferring, or failing to return, assets
held for the benefit of employees in pension funds
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or accounts or which were or are otherwise under
the control or possession of the pension board of
trustees;

d. Where an unexpired collective bargaining
agreement is in place, repudiating the terms of
such agreements by refusing to comply with the
unambiguous obligations under such agreement;

e. Interfering in the pension board’s distribution of
the excess earnings, if any, for the years 2011
and 2012;

f. Interfering in the holding and distribution of
assets by the retirement board when it is acting
pursuant to authority expressly granted to it by
the parties, whether through agreement
memorialized in the pension ordinance or in
separate written collective bargaining agreements.

2. Take the following affirmative action necessary to effectuate the
purposes of the Act:

a. Affirmatively renounce reliance on and cease any
effort at enforcement of the November 30, 2011,
pension ordinance amendment;

b. Restore to the control of the pension board the
entirety of any assets diverted from the control of
the board following the adoption of the November
30, 2011 ordinance amendment and as
anticipated by that ordinance change, including
restoring to the board’s control any “excess
earnings” as previously defined by the pension
board and attributable to 2011 and 2012;

c. Take whatever steps are necessary to facilitate
the distribution of the 2011 and 2012 excess
earnings, if any, in keeping with the previously
utilized methodology whereby a portion was
utilized for 13th checks, a portion was transferred
to active employee annuity accounts, and a
portion was transferred for the benefit of the
Employer;

d. Provide statutory interest to, or otherwise make
whole, the pension plan for the diversion of assets
and the intervening lost earnings on those assets;

e. Refrain from any interference in the distribution
of the so-called “13th checks” by the retirement
board, including in the distribution of any make-
up or backpay checks for the years 2011 and
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2012, as may be issued in the discretion of the
retirement board;

f. Refrain from any interference in the distribution
of funds by the retirement board for the benefit of
active employee annuity accounts for the years
2011 and 2012;

g. Otherwise make whole all AFSCME bargaining
unit members adversely effected by the unilateral
changes in conditions of employment found
unlawful in this Decision, to the extent that such
individuals are not made whole by remedial steps
taken by the pension board;

h. Provide the Union with the full calculation of
amounts reimbursable to the pension plan, or
unit members, and interest on same;

i. Maintain all existing conditions of employment
throughout the bargaining and fact-finding
process, during such periods when the bargaining
obligation is not otherwise suspended by
operation of law.

3. Post an appropriate notice, as may be directed by the
Commission, to employees in a conspicuous place at each City
worksite and post it prominently on any website maintained by
the City for employee access for a period of thirty (30)
consecutive days, and additionally deliver a copy of the notice
by mail or email to each employee in the AFSCME bargaining
units.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

- P
67/{\ / 4 —

Doyle O’Connor
Administrative Law Judge
Michigan Administrative Hearing System

Dated: October 4, 2013
Released to the parties at 5:55 PM.
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